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VICKSBURG, SHREVEP’T & PACIFIC R. R. CO. VS. R. N. SMITH ET AL. 1 


United States Circuit Court, Fifth Circuit and Western 
District of Louisiana. 


Ropert N. Smita e als. 
v8. No. 80. 
GreorGE A. TuRNER et als. 


A. H. Leonard & Land & Land, for plaintiffs; Wise & Herndon, 
for defendants. 


1 7 Petition. 


To the honorable the judges of the circuit court of the United States, 
fifth circuit and western district of Louisiana, at the city of Shreve- 
port: 

The petition of Robert N. Smith and of Elizabeth A. Smith, wife 
of Marine Duvall, herein joined, authorized, and assisted by her 
husband, and of William L. Smith and of Elizabeth W. Smith, widow 
of the late James F. Smith, deceased, all residents of Shelby Co., 
State of Kentucky, and citizens of Kentucky, and of John S. Smith, 
a resident of Denver, Colorado, and a citizen of Colorado, with re- 
spect ony ons that they are the legal heirs of William W. Smith, 
deceased, late of the parish of Caddo and State of Louisiana, and as 
-_ have succeeded to all of his property, rights, and credits in said 

tate. 

Your petitioners now represent and show to the court that the 
State of La., through its constituted authorities, did sell to the said 
W. W. Smith, on the 14th day of May, 1853, a certain tract of land 
known as Silver Lake, situated in section 31, township 18, ranges 13 
& 14,in the said parish of Caddo, containing an area of 186.57 acres, 
at the maximum price of $1.25 per acre, which at the time was paid 
into the treasury of the State by the said W. W. Smith, as fully 
appears and is shown by the certificate of sale, hereunto annexed 
and made part of this petition for greater certainty. 

Your petitioners further represent and show to the court that after 

said sale the State of Louisiana, through its constituted authori- 

2 ties, did, on the 24th day of February, 1855, issue a patent to 

[for] said tract of land to the said W. W. Smith, as fully 
appears and is shown by said patent, hereunto annexed and made 

a part of this petition for greater certainty. 

They further represent and show to the court that the State of La. 
claimed and acquired said tract of land as swamp and overflowed 
land granted to the State by the acts of Congress of 1849 & 1850, and 
that the State sold said land to the said W. W. Smith as swamp and 
overflowed land. 

Your petitioners further represent and show to the court that all 
sales of land in Louisiana claimed as swamp and overflowed lands 
by the State, whether made by the United States Government or by 
the State Government in La. and whether the land sold was of that 
character or not, were confirmed by the act of Congress, approved 
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March 2nd, 1855, entitled “An act for the relief of purchasers and 
locators of swamp and overflowed lands.” 

They further represent that said act of March 2nd, 1855, was ex- 
tended to sales made after its passage and continued in force by the 
act of Congress of March 3rd, 1857, to confirm all selections of swamp 
and overflowed lands by the several States under the acts of Con- 
gress of 1849 & 1850. 

Your petitioners now aver that the said act of Congress of March 

2nd, 1855, for the relief of purchasers and locators of —— 
3 and overflowed lands, confirmed the title of the said W. W. 

Smith to said tract of land known as Silver Lake, whether 
said land belonged to the State of La. under the swamp-land grants 
of Congress or whether it belonged to the United States. 

Your petitioners further aver that the said W. W. Smith acquired 
a title to said land both from the State of La. and the United States, 
by purchase from the State and by confirmation of act of Congress, 
and that said title is paramount is paramount to all subsequent 
claims from the Government, and is indefeasible under the act of 
confirmation of the 2nd of March, 1855. 

They further represent and aver that they are the just, true, and 
legal owners of the tract of land known as Silver Lake, which is 
illegally withheld from them and a part of which, containing 40 
acres or more, is in the unlawful ession of one Geo. A. Turner, 
of the said parish of Caddo and State of La. and a citizen of said 
State, who refuses to deliver the said part of said land to your peti- 
tioners after amicable demand, as will be fully shown on the trial 
of this suit. | 

Your petitioners aver that said part of said land in the possession 
of the = Geo. A. Turner is worth at least six hundred dol- 

ars. 
4 They further aver that your hon. court has jurisdiction 
over case herein presented. 

Wherefore your petitioners pray for citation to the said George A. 
Turner and, after due and legal proceedings had, for judgment for 
the recovery of said tract of land in the possession of the said Geo 
A. Turner as aforesaid, with its — and revenues from judicial de- 
mand. 

The- further pray for all orders, decrees, and writs necessary in 
premises, for cost-, and general relief. 

(Sig.) A. H. LEONARD, 
- LAND & LAND, 
Att’ys for Petitioners. 


(Endorsement:) No. 80. U.S. circuit court, western district of 
La. Robert N. Smith ef als. vs. George A. Turner. Petition. I am 
security for costs. (Sig.) Leon M. Carter. Nov. 5, ’85. Filed Nov. 
6th, ’85. (Sig.) J. W. Wheaton, cl’k. A. H. Leonard, Land & Land, 


att’ys. 


ROBERT N. SMITH ET AL. 


5 Citation. 


Unitep Srates OF AMERICA, 
Western District of Lonisiana : 


Circuit Court of the United States, Fifth Circuit, Western District of 
Louisiana. | 


Rosert N. Smita é als. 
versus No. 80. 
GeorGE A. TURNER. 


The President of the United States to George A. Turner: } 
You are her-by summoned to comply with the demand contained 
in the petition, of which a copy accompanies this citation, or to de- 
liver your answer to the same, in the office of the clerk of the circuit 
court of the United States, fifth circuit and — district of Louisiana, 
in the city of Shreveport, in ten days after the service hereof, which 
delay is increased one day for every ten miles your place of resi- 
dence is distant from the city of Shreveport, the place where the 
court is held. 
‘Witness the Honorable Morrisun R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at the city of 
Shreveport, this 6th day of November, A. D. one thousand 
6 eight hundred and eighty-five, and of the Independence of 
the United States of America the 109th year. 


[Seal U. S. Circuit Court for the Western Dist. of La.] 
Teste : (Sig.) J. W. WHEATON, Clerk. 


Marshal's Return. 


Rec'd in office Nov. 7th, 1885, and on the same day, month, and 
year I served a certified copy of the within citation and petition 
thereto attached — Geo. A. Turner, def’t, in person, in the city of 
Shreveport, La. 

(Sig.) J. C. JONES, 
Dep’ty Marshal. 


(Endorsement:) No. 80. U. S. circuit court, fifth circuit, — dis- 
trict of Louisiana. Robert N. Smith e als. versus George A. Turner. 
Copy of petition and citation inside, to be served on ; 
Marshal’s return. Filed Dec’r 1, 85. (Sig.) J. W. Wheaton, clerk. 


Answer. 
U. S. — Court, Western Dist. of La. 
Rosert N. SmitH e als. 
by 80. 


v8. 
Geo. A. TuRNER. 
Now comes Geo. A. Turner, defendant in this suit, and for answer 
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to plaintiffs’ petition alleges that — in his possession of a portion of 
the property described in petition as a tenant of the Vicksburg, 
Shreveport & Pacific Railroad Company, whose domicil is at Mon- 
roe, Ouachita parish, La., and of which F.S. Bond is president, and 
prays that his said lessor and the owner of said property be made 


defendant herein and respondent be discharged. 
(Sig.) WISE & HERNDON, Ait’ys. 


(Endorsement :) No. 80. Robert N. Smith et als. vs. Geo. A. Turner. 
Answer. Filed Feb’y 22, 86. (Sig.) J. W. Wheaton, cl’k. 


8 Extract of Minutes of U. 8S. Circuit Court. 


Tuespay, February 23rd, 1886. 


Court met pursuant to adjournment, his honor Aleck Boarman, 
district judge, presiding. 


Order Substituting V.,S. & Pacific R. R. as D’f'ts in Place of Geo. A. 


Urner. 


R. N. Smiru et als. 
v8. ; No. 80. 
Gro. A. TURNER. 
Ordered, That the Vicksburg, Shreveport & Pacific Railroad Com- 
pany, of which F. S. Bond is president, be made defendants in the 
place of G. A. Turner, respondent herein. 


Citation. 


Tue UNITED STATES OF AMERICA, 
Western District of Louisiana : 


Circuit Court of the United States, Fifth Circuit, Western District of 
Louisiana. 


v8 


RosBert N. SmitH ef als. 
\ no 80. 
Geo. A. TURNER. 


To the Vicksburg, Shreveport and Pacific Railroad Company : 


You are hereby summoned tocomply with the demand contained 
in the petition & answer, of which a copy accompanies this 

9 citation, or to deliver your answer to the same, in the office 
of the clerk of the circuit court of the United States, fifth cir- 

cuit and western district of Louisiana, in the city of Shreveport, 
in ten days after the service hereof, which delay is increased one day 
for every ten miles your place of residence is distant from Shreve- 
port, the place where the court is held. 


ROBERT N. SMITH ET AL. 5 


Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at the city of 
Shreveport, this: 25th day of February, A. D. one thousand eight 
hundred and eighty-six, and of the Independence of the United 
States of America the 110th year. 


[Seal U. S. Circuit Court for the Western Dist. of La.] 


Teste : | J. W. WHEATON, Clerk. 
E. J. NOLAN, D’y CVE. 


Endorsement: No. 80. United States circuit court, fifth - 

10 circuit, western district of Louisiana. Robert N. Smith ve. 

Geo. A. Turner. Copy of petition and citation inside, to be 

<a on . Filed March 6th, 1886. E. J. Nolan, d’y 
clerk. 


Marshal’s Return. 


Rec’d in office Feb’y 25th, 1886, & on the 4th day of March, same 
year, I proceeded to Monroe, La., and after diligent inquiry I failed 
to find any one upon whom service could be made, after which I 
returned to Shreveport, and on the 6th day of said of said month & 
year I succeeded in finding F. S. Bond, president of the V., 8S. & P. 
R. R., and did, on that day, serve a certified copy of the within cita- 
tion and copy — petition and copy of answer thereto attached by 
leaving same in his hand. This done in the city of Shreveport, La. 

(Sig.) P. B. WEAKS, D’y Mar. 


11 Interrogatories. 


In Circuit Court of the United States for the Western District of 
Louisiana. 


Rosert N. Smita eé als. 
No. 80. 


v8. 
Geo. A. TURNER ef als. 


Interrogatories propounded to James L. Lobdell, of the parish of 
East Baton Rouge, a material and competent witness on behalf of 
defendants in this case, whose answers will be used in evidence 
on trial thereof. 


1st. What official position do you fill in the State of La.? 

2nd. If register, please state whether you have in your custody 
the books, records, &c., relating to public lands belonging to the 
State, including such as have already been —— of. 

3rd. Please examine the records in your office and state whether 
or not they show a selection by the State of La., as swamp and over- 
flowed land, — a certain tract of land known as Silver Lake, situ- 
ated in section 31, township 18, ranges 13 & 14, in the parish of 
Caddo, containing an area of 186.57 acres. If yea, state when and 
how the selection was made. 
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12 4th. Please state whether or not the records show said land 

was ever included in any list of lands certified from the Land 
Department of the U.S. Gov’t at Washington. city as swamp and 
overflowed lands donated to the State of La. by acts of 1849 & 1850. 


(Sig.) FRANK P. STUBBS, 
“ WISE & HERNDON, 
Att’ys for Defendanis. 


All legal objections as to competency & admissibility reserved, 
cross-examination waived, and we consent that a commission may 
issue to — the answers of above-nained witnesses. 


(Sig.) A. H. LEONARD, 
¥ LAND & LAND, 
Att’ys for Pl ffs. 
July 10, ’86. 


(Endorsement :) No. 80. Robert N. Smith e¢ als. vs. Geo. A. Turner. 
Interrogatories. Filed July 12th, ’86. E. J. Nolan, d’y clerk. 


13 Copy of Commission Issued. 


Circuit Court of the United States for the Fifth Judicial Circuit, 
Holding Sessions in and for the Western District of Louisiana. 


To clerk of district court of the parish of East Baton Rouge, La. : 


Know ye that, reposing — trust and confidence in your in- 
tegrity and ability, we here ” authorize and require you that you 
call and cause to come before you James L. Lohdell, of parish of 
East Batou Rouge, and him duly examine on the annexed inter- 
rogatories, on oath, touching and concerning certain matters and 
things in a case now depending in the said court, wherein Robert 
N. Smith e¢ als. are plaintiffs and Geo. A. Turner e als. defendants, 
and the same examinations, so taken and reduced to writing, you 
certify under your hand and seal and send enclosed to this court 
without delay, to be read in evidence on the trial of said cause, and 

send also this writ. 
14 Witness the Honorable Morrison R. Waite, Chief Justice of 
the Supreme Court of the United States, at the city of Shreve- 
port, this 12th day cf July, anno Domini 1886, and the 111th year 
of the Independence of the United States of America. 
J. W. WHEATON, Clerk, 
Per E. J. NOLAN, D’y Clerk. 


(Endorsement :) United States circuit court. No. 80. Robert N. 
Smith et als. vs. Geo. A. Turner e als. Commission. 


ROBERT N. SMITH ET AL. 


Copy of Interrogatories. 


In Circuit Court of the United States for the Western District of 
Louisiana. 


Ropert N. Smita e als. 
v8. \ No 80. 
Gro. A. TURNER et als. 


Interrogatories propounded to James L. Lobdell, of the parish of 
East Baton Rouge, a material and competent witness on 

15 half of defendants in this case, whose answers will be used in 
evidence on trial thereof. 


ist. What official gegen do you fill in the State of La.? 
2nd. If register, please state whether you have in your custody 
the books, records, &c., relating to public lands belonging to the 
State, including such as have already been disposed of. 
3rd. Please examine the records in your office and state whether 
or not they show a:selection by the State of La., as swamp and over- 
flow.d land, — a certain tract of land known as Silver Lake, situ- 
ated in section 31, township 18, ranges 13 & 14, in the parish of 
Caddo, containing an area of 156.57 acres. If yea, state when and 
how the selection was made. 
4th. Please state whether or not the records show said land was 
ever included in any list of lands certified from the Land Depart- 
ment of the U. 8. Gov’t, at Washington city, as swamp and over- 
flowed lands donated to the State of La. by acts of 1849 & 1850. 
(Sig.) FRANK P. STUBBS, 
‘ WISE & HERNDON, 
Alt’ys for Defendants. 


All legal objections as to competency & admissibility 

16 reserved, cross-examin-tion waived, and we consent that a 

commission may issue to take the answers of above-named 
witnesses. 


(Sig.) A. H. LEONARD, 
“ LAND & LAND, 
Att’ys for PUt ffs. 
July 10, ’86. 


Filed July 12th, 1886. 
E. J. NOLAN, D’y Clerk. 
A true copy. 


Attest : E. J. NOLAN, D’y Clerk. 


(Endorsement:) No. 80. Robert N. Smith e¢ als. vs. Geo. A. Turner. 
Copy of interrogatories. 
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Answers to Interrogatories. 


STATE OF Louisiana, Parish of East Baton Rouge: 


CLERK’s OFFICE. 


Be it known that on the fifteenth day of July, A. D. one thousand 
eight hundred and eighty-six (1886), by virtue of a commis- 
17 __ sion directed to the clerk & recorder of said parish and State 
from the hon. circuit court of the United States for the west- 
ern district of Louisiana, personally came and appeared Hon. James 
L. Lobdell, register of the land office of the State of Louisiana, which 
said office is domiciliated at the State capital, in the city of Baton 
Rouge, who, after having been by me duly sworn according to law, 
deposes as follows in answer to interrogatories propounded to him 
in suit of Robert N. Smith et als. vs. George A. Turner e als., No. 80, 
circuit court of the United States for the western district of Louis- 
jana, said answers to be used in evidence on the trial of above-men- 
tioned suit, to wit: | ' 


Answer to interrogatory Ist. I um the register of the State land 


office. . 

Answer to interrogatory 2d. I have in my custody the books, rec- 
ords, &c., relating to public lands belonging to the State of La., in- 
cluding such as have already been disposed of. 

Answer to interrogatory third (3d). The records of this office do 
not show that section 31, T. 18, range- 13 and 14 west, N. W. district, 

were ever selected as swamp land. 
18 Answer to interrogatory 4th. There is nothing to show 

that said land was ever included in any list of lands certified 
from the Land Department of the United States Government, at 
Washington city, as swamp and overflowed lunds donated to the 
State of Louisiana by acts of 1849 and 1850. : 

(Sig.) JAMES L. LOBDELL, Register. 


Sworn and subscribed to before me on this 15th day of June, A. 
D. 1886. 
(Sig.) _ CHAS. BERGERON, D’y CVk. 


I, Charles Bergeron, deputy clerk and recorder, duly qualified, in 
and for the parish of East Baton Rouge, State of Louisiana, do 
hereby certify that the above and foregoing are true and corrects 
answers to interrogatories herein propounded by def’ts to Hon. James 
L. Lobdell, State register of land office at this place, as taken down 
by me under commission of date July 12th, A. D. 1886, and directed 
to the cl’k of the 17th judicial district court of the parish of East 
Baton Rouge, State of Louisiana. 

In witness whereof I hereunto subscribe my hand and affix the 
seal of our said court this 15th day of July, A. D. 1886. 

(Sig.) CHAS. BERGERON, D’y CV'k. 


19 Endorsed: No. 80. U.S.C.C. Robert N. Smith e¢ als. vs. 
Geo. A. Turner. Answers to interrogatories. Filed July 
17th, 1886. E. J. Nolan, d’y cl’k. 
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ROBERT N. SMITH ET AL. 


Exception. 
In Circuit Court of the United States for the Western Dist. of La, 


RosBert N., Situ et als. 
No. 80. 


v8. 
Geo. A. TURNER et als. 


Now come defendants and specially deny that plaintiffs are the 
legal heirs of W. W. Smith, deceased, and, if heirs, deny that they 
are his sole heirs. : 

Therefore except to their capacity to fo sue and stand in judge- 
ment. 

(Sig.) FRANK P. STUBBS, 
. WISE & HERNDON, 
: Att’ys for Defendants. 


20 (Endorsed :) Robert N. Smith ef als. vs. Geo. A. Turner et 
ia vm Exception. Filed July 20th, 1886. (Sig.) J. B. Beattie, 
y c ? E 3 


21 & 22 Extract of Minutes of U. S. Oircuit Court. 


WEDNESDAY, July 21st, 1886. 
Court met pursuant to adjournment, his honor Aleck Boarman, 


district judge, presiding. 


Jury Waiver on Trial of Exception Filed 


v8 : 
Herein. : 


Geo. A. TURNER et als. 


Exception taken up, tried, and same overruled ; exception & plea 
= - adjudicata filed and same assigned for trial on Saturday, July 
24th, 1886. 


R. N. Samira et als. \ 


Exception & Plea of Res Adjudicata. 


In Circuit Court of the United States for the Western District of 
Louisiana. 


RoBert N. Sm1tH et als. 
No. 80. 


v8. 
Geo. A. TuRNER et als. 


Now comes the Vicksburg, Shreveport and Pacific Railroad Com- 
pany, made party defendants herein, and, without answering to the 
merits of this case, file this their plea and exception of res adjudicata 
to plaintiffs’ action on the following grounds, to wit: That in a suit 
entitled The State of Louisiana vs. W. W. Smith, No. — on the 

docket of the distriet court of Caddo parish, La., filed 
23 1857, defendant put at issue the validity and legality of his 
title _— land described in plaintiffs’ petition — under and 

6 
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by virtue of the certificate and patent described in said petition, and 
upon a final hearing judgment was rendered in said suit decreeing 
said certificate and patent null and void, decreeing the cancellation 
of same, & ordering them to be delivered to the State of Louisiana, 
plaintiff therein; all of which will fully appear by reference to a cer- 
tified copy of pleadings, evidence, and judgment in said suit hereto 
annexed and made part hereof. 

That plaintiffs in this suit, the heirs of W. W. Smith, are bound 
by the judgment in said suit, which is to them res adjudicata; and 
defendants therefore pray that their suit may be dismissed. 

(Sig.) FRANK P. STUBBS, Counsel. . 

” W. H. WISE, 

Atl’y V.,S.& P. R. R. 


(Endorsed :) 80. Rob’t N. Smith e¢ als. vs. Geo. A. Turner et als. 
Exception & plea of res adjudicata. Filed July 21st, 1886. (Sig.) J. 
B. Beattie, d’y cl’k. 


24 Document Filed in Evidence. 


To the hon. the judge of the 10th judi-al district of the State of Lou- 
isiana in and for the parish of Caddo: 


The petition of John Brown, tutor of Robert N. Smith and John 
L. Smith, minor children of Jno. K. Smith, dec’d, late of the State 
of Kentucky, and Wm. L. Smith & Elizabeth A. Duvall, wife — M. 
Duvall, authorized and assisted by her said husband, all of the State 
of Kentucky, with respect represents that as the children, the legal 
heirs, and representatives of the said Jno. K. Smith, dec’d, who was 
the brother of the late Wm. W. Smith, dec’d, — which was opened in 
the parish of Caddo; that James F. Smith, of the county of Shelby, 
State of Kentucky, now pregent in the parish of Caddo, owns the 
other half; that said succession was administered by Jno. W. Smith, 
and that the said Jno. W. Smith, adm’r as aforesaid, has filed his 
final account, as appears by mortuary proceedings in succession of 
said Wm. W. Smith, dec’d. | 

Petitioners represent that they wish a partition of all of the assets 
belonging to said succession between themselves and the said James 
F. Smith ; that said partition can be made in kind. 

The premises considered, petitioners pray that the said James F. 

Smith be cited to answer this petition; that a commission issue 
25 for inventory and appraisement of property and assets of suc- 
cession to serve as basis of partition, and that a commission 
issue to some duly qualified notary public to make partition of said 
assets, and prays for all orders and decrees necessary & for general 


relief. 
(Sig.) . NUTT & LEONARD. 


I accept service of foregoing petition, waive citation & time, & con- 
sent to the partition. | 


(Sig.) JAMES F. SMITH. 


ROBERT N. SMITH ET AL. 


District Court, Caddo Parish. 


JoHN Brown, Tutor, e¢ al. 
v8. ; No. —. 
JAMEs F. SMITH. 


In this case, by reason of the law and evidence, it is ordered, ad- 


judged, and decreed that the prayer of within petition be — 


and that there be a Se we in kind of all the property belongin 
to succession of W. W. Smith, deceased, between the plaintiffs an 
defendant, plaintiffs to have one-half. It is further ordered that a 
commission issue to C. W. Lewis, recorder & ex officio notary public 
of said parish, directing him to take an inventory and appraisement 
of said property and to make a partition in kind of said property, 

and that Jno. W. Smith and Jos. B. Smith be appointed ex- 
26 _—iperts to assist said notary in making said partition. 

Done and signed, at office, this January 7th, A. D. 1868. 
- (Sig.) R. J. WRIGHT, Clerk. 


Endorsed : No. 7779. John Brown, tutor, e al. vs. Jas. F. Smith. 
Pet’n for partition. Filed January 7th, 1868. (Sig.) S. C. Wright, 
dep. clerk. 


To the hon’l- the judge of the 10th judicial district of the State of 
La., holding sessions of court in and for the parish of Caddo: 


The petition of John Brown, tutor of Robert N. Smith & John L, 
Smith, minor children of John K. Smith, deceased, late of the State 
of Kentucky, and of Wm. L. Smith & Elizabeth A. Smith, wife of 
M. Duvall, authorized and assisted by her said husband, all residents 
of the State of Kentucky, with respect represents that they recently, 
viz.,on 7th day of January, 1868, instituted suit in your hon’b 
court against Jas. F. Smith, and in said suit a decree was rendered 
directing a partition of all the property a to succession of 
W. W. Smith, dec’d, formerly of said parish of Caddo, between peti- 
tioners and said Jas. F. Smith, who are the heirs of said W. W. 
Smith ; all of which will appear by reference to record in said suit 

No. 7779 on your honor’s docket. 
27 Petitioners represent that in accordance with said decree a 
rtition has been regularly made by ©. W. Lewis, recorder 
& ex ofticio notary public of said parish, a procés-verbal of which is 
herewith sounded. 

Petitioners pray that said partition, so made, be homologated, ap- 

roved, and made the judgment of the court, and that the petitioners 
be declared the owners of the property therein allotted to them, and 
that said Jas. F. Smith be declared owner of the property therein 
allotted to him. 

They ask that said James F. Smith, of the State of Kentucky, now 
in the parish of Caddo, be cited to answer hereto, and that after all 
legal notices and delays judgment be rendered as prayed for above. 
They ask for all orders and decrees necessary in the premises and for 


general relief. 
(Sig.) NUTT & LEONARD, 
Ait’ys for Petitioners. 
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I accept — of within petition, waive citation and time, and join in 


the prayer of said petition. 
(Sig.) JAMES F. SMITH. 


District Court. 


JoHN Brown, Tutor, e al. 
v8. No. 7779. 
Jas. F. Smit. 


By reason of the law and evidence it is ordered, adjudged, and 
decreed that the prayer of within petition be granted, and 
28 that the partition of the property belonging to the succession 
of W. W. Smith, dec’d, between the heirs thereof, made by C. 
W. Lewis, recorder and ez officio notary public, on the 13th day of 
January, A. D. 1868, a procés-verbal of which has been filed in office 
of clerk of district court of said parish, be, and the same is hereby, 
homologated, approved, and made the judgment of the court, and 
that the within-named petitioners, as children of J. K. Smith and 
heirs of said W. W. Smith, be, and are hereby, declared the owners 
of the property allotted to them in said partition, and that Jas. F. 
Smith be, and is hereby, declared owner of the property allotted to 
hii in said partition. 

It is further ordered and decreed that the costs of effecting parti- 
tion be borne equally by said petitioners, heirs of J. K. Smith, and 
by said James F. Smith. 

Done and signed in chambers on this the 13th day of January, 
A. D. 1868, in parish of Caddo. 

(Sig.) JAS. J. WEEMS, 
Judge 10th Jud’l Dist. 


Endorsed: No. 7779. John Brown, tutor, e al. vs. Jas. F. Smith. 
Petition. Filed Jan’y 14th, 1868. (Sig.) R. J. Wright, clerk. 


29 CLERK’s OFFICE, Cappo PARISH. 


I hereby certify that the foregoing five pages contain true 
and correct copies of the original petition for and judgment decree- 
ing partition; also petition for and judgment homologating said 
partition, as the same now appear on file and of record in my office. 

Given under my hand and seal of office, at Shreveport, Louisiana, 
on this the 20th day of July, A. D. 1886. 
(SEAL. ] (Sig.) W. G. BONEY, 
Deputy Clerk 1st Judicial Dist. of La. 


Endorsed: No. 7779. Jolin Brown, tutor, e¢ al. vs. James F. Smith. 
Petitions and judgments. 80. Exhibit “A.” a Filed July 
i 


21st, 1886. (Sig.) J. B. Beattie, d’y cl’k. Ordered that the court do 


now adjourn until Saturday, July 24th, 1886. 
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” a. rors - 80. Case Assigned for Trial on 
Geo. A. TURNER. Wednesday, July 28th, 1886. 


Saturpay, July 24th, 1886. 


Ordered that court do now adjourn until Wednesday, July 28th, 
1886. 


Documents Filed in Evidence July 26th, ’86. 
In the Circuit — of the United States for the District of Louisiana. 


Henry R. Jackson et al. 
v8. 
VICKSBURG, SHREVEPORT & Texas Rat_troap Co., NortH No. 5033. 
Louisiana & Texas Railroad Co.,and Other Defendants. 


Whereas the Vicksburg, Shreveport and Texas Railroad Com- 
pany, a corporation of the State of Louisiana incorporated by an act 
approved the 28th day of April, 1853, and promulgated as act No. 
228 of the session of the Legislature of that year, and in other acts 
of the General Assembly supplementary thereto and in furtherance 
of the object of the same, under the power and authority granted to the 

said company, did executea mortgage bearing date the first day 
31 of September, 1857, to secure the payment of a uniform series 
of two thousand first-mortgage bonds, payable to John Ray 
or bearer, each bearing even date with the mortgage and payable 
twenty years from date, with coupons for semi-annual interest, each 
being for the sum of forty dollars, or nine pounds sterling, and each 
bond for one thousand dollars, or two hundred and twenty-five 
pounds sterling ; and the said corporation by the said mortgage did 
impose upon the property therein a first-mortgage lien in favor of 
the holders of said bonds and each of them for the payment of the 
principle and the interest of said bonds, which property consists of 
the entire railroad of the said company, extending from a point 
opposite to the city of Vicksburg, on the Mississippi river, to the 
boundary lines of the States of Louisiana and Texas, a distance of 
one hundred and ninety miles, more or less, by way of Monroe and 
Shreveport, then finished or to be completed, and all the rights of 
way, lands, property, franchises, rights, and appurtenances, water 
stations, warehouses, depots, depot grounds, structures, and improve- 
ments which have been or may de constructed thereon, and 
32 _ all the engines, locomotives, wagons, machinery, utensils, and 
effects generally of every nature and description, or which 
may be place upon or become attached to the same, without excep- 
tion or reservation, and, under the head of lands, all the lands to 
acquired by the company for any purpose, for right of way, depots, 
depot grounds, or for sale for profit as town lots or otherwise; and 
Specially it was intended to include the lands, together with all of 
the rights of the company thereto, being some four hundred and 
twenty thousand nine hundred and twenty-four acres, more or less, 
donated by the Congress of the United States to the State of Louis- 


14 THE VICKSBURG, SHREVEPORT & PACIFIC R. R. CO. VS. 


iana by act approved the third day of June, 1856, and granted to 
this company to aid in the construction of the railroad aforesaid by 
acts of the General Assembly approved June third, 1856, and elev- 
enth of March, 1857, which lands lie along the line of the railroad 
and contiguous thereto and within — miles of the railroad ; and 

Whereas the said Vicksburg, Shreveport and Texas Railroad 

Company did put in circulation to bona fide purchasers seven 
33 hundred and sixty-one of the series of bonds aforesaid, and 

did, after the issue thereof, during the year 1864 and from 
thence till December, A. D. 1866, fail to pay the interest thereon to 
the holders of the said bonds, the suit of the title mentioned in the 
caption of this deed was commenced and has been prosecuted against 
the said Vicksburg, Shreveport and Texas Railroad Company, The 
North Louisiana and Texas Railroad Company, John 8S. Ludeling, 
John Ray, Francis P. Stubbs, Wesley J. Q. Baker, Henry M. Bry, 
Joseph F. McGuire, John A. MeGuire, Robert Ray, Joseph P. Cross- 
ley, Charles W. Phillips, Robert C. Strother, Christopher H. Dabbs, 
George C. Waddell, and William M. Pinkard as defendants; and 
such proceedings were had in the said cause in the circuit court of 
the United States that a decree was rendered therein on the third 
day of July, 1879, now of record in said cause, wherein and whereby 
the validity of the mortgage aforesaid was fully established against 
each and all of the parties aforesaid and its obligation recognized as 
paramount to any claim, right, or estate therein held by any of the 

said parties, except as hereafter excepted in this deed, and 
34 that the said property specified therein, with all of the addi- 

tions, ameliorations, improvements, constructions, and works 
made by the defendants thereon during their occupation of the same, 
should be exposed to sale for the purpose of paying the debt due to 
the holders of the bonds issued bona fide and held by the plaintiffs 
in the said cause, and the said decree did declare that the property 
uforesaid should be subject to a claim of the North Louisiana and 
Texas Railroad Company for the sum of two hundred and ninety- 
four thousand six hundred and six +§, dollars, with five per cent. 
interest thereon from the 13th April, A. D. 1875, until payment was 
made, as defined in the decree aforesaid and is particularly described 
therein, and, that this sale should be made, the said court appointed 
Francis A. Woolfley as a special master to superintend the said sale 
and to make the same under the direction of the said decree of the 
circuit court of the United States in the cause aforesaid : 

Know all men by these presents that I, Francis A. Woolfley, 
master as aforesaid, under the direction of said decree, did cause all 
of the property of whatever kind included in the said mortgage of 

the said Vicksburg, Shreveport and Texas Railroad Company, 
oO real or personal, and the railroad of the said company, com- 

mencing on the Mississippi river opposite to Vicksburg and 
extending to the Texas line by way of Monroe and Shreveport, with 
all of the rights, privileges, franchises, and immunities granted to 
the said company in any acts of the General Assembly, and all of 
the additions, ameliorations, improvements, constructions, and works 
thereon made by any of the defendants during their occupation of 


te - 
IO I un neianCrii: sn 


om 


ROBERT N. SMITH ET AL. 15 


the same, with the rights of way, depots, depot grounds, water sta- 
tions, buildings, locomotives, engines, machinery, fixtures, or what- 
ever else is in use upon said railroad or attached thereto or that 
appertains to the same, without reservation and exception, and all 
the lands of whatever descriptior owned by the said corporation or 
which have been acquired by the samé for the said company, in- 
cluding the lands donated by the State of Louisiana in the acts of 
the General Assembly in 1856 and 1857, as specified in the mort- 
gage to be advertized for sale on the first day of December, 1879, 
between the hours — 12 m. and 30’clock p. — at one (1) 0’clock 
p. m.—in bulk, for cash, to the highest bidder, publishing 
36 notice in three newspapers for six consecutive weeks before 
the day of the sale, three tiines each week, one paper pub- 
lished at New Orleans, to wit, the New Orleans Times; in paper 
uublished in the city of Atlanta, Georgia, to wit, the Atlanta Daily 
Dost, and one published in the city of New York, to wit, the New 
York Commercial Advertiser; and on the first day of December, 
1879, at the time and place stated in the notices and in the manner 
required by the said decree, I did sell the same at public auction to 
the last and highest bidders for the said property, viz., Henry R. 
Jackson, Lemuel P. Grant, William M. Wadley, Edward Hooper, 
and H. B. Plant, and the survivors or survivor of them, they being 
a committee appointed by a majority of the bon-holders, with au- 
thority to make the purchase for them and for those who should be 
associated with them under the terms of the decree of the said court 
directing the sale of the property aforesaid, for the sum of sixty 
thousand dollars, which was paid to me by the said committee, in 
lawful money of the United States, on the spot. 
Wherefore, and in consideration of the premises and the payment 
of the sum of money aforesaid by the said committee and the con- 
firmatory order of the said court authorizing the delivery of 
37 the property to the purchasers and the execution of a deed to 
them, I, the said Francis A. Woolfley, special master as afore- 
said, do hereby grant, bargain, sell, and convey to the said Heury 
R. Jackson, Lemuel P. Grant, William M. Wadley, Edward Hoopes, 
and H. B. Plant and to the survivors and survivor of them, in full 
property and dominion, the railroad of the Vicksburg, Shreveport 
and Texas Railroad Company as constructed or to be constructed 
under the charter and plans of survey or location, with all of the 
additions, ameliorations, improvements, constructions, and works of 
the defendants or any of them to the same or in connection there- 


-with, with all of the rights, privileges, franchises, immunities 


granted to the said corporation in respect to the same, and all the 
lands acquired by grant or donation from the United States or the 
State of Louisiana under the acts before mentioned and specified in 
the mortgage, and all of the real and personal property and effects 
comprehended in the terms of the mortgage or used in any connec- 
tion with the said railroad; to have and to hold the same in full 
property and dominion, freed and discharged from the right, title, 

claim, estate, and demand of the said Vicksburg, Shreveport 
38 and Texas Railroad Company and of the defendants and 
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every one of them, except that the lien and mortgage of the 
North Louisiana and Texas Railroad Company for the sui of two 
hundred and ninety-four thousand six hundred and six ;$, dollars, 
with interest at the rate of five per cent. per annum from the 13th 
April, 1875, established by the decree of this court bearing date the 
third day of July, 1879, and the remedies to enfor-e the same, 
therein contained, are reserved without diminution. 

And the said Henry R. Jackson, Lemuel P. Grant, Wm. M. Wad- 
ley, Edward Hoopes, and H. B. Plant accept this deed, for the uses 
and purposes therein mentioned, for themselves and the parties in- 
terested. 

As witness my hand, the master aforesaid, and our hands, the 
committee aforesaid, this 20th day of December, A. D. 1879. 


(Sig.) F. A. WOOLFLEY, 
Special Master. 
° HENRY R. JACKSON, 
. LEMUEL P. GRANT, 
" WM. M. WADLEY, 
¥ EDWARD HOOPES, 
" H. B. PLANT, 
Committee, 
(Sig.) By JNO. A. CAMPBELL, 


Solicitor and Att’y for the said Parties. 


Filed in court —. 


39 Executed in the presence of— 
(Sig.) S. V. COUPLAND. 
" R. B. HOLLY. 


STATE OF Orleans LOUISIANA, 
Parish of Orleans. 


By this instrument of declaration be it known that on this twen- 
tieth day of December, in the year one thousand eight hundred and 
seventy-nine, before me, John David Crawford, a notary public in 
and for the parish of Orleans, State of Louisiana, duly commissioned 
and sworn, personally came and appeared John A. Campbell and 
Francis A. Woolfley, of the city of New Orleans, the parties to the 
foregoing deed, who are well known to me as such, and who signed 
and executed the same in my presence and that of the subscribin 
witnesses, and declared that they signed and executed the annex 
instrument for the uses and purposes therein set forth. 

In testimony whereof I hereunto set my hand and seal of office. 

(Sig.) J. D. CRAWFORD, 


Notary Public. 
Filed Dec. 24th, 1879. 


I, the undersigned, recorder in and for the parish of Ouachita, 
State of Louisiana, hereby certify that said act of sale was duly in- 
scribed in the Record of Conveyance Book “ X,” pages 433, 434, 435, 
436, 437, and 438. 
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40 — my hand and seal of office the day and date above 
(Sig.) R. W. McCLENDON, Jr, 


D’y Recorder for Ouachita Parish, Louisiana. 


STaTE OF LOUISIANA, t 
Parish of Madison. 


Filed December 29th, 1879, for record. 


I, Robert Barnes, recorder in and for said parish and State, do 
hereby certify that the foregoing act of sale, together with all docu- 
ments attached, has been duly recorded in Notarial Record Book 
“I,” pages 30, 31, 32, & 33. 

In testimony whereof I hereunto sign my name and affix my seal 
of office this 31st day of December, A. D. 1879. 

(Sig.) ROBERT BARNES, 
Recorder of Madison Parish, La. 


RECORDER’s OFFICE. 


PARISH OF East CARROLL, ; 
State of Louisiana. 


Filed for record Jan. 5th, 1880. 


I, Benjamin H. Lanier, deputy recorder in and for said parish 
and State, duly — and qualified, do hereby certify that the 
foregoing act of together with all documents attached thereto, 
has been duly recorded in this office in Notarial Book “ Q,” folios 

111, 112, 113, and 114. 
41 In testimony whereof I hereunto sign my name and affix 
the seal of this office on this the sixth day of January, A. D. 
1880. 


(Sig.) R. H. LANIER, 
Dy 
STaTE OF LOUISIANA, | 
Parish of West Carroll. 


Filed January 8th, 1880, for record, sig. W. A. Hendrick, recorder. 


I, W. A. Hendrick, recorder in and for said parish and State, do 
hereby certify that the fo ing act of sale, together with all docu- 
nents attached, has been duly recorded in Notarial Book “A,” pages 
158, 159, 160, and 161. 

In testimony whereof I hereunto Me ge my name and affix my seal 
of office this 8th day of January, A 

(Sig.) Wy A. HENDRICK, 
Recorder for Parish of West Carroll. 
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STATE OF LovISIANA, 
Parish of Franklin. 


Filed for record January 9th, 1880, sig. John C. T. Corkern, re- 
corder, parish of Franklin. 


[, John C. T. Corkern, recorder of the parisi and. State aforesaid, 
do hereby — that the above and foregoing deed, together with all 
documents thereto attached, also recorder’s certificates, have this day 
been duly recorded in my office in my Notarial Book “ H,” folios 

714, 715, 716, 717, 718, and 719. 


42 Witness my official signature.and seal on this 9th day of 
January, A. D. 1880. 
(Sig.) JOHN C. T. CORKERN, 


Recorder, Parish of Franklin. 


STATE OF LOUISIANA, 
Parish of Richland. 


Filed for record January 12th, 1880, sig. Wiley P. Mangham, re- 
corder, parish of Richland. 


I, Wiley P. Mangham, recorder of the parish of Richland and 
State aforesaid, do hereby certify that the above and foregoing deed, 
together with all documents thereto attached, also samen certifi- 
cates, has this day been duly recorded in my office in Notarial Book 
“G,” pages 316, 317, 318, 319, 320, 321, 322, and 323. 

Witness my official signature and seal of office this January 12th, 


1880. 
(Sig.) WILEY P. MANGHAM, 
Recorder of Parish of Richland. 
STATE OF LOUISIANA, | 
Parish of Morehouse. 


Filed for recurd January i3th, 1880, sig. H. H. Naff, recorder, 
Morehouse parish. 


I, Henry H. Naff, recorder of Morehouse parish, do hereby certify 
that the foregoing deed and certificates of acknowledgement thereto 
attached and the six foregoing certificates of record were this 
43 day duly recorded in my office in Notarial Record Book “L,” 
pages 545, 546, 547, 548, 549, 550, and 551. 
Witness my hand and seal of office this 13th January, A. D. 1880. 
(Sig.) H. H. NAFF, 
Recorder, Morehouse Parish. 


STATE OF ry rsmgnad | 
Parish of Union. 
RECORDER’S OFFICE. 


Filed for record January 15th, 1880, sig. James M. Smith, deputy 
recorder, Union parish, La. 


I, James M. Smith, d’y recorder of Union cae do hereby certify 
that the foregoing deed and certificate of acknowledgement thereto 
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attached and the seven foregoing certificates of record were this day 
duly recorded in my office in Notarial Record Book “ R,” pages 348, 
349, 350, 351, 352, and 353. 

Witness my official signature and seal of office this January 15th, 
A. D. 1880. f | 
(Sig.) JAMES M. SMITH, 

D’y Recorder for Union Parish, La. 


STaTE OF LOUISIANA, 
Parish of Lincoln. } 


Filed for record January 16th, 1880, sig. H. 8. Liggin, recorder in 
and for the parish of Lincoln, La. 


44 I, H. S. Liggin, recorder in and for the parish of Lincoln 
and State aforesaid, do hereby certify that the foregoing deed 
and certificate of acknowledgement thereto attached and the eight 
foregoing certificates of record were this day duly recorded in my 
office in Notarial Record Book “ B,” pages 95, 96, 97, 98, 99, 100, 
101, and 102. 
Witness my official signature and seal of office this January 16th, 
A. D. 1880. 
(Sig.) H. 8. LIGGIN, 
: Recorder, Parish of Lincoln. 
STATE OF ea 
Parish of Jackson, 


Filed for record this January 17th, 1880, sig. G. W. Edmundson, 
recorder. 


I, G. W. Edmundson, recorder in and for the parish and State 
aforesaid, do hereby certify that the foregoing deed, acknowledge- 
ment, and the nine certificates of record have this day been I 
recorded in Notarial Record, letter “A,” pages 48, 49, 50, 51, 52, 53, 
54, and 55. 

Witness my hand and official signature this 17th day of January, 


A. D. 1880. 
(Sig.) G. W. EDMUNDSON, Recorder. 


STATE OF LOUISIANA, \ 


Parish of Bienville. 
_ _Recorper’s OFFIce. 
45 Filed for record January 19th, 1880, sig. John M. Head, re- 
corder. 


I, John M. Head, recorder in and for the parish of Bienville, State 
aforesaid, do hereby certify that the foregoing deed, certificate of ac- 
knowledgement, and the ten certificates of record have this day been 
duly inscribed in this office in Notarial Book “ L,” folio- 139, 140, 
141, 142, 143, 144, 145, 146, 147, 148, 149. 

Witness my official signature and seal of office this January 19th, 
A. D. 1880. 

(Sig.) JNO. M. HEAD, 
Recorder, Parish of Bienville, La. 
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Stats oF LovIsIANA, | 
Parish of Claiborne. 


Filed for record January 19th, 1880, sig. J. R. Ramsey, recorder, 
parish of Claiborne, La. 


I, J. R. Ramsey, recorder in and for the parish and State afore- 
said, hereby eertify that the within deed and certificate of acknowl- 
os together with the eleven certificates of record, have been 
duly recorded in my office in Conveyance Book “ L,” pages 716, 717, 
718, 719, and 720. 

Given under my hand and seal of office this January 19th, 1880. 

(Sig.) J. R. RAMSEY, 


Recorder, Parish of Claiborne, La. 


46 STATE OF Wabae’} 
Parish of Webster. 
RECORDER’s OFFICE. 


Filed for record January 20th, 1880, sig. George McWeam, re- 
corder, Webster parish, Louisiana. | 


I do certify that the within and foregoing deed and certificate of 
acknowledgement, together with the twelve certificates of record, 
have this day been duly recorded in my office in Book “3” of Con- 
veyances, folios 193, 194, 195, 196, 197, 198, 199, and 200. 

Witness my hand and seal of office, at Minden, Louisiana, this 
20th day of January, A. D. 1880. 

(Sig.) GEORGE McWEAM, 
Recorder, Webster Parish, La. 


STaTE OF LOUISIANA, 
Parish of Bossier. 


Filed and recorded in Vol. “11” of Conveyances, pages 355 to 364, 
inclusive. 
Witness my hand and seal of office, at Bellevue, Louisiana, this 
21st January, A. D. 1880. 
(Sig.) J. H. KEYSER, 
D’y Recorder. 


STATE OF oo ae 
De Soto Parish. 


47 RECORDER’s OFFICE. 


I hereby certify the foregoing deed, acknowledgement, and 
certificates of record have on this day been duly recorded in this 
office in Book of Conveyances “ T,” pages 357 to 363, inclusive. 

Witness my signature and seal of office, at Mansfield, De Soto par- 
ish, La., on this the 23rd day of January, A. D. 1880. 
(Sig.) D. M. HERRIOTT, 
Recorder, De Soto Parish, La. 


STATE OF LOUISIANA, 
Parish of Caddo. 


I hereby certify that the above and foregoing is a true and correct 
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copy of the original deed, certificate of acknowledgement, and certifi- 
cates of record, as the same appears on record in the clerk and e 
officio recorder’s office of the parish of Caddo, La. 
Given under my hand and official seal this the 14th day of July, 
A. D. 1886. 
(Sig.) : W. P. FORD, Clerk. 


48 Endorsed: No. 5033. U.S. circuit court. Henry R. Jack- 

son et al. vs. V.,8. & T. R. R. Co. et al. Deed of sale to Henr 
R. Jackson e¢ al. Filed and recorded Jan. 20th, 1880. (Sig.) E. W. 
Durant, recorder. Copy. Filed July 26th, 1886. (Sig.) Aleck 
Boarman, judge. 


49 General Land Office Certificate. 
F. (4-205.) T. R. B. J. D.S. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasHinotTon, D. C., April 13th, 1881. 


I, U. W. Holcomb, acting Commissioner of the General Land 
Office, do hereby certify that the annexed copy of decision of the 
Hon. Secretary of the Interior, of Mar. 18, 1881, in the case of Jas. 
A. King and Ambroise Martell vs. Vicksburg, Shreveport and Texas 
Railroad Company is a true and literal exemplification from the 
original on file in this office. 

In testimony whereof I have hereunto subscribed my 
[sEaL.] name and caused the seal of this office to be affixed, at the 
city of Washington, on the day and year above written. 
(Sig.) C. W. HOLCOMB, 
Acting Commissioner of General Land Office. 


Copy of Decision of the Hon. Sec. of Interior Annezed. 


DEPARTMENT OF THE INTERIOR, 
W asHINGTON, March 18, 1881. 


The Commissioner of the General Land Office: 


50 Sir: I have examined the case of James A. King and Am- 

broise Martell v. The Vicksburg. Shreveport and Texas Rail- 
road Company, involving lots 1. 2, 3. 4. 5. 4, 7.8, and 9, of section 
31, town. 18 north, range 13 west, Natchitoches district, Louisiana, 
on appeal from your decision of October 9, 1879, in favor of the 
company. 

The record shows that the greater portion of the township was 
surveyed in the year 1837, as shown by plat approved February 13th, 
1837, but said tracts were not shown thereon, section 31 being left 
blank ; that on March 19, 1838, a plat was approved showing these 
tracts as being covered by a body of water known as Silver Lake, 
which had been regularly meandered on the 2d and 3d of that 
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month; that on October 10, 1857 (the waters of said lake having 
receded), the surveyor general approved and forwarded to your office 
a supplemental plat representing the tracts in question allotted as 
faoresaid, having perfected the original map of said township by 
prortaction. 

The record further shows that said tracts lie within six miles’ 
limit of the grant, by act of June 3, 1856 (11 Stats., 18), to the State 
of Louisiana to aid in the construction of railroads in said State ; 
that these tracts were approved for the benefit of said railroad Oc 

tober 7, 1859, and reapproved January 10, 1874; that on 
51 January 1, 1858, your office approved the action of the regis- 

ter rejecting the application of one William S. Pike to locate 
internal-improvement warrents upon said tracts, because they were 
reserved for the railroad grant. On the 5th and 14th of May, 1858, 
the Commissioner reaffirmed his decision, which my predecessor, 
Mr. Secretary Thompson, affirmed June 17, 1858. September 28, 
1872, certain parties, to wit, F. S. Legardy and A. Jones, made home- 
stead entries of said tracts, but their entries were canceled Novem- 
ber 20, 1872, because of conflict with the grant aforesaid. 

The case now arises upon the application of plaintiffs (King and 
Martell) to make additional homestead entries of the tracts in ques- 
tion, which they allege were not “land” at the date of said grant 
nor for years thereafter, being covered by the waters of Silver Lake 
as late as the year 1866; that the plat approved October 10, 1857, 
was made without actual survey, and cannot therefore be considered 
as establishing the status of these tracts at that time, and on August 
2, 1878, they, by their counsel, made a motion for a hearing and in- 
vestigation to establish said allegations. In support of said motion 
it is urged by counsel— 

1. That the certifications of 1859 and 1874 are void under section 
2449, Revised Statutes; and 

2. That the said decision of Secretary Thompson is not binding, 

the same having been in respect to persons not now in interest. 
52 In disposing of the case as thus presented it is only neces- 

sary to re that the subject-matter involved was decided 
against the appeal of a former claimant upon these identical lands 
(with the exception of lot 3) by my predecessor, Mr. Secretary Delano, 
March 20, 1872, who held that the lands were originally a part of 
section 31 and properly certified to the State in 1859 for the benefit 
of the road. (See case of John W. Carlin v. said company, decided 
as above.) 

The foregoing decision touching the identical lands in question, 
as stated, has all the force and effect of stare decisis. 

Consequently the adjustment of the grant in 1874 in ascertain- 
ment of the right of the State under the act of July 14, 1870 (16 
Stats., 277), declaring a partial forfeiture and the reapproval of the 
lists contain [containing] these particular lands as a part of said 
grant earned by the company, must be considered as a final adjust- 
ment and disposition of the subject-matter, which exhausted the 
power and jurisdiction of the Department. 


ean ee 
_ ‘ ' 
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Your decision is therefore affirmed, and the papers submitted 
with your letter of April 6, 1880, are herewith returned. 
Very respectfully, 


(Sig.) S. J. KIRK WOOD, Secretary. 
Filed July 26. , 
[SEAL. ] (Sig.) ALECK BOARMAN, Judge. 
53 STATE OF at 
Fulton County. 


Know all men by these presents that I, Lemuel P. Grant, do 
hereby appoint Henry R. Jackson my special attorney-in-fact, for 
me and in my stead, to sign for me, as one of a committee, a deed of 
conveyance of the Vicksburg, Shreveport and Texas railroad and 
property to the Vicksburg, Shreveport and Pacific Railroad Com- 
pany, hereby ratifying whatever my said attorney may do in the 
premises. 


Witness my hand and seal this first (1st) day of June, 1881. 
(Sig.) LEMUEL P. GRANT. [sgat.] 
Witness: 
(Sig.) P. D. MANN. | 
(Sig.) B. R. FREEMAN, 


Commissioner for the State of Louisiana 
at Atlanta, Georgia. 


[Commissioner’s Seal. } 


STATE OF GEORGIA, 
Chatham County. 


Know all men by these presents that I, Wm. M. Wadly, one of 
the committee of bondholders of the Vicksburg, Shreveport & Texas 
Railroad Company, do hereby constitute and appoint Henry 
54  ~ R. Jackson my due [true] and lawful attorney, hee me and in 
my name, place, and stead, as of said committee, to sell and con- 
vey, by deed for that purpose, the Vicksburg, Shreveport and Texas 
railroad, with all and singular its franchises and property, to the 
Vicksburg, Shreveport and Pacific Railroad Company, hereby 
authorizing the said Henry R. Jackson to sign my name as one of 
said committee to said deed, and hereby ratifying and confirmin 
all that my said attorney may do as to the price or consideration an 
terms of said sale, and all that my said attorney may lawfully do in 
the premises, as fully and completely as if myself were present and 
directing the same to be done. 
In witness whereof I have hereunto set my hand and seal at 
Savannah, Georgia, this first day of June, A. D. 1881. 
(Sig.) WM. M. WADLY. [sgAt.] 


In presence of— 
(Sig.) J. LAWTON WHATLEY. 
“3 T. M. CUNNINGHAM. 
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STATE OF GEORGIA, 
County of Chatham. 


Be it remembered that on this day came before me, Wm. B. 
55 Adams, a commissioner of deeds for the State of Louisiana 
within and for the State of Georgia, duly commissioned and 
acting as such, Wm. M. Wadley, to me known personally, and signed 
the foregoing instrument in my presence and that of the two wit- 
nesses whose names are thereunto subscribed as such, and the said 
Wm. M. Wadley acknowledged that he had executed the foregoing 
instrument for the purposes therein mentioned and set forth. 

In witness whereof I have hereunto set my hand and affixed my 
official seal, at Savannah, in the county of Chatham and State of 
Georgia, this first day of June, anno Domini one thousand eight 
hundred and eighty-one (1881). 

[SEAL. ] (Sig.) WM. B. ADAMS, 
A Commissioner for the State of Louisiana. 


STATE OF NEw YORK, 
City and County of New York, 


This act of sale, made and entered into this sixth day of June, 
1881, by and between Henry R. Jackson, Lemuel P. Grant, William 
M. Wadley, Edward Hoopes, and H. B. Plant, parties of the first 

part, and Vicksburg, Shreveport and Pacific Railroad Com- 
56 pany, a body corporate duly organized and chartered under 

the laws of the State of Louisiana, party of the second part, 
witnesseth : 

Whereas the parties of the first part did, upon the first day of De- 
cember, 1879, at a sale made by Francis A. Woolfley, special master, 
authorized thereunto by a decree of the circuit court of the United 
States for the district of Louisiana, rendered on the third day of 
July, 1879, in the case of Henry R. Jackson vs. The Vicksburg, 
Shreveport and Texas Railroad Company et als., No. 5033, purchase 
the railroad of said company and all of its franchises and property, 
real and personal, more particularly described in this act hereafter ; 

And whereas the said parties did, on the second day of December, 
A. D. 1879, in pursuance of their rights under the laws of the State 
of Louisiana, proceed to have themselves incorporated into a body 
politic, under the corporate name of the Vicksburg, Shreveport and 

Pacific Railroad Company, for the purpose of compieting the 
57 railroad purchased by them and of operating the same ; 

And whereas it was the intention of said parties of the first 
part, by said articles of incorporation, to vest in said Vicksburg, 
Shreveport and Pacific Railroad Company the title to the railroad, 
property, franchises, and rights of every kind acquired by the pur- 
chase at aforesaid sale: 

Now, therefore, this deed witnesseth: That for the purpose of giv- 
ing full effect to said intent and ratifying and confirming the title 
of said Vicksburg, Shreveport and Pacific Railroad Company to said 
railroad, franchises, rights, and property, real and personal, the par- 
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ties of the first part do hereby bargain, grant, sell, and convey unto 
the party of the second part, Vicksburg, Shreveport and Pacific Com- 
pany, all and singular the property, real and personal, and the fran- 
chises and rights acquired by and vested in them by deed from 
Francis A. Woolfley, special master, to them, dated December 20th, 
A. D. 1879, and recorded in Ouachita parish, Louisiana, the domi- 
cile of said Vicksburg, Shreveport and Pacific Railroad Com- 
58 pany, more particularly described as follows, to wit: The 
railroad of said company, commencing on the Mississippi 
river opposite to Vicksburg and extending to the Texas line, by way 
of Monroe and Shreveport, with all of the rights, privileges, fran- 
chises, and immunities granted to the said company in any acts of 
the General Assembly, and all of the additions, ameliorations, im- 
provements, constructions, and works thereon made by any of the 
defendants in said case during their occupation of the same, with 
the rights of way, depots, depot grounds, water stations, buildin 
locomotives, engines, machinery, fixtures, and whatever else is in 
use on said railroad or attached thereto or that appertains to the 
same, without reservation or exception, and all of the lands donated 
by the State of Louisiana in the acts of the General Assembly in 
1856 and 1857: 
To have and to hold the said property free from’ all liens, claims, 
or charges of the grantors. 
The consideration of the above deed is declared to be the 
59 sum of eight hundred and one thousand nine hundred and 
fifty-one dollars in cash paid paid the parties of the first part, 
the receipt whereof is hereby acknowledged, and the assumption and 
payment by said parties of the second part of a prior encumbrance 
on said property of the North Louisiana and Texas Railroad Com- 
pany for the sum of five hundred & ninety-four thousand six hun- 
dred and six +, dollars, with interest, at the rate of five per cent. 
per annum, from the thirteenth day of April, A. D. 1875, and of all 
other liens and charges upon said railroad property. 
And the said Vicksburg, Shreveport a Pacific Railroad Com- 
pany accepts this deed for the purposes and uses therein mentioned. 
In witness whereof the said Henry R. Jackson, Lemuel P. Grant, 
Wm. M. Wadley, Edward Hoopes, and H. B. Plant have hereunto 
set their hands and the Vicksburg, Shreveport and Pacific Railroad 
Company has caused its common seal and the signature of its presi- 
dent to be hereto affixed this sixth day of June, A. D. one thousand 
eight hundred and eighty-one. 
60 (Sig.) HENRY R. JACKSON. [L. s. 
. WM. M. WADLEY, L. 8. 
By HENRY R. JACKSON, Aft’y. 


ws EDWARD HOOPES. L. 8. 

ns LEMUEL P. GRANT, L. 8. 
By HENRY R. JACKSON, Atty. 

“ H. B. PLANT. 

7 E. RICHARDSON, Pres’t. 


(Seal V.,S. & P. R. R. Co.] 
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Done in the presence of— 
(Sig.) GEO. C. WADDELL. 
. DAVENPORT JACKSON. 
" W. B. PITTMAN. 


Witnessing signature of E. Richardson, pres’d’t, & affixing seal of 
company : 
(Sig.) W. B. PITTMAN. 
™ GEO. C. WADDELL. 


STATE OF New YORK, | 
City and County of New York. 


Be it remembered that on this 8th day of June, A. D. 1881, before 
me, Charles Nettleton, a commissioner for the State of Louisiana for 
taking the acknowledgement and proof of deeds, etc., personally ap- 
peared George C. Waddel, who, being by me duly sworn according 
to law, on his oath said that he saw Henry R. Jackson, Edward 
Hoopes, and H. B. Plant, grantors in the above deed, sign, seal, and 
deliver the same as their act and deed, and at the same time that he 
saw Henry R. Jackson, as attorney for William M. Wadley and Lem- 

uel P. Grant, two other grantors in the same deed, affix and 
61 sign the names of the said Wm. M. Wadley and Lemuel P. 

Grant, by virtue and under authority of two powers of attor- 
ney from said Grant and Wadly to him then and there exhibited 
and now presented and attached to the said deed, and that he, the 
said George C. Waddell, subscribed his name to the same at the 
same time, as an attesting witness, and at the same time W. B. 
Pittman and Davenport Jackson, the other attesting witnesses, sub- 
scribed their names thereto. | 


(Sig.) GEO. C. WADDELL. 


Subscribed in my presence and sworn to before me this 8th day 
of June, A. D. 1881. 
(Sig.) CHAS. NETTLETON, 
Commissioner for Louisiana in New York. 
[Commissioner’s Seal. ] : 


I hereby certify that the above and foregoing is a true and correct 
copy of the original as recorded in my office in Notarial Book “ Y,” 
pages 278, 279, 280, 281, and 282. 

In testimony whereof I have hereunto signed my name and af- 
fixed my seal of office this second day of September, A. D. 1881. 

(Sig.) H. MOISE, 
Deputy Clerk D. C. 


62 STATE OF LOUISIANA, | 
Parish of Caddo. jf 


I hereby certify that the above and foregoing are true and correct 
copies of the original acts, powers of attorney to Henry R. Jackson 
from Lemuel P. Grant and Wm. M. Wadley and deed of sale to the 
Vicksburg, Shreveport and Pacific Railroad Company from Henry 
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R. Jackson, Lemuel P. Grant, William M. Wadley, Edward Hoopes, 
and H. B. Plant, as the same appears of file and record in the clerk 
and ex officio recorder’s office in and for the parish of Caddo, 
Given under my hand and official seal this the 13th day of July, 
A. D. 1886. . 
(Sig.) W. G. BONEY, 
D’y Clerk & ex Off. D’y Recorder. 


Endorsed: Deed. Henry R. Jackson, Lemuel P. Grant, William 

M. Wadley, Edward Hoopes, and H. B. Plant to V.,S. & P. R. R. 

Co. Deed filed and recorded Sept. 9th, 1881. Sig. F. A. 

63 Leonard, d’y clerk & ex officio deputy recorder. Copy. 
Filed July 26th, 1886. Sig. Aleck Boarman, judge. 


Petition. 


To the hon. the judge of the 18th judicial district of the State of 
Louisiana in and for the parish of Caddo: 


The petition of John Brown, of the county of Shelby, State of 
Kentucky, with respect represents that he has been duly appointed 
and qualified as guardian of Wm. L. Smith, Elizabeth Ann Smith, 
Nancy B. Smith, Robert N. Smith, Jno. S. Smith, Mary M. Smith, 
and Martha L. Smith, minor heirs of John K. Smith, dec’d, late of 
the county of Shelby, State aforesaid, as appears by letters of guard- 
ianship, duly authenticated and annexed as part of this petition. 

Petitioner further represents that the said minor heirs own a con- 
siderable amount of property in the parish of Caddo, which they in- 

herited from their deceased father, the said Jno. K. Smith, 
64 deceased, and that they are heirs-at-law of the late Wm. W. 

Smith, dec’d, whose succession is opened. in Caddo parish, 
and as such entitled to one-half of the succession of the said W. W. 
Smith by virtue of representation from their father, the said Jno. K. 
Smith, dec’d, who was a brother of the said Wm. W. Smith, dec’d, 
the said Wm. W. Smith having no ascendants or descendants and 
no collateral heirs except your petitioner’s wards and James Smith, 
ry the county of Shelby, who is a brother of the said W. W. Smith, 
dec’d. 

Petitioner represents that it is important that he be recognized as 
tutor or guardian aforesaid to take possession of said property and 
represent said minors. 

Petitioner represents that no one residing in this parish is willing 
to take upon lhimself the tutorship and comply with existing laws 
by giving the required security, and no relative within the fourth 
degree that can be required to take the tutorship. 

That in consideration of the premises petitioner is desirous of 
being recognized as tutor, having been appointed guardian in con- 
formity with the laws of Kentucky, where the heirs reside, and of 

taking possession of the property and removing the property 
65 to the State uf Kentucky after legal delays and notices. He 
represents that it would be to the interest of said minors to 
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sell the property inherited from their father, as most of it is unpro- 
ductive and subject to heavy taxes. He represents that a family 
meeting of the relatives and friends of said minors should be con- 
voked to give their advice with regard to the disposition of said 
property and the administration of the same, and that an under 
tutor should be appointed. He represents that the said minors have 
only two relatives domiciliated in the parish, viz., Jno. W. Smith 
and Joseph Smith; that the family meeting will be composed prin- 
cipally of friends. 

The premises considered, petitioner prays that he be recognized 
as guardian aforesaid; that a family meeting of the friends and 
relatives of said minors be convoked to give their advice touching 
the administration of the property. of said minors and whether he 
shall accept the succession of W. W. Smith, dec’d, with the benefit 
of security ; whether the property inherited from their father should 
be sold and on what terms; also what disposition shall be made of 

their portion of the succession of W. W. Smith, dec’d, and to 
66 advise and recommend, if they sée proper, some other suit- 

able person for tutor, and prays that an under tutor be ap- 
— and for all orders and decrees necessary and for general 
relief. 

Petitioner represents that the aforesaid James Smith, co-heir of 
petitioners herein, is present, and prays that he have notice of this 
application, and prays for an inventory and appraisement. 


(Sig.) CRAIN & NUTT, Alt’ys. 
THE STATE OF —-) 
Parish of Caddo. 


In this case, by reason of the law and the evidence, it is ordered, 
adjudged, and decreed that a family meeting of the relatives and 
friends of the minor heirs of Jno. K. Smith, dee’d, be convoked for 
the purpose of advising whether the property of the said minors 
situated in Caddo parish should be administered by their guardian, 
Jno. Brown, appointed in conformity with the laws of Kentucky, 
where said minors reside, by virtue of said appointment, or whether 
a tutor should be appointed and required to comply with the laws 
— this State by giving the required security—and, if so, to recom- 

mend a suitable person—and what disposition should be 
67 made of the property belonging to said minors inherited 

from their deceased father, and, if they think it advisable to 
sell the same, on what terms it ought to be sold, and whether the 
guardian or tutor should be permitted to accept the succession of 
W. W. Smith, deceased, for the benefit of said minors; and, further, 
what disposition shall be made of the portion of said succession ac- 
cruing to said minors, and that commission issue to some duly 
qualified notary public in and for Caddo parish to hold the family 
meeting. 

It is ordered that said family meeting be composed of Jno. W. 
Smith and Joseph Smith, relatives of the minors, and the following 
friends, viz: N.S. McClure. 

It is further ordered that T. C. Lewis be appointed under tutor 


ie 
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upon his taking the oath required by law, and that commission issue 
to take an inventory and appraisement, as prayed for. 
(Sig.) D. CRESWELL, 
Judge 18th Dist. 


I accept service of the foregoing petition, waive citation and time, 


and admit the allegations of the petition. 
(Sig.) JAMES F. SMITH. 


68 Endorsed: No. 720. In the matter of the tutorship of the 
heirs of J. K. Smith. Petition and order for family meeting. 
Filed Nov. 30th, 1858. A. H. Leonard, dep. clerk. 


Commission for Family Meeting. 


STATE OF LOUISIANA, 
Parish of Caddo. 


In District Court. 


To Chas. H. Pitts, recorder & ez officio notary public in and for the 
parish of Caddo, Greeting: 

You are hereby commanded, in the name of the.State of Louisiana 
arid our said court, to convoke, at such time and place as you may 
think fit, a meeting of the friends and relatives of the minor heirs of 
J. K. Smith, deceased, late of the county of Shelby, State of Ken- 
tucky, to deliberate and advise whether the property of the said 
minors situated in the parish of Caddo, State of Louisiana, shall be 
administered by the guardian, John Brown, appointed in conformity 
with the laws of the State of Kentucky, by virtue of said appraise- 
ment, whether a tutor for said minors shall be appointed and re- 
quired to comply with the laws of this State by giving the required 

bond, and, if so, to recommend a suitable person, and advise 
69 what disposition shall be made of the property belonging to 

said minors inherited from their father. If they think it ad- 
visable to sell the same, upon what terms; dnd, further, whether the 
guardian or tutor shall accept the succession of W. W. Smith, de- 
ceased, for the benefit of such minors; and, further, what disposition 
shall be made of that portion of the succession accruing to said - 
minors. It is further ordered that said family meeting be composed 
of John W. Smith, Joseph B. Smith, N.S. McClure, b. M. Johnson, 
und B. Logan, and a process verbal of same you will make to our 
said court, according to law. 

Given under my hand and seal of office this 30th Nov’r, 1858. 

(Sig.) THOS. H. CORBETT, 
Dep. Clerk. 


Procés- Verbal of Family Meeting. 


THe State or LOvISIANA, 
Parish of Caddo. 


We and each of us, appointed members of a family meeting to de- 
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liberate and advise on the interest of the minor heirs of John K. 
Smith, deceased, do solemnly swear that in thus acting we will act 
fairly and impartially and to the best of our ability, so help us 


God. 
70 (Sig.) B. M. JOHNSON. 
. B. LOGAN. 
' N. S. McCLURE. 
" JOS. B. SMITH. 
“ J. W. SMITH. 


Sworn to and subscribed before me this 30th day of November, 


A. D. 1858. } 
(Sig.) THOS. H. PITTS, Recorder. 


THE STATE OF LOUISIANA, } 
Parish of Caddo. 


By virtue of the annexed commission, issued out of the honorable 
the district court of the parish of Caddo and to me, the undersigned, 
recorder & ex officio notary public, directed, I caused to appear at my 
office, in the town of Shreveport, John W. Smith, Joseph B. Smith, 
Norment 8S. McClure, B. M. Johnson, and B. Logan, who, after hav- 
ing been duly sworn to advise and deliberate upon the affairs of the 
minor children of John K. Smith, deceased, late of the county of 
Shelby, State of Kentucky ; and, further, whether or not the prop- 
erty of said minors in the parish of Caddo, State of Louisiana, shall 
be administered by their guardian, John Brown, appointed in con- 
formity with — laws of the State of Kentucky, by virtue of said ap- 

pointment; whether a tutor for said minors shall be ap- 
71 pointed and required to comply with the laws of this State 

by giving the required bond, and, if so, to recommend a suit- 
able person; and also to advise what disposition shall be made of 
the property belonging tosaid minors inherited from their father, if 
they think it advisable to sell the same, and upon what terms; and, 
further, whether the guardian or tutor shall accept the succession 
of W. W. Smith, deceased, for the benefit of said minors; and, fur- 
ther, what disposition shall be made of the succession accruing to 
said minors, who, after having taken and subscribed the annexed 
oath, did deliberate and advise as follows, to wit: 

That John Brown, the guardian of the minor heirs of John K. 
Smith, deceased, administer the property of said minors in the parish 
of Caddo, on his giving bond and taking the oath required bv law, 
for the following reason, to wit: Some doubt might arise as to the 
right of said guardian administering said property under the acts of 
1843. Thev further advise that the property inherited from their 
father be sold, one-fourth cash and the balance of the purchase- 

money payable in one, two, and three years from date of sale, 
72 bearing eight per cent. interest from date, purchaser or pur- 
chasers to give their notes, dated and due as above, with ap- 
proved personal security, with special mortgage, waiving benefit of 
appraisement, retained on the property, for the reason that the 
property, most of it, is unimproved, not productive, and subject to 
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high tax. That portion of it which is improved consists of frame 
buildings which are rapidly going to decay. They think it advis- 
able for the guardian for eaid minors to accept the succession of W. 
W. Smith for the benefit of the minors, with the benefit of the inven- 
torv. They further advise that all the unproductive property inher- 
ited from the succession of W. W. Smith by said minors which they 
may receive by partition hereafter to be made be sold on the same 
terms as that inherited from their father, J. K. Smith, deceased, and 
if the spring place, cistern, and appurtenances should fall to said 
minors by said partition — be sold for one-fifth cash and the bal- 
ance on a credit of one, two, three, and four years, purchasers to give 
notes, with approved personal security, bearing 8 % interest from 

date, and special mortgage, waiving the benefit of appraise- 

ment, and that any other property that may fall to them, 

except the property on the levee, be sold on the same terms 
as that inherited from their father, J. K. Smith. They think it to 
the interest of the minors to keep the property on the levee inher- 
ited from the succession of W. W. Smith, deceased. They do not 
think it advisable for the tutor of said minors to take charge of any 
of the property belonging to the succession of W. W. Smith, de- 
ceased, which is administered by John W. Smith, until until a suffi- 
cient property has been sold or disposed of to pay the debts and 
liabilities of same. * 

Thus done and signed by the members of said family meeting 
and Thos. C. Lewis, under tutor for said minors, in the presence of 
Albert H. Leonard and Independence Crain, witnesses of lawful age 
and domicil, who sign with the parties and me, the said notary, on 
this 30th day of November, A. D. 1858. 

Attest : (Sig.) B. M. JOHNSON. 

. B. LOGAN. 
N. S. McCLURE. 
JOS. B. SMITH. 
J. W. SMITH. 
A. H. LEONARD. 
PENN CRAIN. 


I approve the above proceedings. 
Sig) ‘ T. C. LEWIS, 


Under Tutor. 


(Sig.) THOS. H. PITTS, 
Recorder & ex Officio Not. Public. 


74 Petition for Homologation. 


To the hon. the judge of the 18th judicial district of the State of 

Louisiana in and for Caddo parish: 

The petition of John Brown with respect represents, in the matter 
of the tutorship of the minor heirs of Jno. K. Smith, dec’d, that he 
caused a family meeting of the relatives and friends of said minors 
to be convoked on the 30th day of November, 1858, and that the 
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process verbal of their deliberation has been returned and _ filed, tu 


which reference is hereby made. He alleges that the proceedings - 


were regular, and that he is desirous of having the same homolo- 
gated. 
Wherefore he prays for judgment of homologation; that he be 
eee to qualify as tutor and have the property sold, as advised 
y said meeting; for a commission to take an inventory and ap- 
praisement; that his bond be fixed, and for all orders and decrees 
necessary and for general relief; for citation to the under tutor and 
att’y of absent heirs of W. W. Smith, dece’d. 
(Sig.) CRAIN & NUTT. 


Judgment Homologating. 


THe State or LOvIsIANA, 
Parish of Caddo. 


By reason of the law and the evidence and the foregoing 
75 application it is ordered, adjudged, and decreed that the pro- 
ceedings of the family meeting of the minor heirs of Jno. K. 
Smith, dec’d, had on the 30th day of November, 1858, before Thos. 
H. Pitts, recorder & ex officio notary public, be homologated and 
made the judgment of the court; that Jno. Brown be appointed the 
tutor of said minor heirs and recognized as tutor and have letters 
of tutorship on his giving bond, which is hereby fixed at sixty 
thousand dollars, and on his taking the oath required by law; and 
that the property belonging to said minors be sold and administered 
as advised by said family meeting; and that an inventory and ap- 
praisement of the property, rights, and credits of said minors be 
made, and it is ordered that R. White and S. Van Bibber be ap- 
pointed appraisers. 
Done and signed in open court this lst dav of December, 1858. 
(Sig.) D. CRESWELL, 
Judge 18th Dist. 


I accept service of the foregoing petition and consent to the homol- 


ogation prayed for. 7 
(Sig.) T. C. LEWIS. 


76 Endorsed: No. 720. In the matter of the tutorship of the 

heirs of J. K. Smith. Petition and judgment homologat- 
ing proceedings of family meeting. Filed Dec’r Ist, 1858. (Sig.) 
N. E. Wright, clerk. 


Oath of Tutor. 


STATE OF rr 
Parish of Caddo. 


I, John Brown, do solemnly swear that I will faithfully and im- 
partially discharge and perform all the duties and trusts incumbent 
on me by law as tutor to the minor heirs of J. K. Smith, deceased, 
to the best of my ability and understanding, so help me God. 

(Sig.) JOHN BROWN. 


2 
4 
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Sworn to and subscribed before me this Ist day of Dec’r, 1858. 
(Sig.) N. E. WRIGHT, Clerk. 


Endorsed: No. 720. In the matters of the ere gy the heirs 
of J. K. Smith. Oath of tutor. Filed Dec’r Ist, 1858. (Sig.) N. 
E. Wright, clerk. 


Oath of Under Tutor. 


THe Strate oF LOvIsIANA, 
Parish of Caddo. } 


I, T. C. Lewis, do solemnly swear that I will faithfully and im- 

partially discharge all the duties incumbent on me by law as 

77 under tutor of the minor heirs of Jno. K. Smith, dec’d, to the 
best of my abilities, so help me God. 


(Sig.) T. C. LEWIS. 
Sworn to and subscribed before me this November 30th, 1858. 
(Sig.) A. H. LEONARD, Dep. Clerk. 


Endorsed: No. 720. In the matter of the tutorship of the heirs 
of J.K.Smith. Oathofunder tutor. Filed Nov. 30th, 1858. (Sig.) 
A. H. Leonard, dep. clerk. 


Bond of Tutor. 


STATE OF ed 
Parish of Caddo. 


Know all men by these presents that we, John Brown, as princi- 
pal, and John W. Smith, J. B. Smith, and L. M. Nutt, as securities, 
are held and firmly bound unto N. E. Wright, clerk of the district 
court in and for the parish and State aforesaid, or his successor or 
successors in office, for the use and benefit of the heirs and legal 
representatives of John K. Smith, deceased, in the sum of sixty thou- 
sand dollars ; for the payment whereof we bind ourselves, our heirs, 
executors, and administrators, firmly by these presents. 

Dated at Shreveport this 1st day of Dec’r, A. D. 1858. 

Whereas the above-bound John Brown has been appointed 


. 7 tutor to the minor heirs of J. K. Smith, deceased: Therefore 


the condition of this obligation is such that if the said John 


' Brown shall well and faithfully discharge and perform all the duties 


of tutor as aforesaid, according to law, then the above obligation to 
be null and void; otherwise to remain in full force and virtue. 


(Sig.) JOHN BROWN. 
“ JOHN W. SMITH. 
“ JOS. B. SMITH. 

“ L. M. NUTT. 


Endorsed: No. 720. In the matter of the tutorship of the heirs 


, . J.K. Smith. Bond. Filed Dec’r Ist, 1858. (Sig.) N. E. Wright, 
’ clerk. 


o—276 
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Letters to Tutor. 


STATE OF jaan} 
Parish of Caddo. 


In Tenth Judicial District Court. 


Whereas John Brown has this day been appointed tutor of the 
minors of J. K. Smith, deceased, and having given bond and secur- 
ity and taken the oath as prescribed the law, now, therefore, he is 
hereby authorized and fully empowered to discharge and perform 
all and singular the duties appertaining to the said appointment, 

according to law. 
79 In testimony whereof I have hereunto signed my name and 
affixed my seal of office on this twenty-fourth day of Janu- 
ary, A. D. 1866. 
(Sig.) A. L. MERSHAM, Clerk. 


Endorsed : No. 720. ‘Tutorship of minors of J. K.Smith. Letters 
to tutor. Filed 24th Jan’y, 1866. (Sig.) A. L. Mersham, clerk. 


Clerk’s C-ificate. 


STATE OF LOUISIANA, 
Parish of Caddo. 


I, W. P. Ford, clerk of the 1st judicial district court of the State 
of Louisiana, held in and for the parish of Caddo, do hereby certif 
that the foregoing sixteen and a half (163) pages contain a true, fall, 
and correct transcript of the petition and order for a family meet- 
ing, the commission for and procés-verbal of, and the petition for 
and the judgment homologating the proceedings of said family 
meeting and appointing tutor, oaths of tutor and under tutor, bond 
of and letters testamentary to tutor in the matter of the tutorship of 

the minors of John K. Smith, dec’d, No. 720 on the docket 
80 of said district court, as the same now appear- on file and of 
record in my office. 

Given under my hand and official seal, at Shreveport, La., on this 
22nd day of July, A. D. 1886. 

[SEAL.. ] (Sig.) W. P. FORD, 
Clerk 1st Dist. Court of La. 


(Endorsed :) No. 720. Tutorship of minors of John K. Smith. 
Copy. Filed July 26, ’86. (Sig.) Aleck Boarman, judge. 


80a E. (4-207.) N.0.C. JE. 


, DEPARTMENT OF THE INTERIOR, 
GENERAL LAND OFFICE, 
WasHINaTON, D. C., June 22, 1886. 


I, Wm. A. J. Sparks, Commissioner of the General Land Office, 
do hereby certify that the annexed photogra mer copies of plats of 
14 west, northwestern 


surveys in townships 18 north, ranges 13 an 
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district, Louisiana, approved by the surveyor general of Louisiana 
February 13, 1839 ; March 19, 1839; February 4, 1852; September 
4, 1856, and October 10, 1857, are true and literal exemplifications 
of the official plats of said surveys on file in this office. 

In testimony whereof I have hereunto subscribed m 
[seat.] name and caused the seal of this office to be affixed, at the 

city of Washington, on the day and year above written. 
(Sig.) WM. A. J. SPARKS, 
Yommissioner of General Land Office. 
(13151-1000.) 


(Here follow three plates, marked pp. 806, 80c, and 80d.) 


81 PUt ffs’ Summons. 


Tue Unitrep States oF AMERICA! 


Circuit Court of the United States, Fifth Judicial Circuit, Holding 
Sessions in and for the Western District of Louisiana. 


The President of (eagle here) the United States to the marshal of 
the district to execute & return. 


‘To Henderson Markham, A. D. Battle, W. B’ Wisenor, Jas. M. Wil- 
son, W. R. Devoe, Geo. Turner : 


You are hereby commanded to be and appear before a circuit 
court of the United States in and for the fifth circuit and district 
of Louisiana, to be holden at the city of Shreveport on the 28th 
day of July, 1886, at — o’clock a. m., then and there to testify the 
truth, according to your knowledge, in the matter of R. N. Smith 
et al. vs. Geo. A. Turner; and herein fail not under penalty of two 
hundred and fifty dollars. 

Witness the Honorable Morrison R. Waite, 
Chief Justice of the Supreme Court of the 
Seal U. S. Circuit United States, at the city of Shreveport, this 

Court, Western 27th day of July, in the year of our 

Dist. of La. 82 Lord 1886, and of the Independence 

of the United States of America the 


111th. 
E. J. NOLAN, D’y Clerk. 


Marshal’s Return. 


Received in office July 27th, 1886, and on the saine day, month, 
and year I served a certified copy of the within by leaving same 
in the hands of Henderson Markham and A. D. Battle. On W. R. 
Devoe I made service by leaving a copy of the — with his wife at 
his domicile. After diligent search I failed to find W. B. Wisenor, 
and learned that he is sick at Rocky Point and unable to attend 
court. 


(Sig.) GEO. G. WEAKS, D’y Mar. ~ 
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On Geo. Turner I made personal service by leaving same in his 
hands. On J. M. Wilson I made service. 


(Sig.) J. S. KERLEY, Dep’ty 


Filed July 28th, ’86. 
E. J. NOLAN, D'y Clerk. 


Extract of Minutes of U. S. Circuit: Court. 


WepDNEsDAY, July 28th, 1886. 
Court met pursuant to adjournment, his honor Aleck Boar- 
83 man, district judge, presiding. 


R. N. Smita et ai. 
vs. No. 80. 


Gro. A. TURNER. 
Case continued until to-morrow, Thursday, July 29th, 1886. 


Ordered, That the court do now adjourn until to-morrow morning, 
Thursday, July 29th, 1886. 


Tuurspay, July 29th, 1886. 


Court met pursuant to adjournment, his honor Aleck Boarman, 
district judge, presiding. 


R. N. Suit et al. 
vs. No. 80. 
Gro. A. TURNER. 


Answer of the Vicksburg, Shreveport and Pacific railroad filed. 
Motion on part of the Vicksburg, Shreveport and Pacific railroad 
for continuance filed. Motion overruled. ‘Motion for continuance. 


R. N. Smita et al. 
vs. No. 80. 
Gro. A. TURNER. 


Motion for continuance filed on part of defendant, Vicksburg, 
Shreveport & Pacific railroad. Motion overruled. 
This case — on to be heard as per assignment. Both parties 
84 announced themselves ready for trial; whereupon came the 
following jury, to wit, Jas. Heffner, C. E. Sandford, H. Hun- 
sicker, B. A. Holmes, . Bercher, W. H. Busbey, Gid. Owens, Paul 
De Bergue, L. Gustine, S. Herold, H. Vestal, M. ‘Cohen, twelve good 
and lawful men of the district, here in open court duly em paneled 
and sworn to well and truly try the case wherein R. N. Siaith and 
others are plaintiffs and Geo. A. Turner and others are defendants, 
and true verdict render according to the evidence. The jury being 


completed, the court appointed S. Herold as foreman thereof. The . 


case was then proceeded with, and after hearing the evidence in 
part the case was continued until to-morrow morning, Friday, July 
30th, 1886, at 9 a. m. 
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Ay Ordered by the court, That an attachment issue for W. R. Devoe, 


wituess, for non-attendance. 
Ordered, That the court do now adjourn until to-morrow morn- 
ing, Friday, July 30th, 1886, at 9 a. m. 


84a Documents Filed in Evidence. 


E. In L. 37648. (4-207.) . EBB LE 


DEPARTMENT OF THE INTERIOR, W.O.C. 
GENERAL LAND OFFICE, 
Wasuinoton, D. C., June 25, 1886. 

I, Wm. A. J. Sparks, Commissioner of the General Land Office, do 
hereby certify that the annexed extracts from the field-notes of the 
survey of townships 18 north, ranges 13 and 14 west, district north 
of Red River, Louisiana, are true and literal exemplifications of so 
much of the official field-notes of the survey of said townships on file 
in this office as said extracts purport to represent. 

In testimony whereof I have hereunto subscribed my 
[sEAL.] name and caused the seal of this office to be affixed, at the 
city of Washington, on the day and year above written. 
(Sig.) WM. A. J. SPARKS, 
| Commissioner of General Land Office. 
(14502-1 500.) 


845 Field-Notes of Township 18 N., R.13 & 14 West, Southwestern 
District of Louisiana. 


Variation of the needle, 8° 45’ east. 


Commenced at a post corner to townships 17, R. 13 W.; 17, 
R. 14 W.; 18, R. 13 W., & 18, R. 14 west, and ran north on 
the east boundary of township 18, range 14 W., southwest- 
ern district Louisiana. 


lst mile north. 


27.00 Leave creek, runs to the left. 

29.00 Small creek runs right. 

40.00 Set }-section post at the head of an arm of Silver Lake, bears 
N. E.; willow 18 in. dia., 8S. 28 W. 16 lks.; willow 12 in. 
dia., N. 19 E. 11 Iks. 
52.00 Toa prong of Silver Lake Co., N. W.; post oak 12 in. dia., 
S. 25 W. 17 lks.; elm 12 in. dia.,S. 89 E. 32 lks.; N. 32 W. 
18 lks. 

63.00 Leave the lake; set post; S. gum 12 in. dia., N. 40 E. 14 lks. ; 
S. gum 20 in. dia., N. 32 W. 18 lIks. 

80.00 Set 1st mile post in the town of Shreveport, whence a post 
oak 20 in. dia., S. 69 E. 98 lks.; hickory 18 in. dia., N. 80 
E. 94 links; post oak 19 in. dia., N.59 W. 65 lks.; post oak 
18 in. dia., S. 57 W. 78 links. 

2nd-rate rolling land. Timber, vak, hick., pine, & gum. 


38 
84c 
11.00 
15.00 
28.00 
35.00 
40.00 
80.00 


18.50 


20.00 
84d 

40.00 
44.50 


79.00 
80.00 


9.50 
40.00 


48.00 


THE VICKSBURG, SHREVEPORT & PACIFIC R. R. CO. VS. 


2nd mile north. 


To a bend of Red River, N. E.; willow 24 in. dia., S. 51 E. 
26 links; ash 18 in. dia., N. 84 W. 30 lks. 

Leave the river, bears N. E.; set post, whence a willow 20 in. 
dia. dia. bears N. 50 E. 11 lks. 

‘To Cross bayou; set post; ash 18 dia., 8S. 67 8 lks.; ash 12 , 
dia., S. 77 W. 15 lks. 

Leave the Cross bayou; set post; cotton-wood 18 in. dia., N. 
55 KE. 24 Iks.; ash 18 in. dia., N. 31 W. 28 links. 

Set 4-section post, whence an ash 10 in dia., 8S. 62 E. 23; ash 
10 in. dia., 8S. 9 W. 17 Iks. 

Set 2nd mile post, whence 9, willow 12 in. dia., N. 81 E. 11 
lks.; willow 12 in. dia., S$. 33 W. 21 lks.; wiilow 12 in. dia., 
S. 37 E. 10 links. 

Deep overflow—from 10 to 15 feet. Timber, oak, hickory, 
ash, gum, ec. 


ord mile north. 


To Red River, leaves N. W. & S. E.; willow 8 in. dia., S. 64 
i. 15 lks.; willow 18 in. dia., S. 12 W. 20 links. 


* * * * * * x 


Field- Notes of Township 18, R. 13 W. 
* * * * * * * 


Commenced at 8S. W. angle of said township and ran east Ist 
mile. 
Improvement to the left. 


Set }-section post, whence a black oak 12 in. dia., S. 50 W. 
28 Iks. : ‘ , 

Field, & leave it at 49.50 chs. 

Field. 

Set Ist mile post, whence hickory 12 in. dia.,S. 51 E. 40 lks. ; 
black oak 12 in. dia., N. 38 E. 51 lks.; black oak 8 in. dia., 
N. 68 W. 26 lks.; black oak 8 in. dia., S. 45 ‘W. 52 lks. 


2nd-rate rolling land. 


2nd mile post east. 


Leave the field. 

Set }-sec. post, whence a hickory 8 in. dia., N. 13 W. 43; 
hickory 20 in. dia., 8. 2° W. 47 lks. 

To cut off Red River, 8. E.; black oak 18 in. dia., N. 60. W. 
4 lks.; black oak 18 in. dia., S. 25 E. 25 lks. 

Rolling land, Ke. 
* 7 


* * * * * 


13.01 
| 24.00 
36.00 
45.50 


S4e 
47.00 


8.37 


8.50 


84f 
21.25 
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Field-Notes of Township 18, R. 13 W., Southwestern District Louisiana. 


* * * * * * * 


Commenced at the Ist mile post on the south boundary of 
T. 18, R. 13 W., and ran north between sections 31 & 32. 

Leave the field. 

Head of lagoon, N. W. 

To Silver Lake; set post, whence a white oak 20 in. dia, N. 
60 E. 27; white oak 20 j in. dia., S. 43 W. 20 Iks. 

Leave the lake; cypress 20 in. dia., S. 68 W.9 lks.; willow 
18 in. dia., N. 55 E. 22 links. 


To Red River; set post, whence a cotton-wood 30 in. dia., 
S. 20 E. 42 lks.; sycamore 12 in. dia., S. 79 W. 52 lks. 
Rolling land, 2nd rate. 


East between sections 30 & 31. 


To Red River, bears S. east; set post, whence an elm 18 in. 
dia., N. 19 W. 33 lks.; cotton-wood 40 in. dia., S. 10 W. 54. 


East between secs. 19 & 30. 
To Red River; set post, willow 18 in. dia., S. 20 E. 10 lks. ; 
willow 18 in. dia., west 10 lks. 


* * * a * * * 
Traverse of Silver Lake in front of sec. 31. 

Commenced at a post at range line, corner to secs. 31 & 36, 
S. 30 E. 10.00; 8. 60 E. 8.00; N. 30 E. 6.00; S. 20 E. 6.00: 
S. 64 E. 6.00; N. 35 E. 8.00. N. 35 W. 11.00; N. 45 E. 5.00; 
N. 87 E. 15.84; S. 75 E. 14.00: S. 567 E. 32.10, to post on 
line between secs. 31 & 32. 


In front of section 32. 


S. 50 E. 6.00 chs. ; south 3.50 to high bluff; at 300 drain at 
the lower puint of Silver Lake; S. 65 W. to corner of 31 & 
32, on southern margin of Silver Lake. 


In front of sec. 31. 


S. 65 W. 8.00; at 3.00 lagoon, 4.00 wide ; N. 84 W. 10.00; S. 
45 W. 15.00 : at 13.00 lagoon, 2.00 wide; N. 20 W. 10.00: 
N. 55 W. 10.00: S. 47 W. 14.00; S. 57 W. 10.00; N. 27 W. 
8.00; N. 593 W.; at 8.00 prong of lake, 10.00 wide; bears 
S. W. at — to traverse post on range corner to secs. 31 & 


36. 
JAS. P. TERRELL. 


THOS. D. GATLIN & 
E. SMITH, 


Chainmen. 
A. W. WARREN. 


JOHN LEE, 
RICHARD DODD, 


Chainmen. 


x * * 


THE VICKSBURG, SHREVEPORT & PACIFIC R. R. CO. VS. 


Field- Notes of Township 18 N., R. 13 & 14 West. , | 


*¥ * * x * * * 


Traverse of Silver Lake in front of sec. 36. 


Commenced at corner on range line N. 34 W., 10.00 N. ; 
North 5.00. 
S. 68 E. 6.00 to corner of 31 & 36 on range tine. ” 


* * * * * * * 


Traverse of the right bank of Red River in front of sec. 30. 


Commenced at a post near the mouth of Cross bayou, right 
bank & corner to sections 25 & 30, on the range line 
tween ranges 13 & 14 W., T. 18 north, S. 35 E. 3.00 chs. to 
mouth of bayou; 8. 9} W. 10.67 to corner of secs. 25 & 30, 
on range line; thence, with range line, 4.00 chs. to a post 
on said lineand corner to 25 & 30; thence, in front of sec. 
30, S. 37° 15’ E. 13.83 to line between sections 30 & 31. 


p 


849 In front of sec. 31. 


S. 55 E. 8.00 chs.; S. 75 E. 38.00; 57} E. 33.80 to line be- 
tween sections 31 & 32. 


In front of sec. 32. 


S. 58 E. 21.00 chs.; S. 53 E. 25.00; at drain south; at 10.00 
chs. ascend high bluff; at 20.00 chs. descend to low bottom ; 
S. 69 E. 9.00 to Sewell’s cut-off; south 11.00 to bluff. 

S. 15.30 E. 6.85 to the corner of secs. 5 & 32, on town. line. 


Traverse of the right bank of Red River. 


Commenced at a post near the mouth Cross bayou, left bank 
& corner to 25 & 30, on the range line, thence up the 
river. 


In front. of sec. 30. 


S. 58 E. 4.00 chs. to mouth of Cross bayou ; N. 12 E. 7.00; N. 
2 EK. 20.00; N. 8} E. 20.50 to traverse post on line between © 
sections 19 & 30. 


in front of section 19. 


N. 15 W. 12.00 chs.; N. 32 W. 6.50; N. 54} W. 240 to post 
on range line, corner to secs. 19 & 24. Commenced at a 
post on range, corner to secs. 13 & 18, thence, in front of 
sec. 18,8. 80 E. 10.00 chs. ; S. 56 E. 10 chs.; S. 343? E. 15.90 
to line between secs. 18 & 19; at 15.00 bayou. 
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| In front of section 19. 


S. 21 E. 8.00 chs.; S. 8 E. 14.00; at 12.00 bayou; south 
25.00 ; S. 30 E. 10.00; S. 32 E. 2.50; east 25.00; N. 79 E. 
13.00; N. 44 E. 3.50; N. 8 W. 5.00; N. 25 W. 5.50; N. 52 

W. 10.00; N. 40 W. 20.00; N.31 W. 13.00; N. 14? W. 8.20 

! to corner of 18 & 19. 


* * * ~ na oe * * 
Endorsed: Filed July 29, 1886. (Sig.) Aleck Boarman, judge. 
84h F. F.B. J. D.S. 


DEPARTMENT OF THE INTERIOR, 
GENERAL LAanp Orricr, March 24, 1882. 


I, N. C. McFarland, Commissioner of the General Land Office, do 
hereby certify that the annexed list of lands, re-approved for the 
} North Louisiana and Texas, formerly the Vicksburg, Shreveport and 
} Texas, railroad, is a true and literal exemplification of the list of 

lands within the six-mile limits re-approved for said railroad by the 
acting Secretary of the Interior January 10, 1874, and of the whole 
} of said list. 
In testimony whereof I have hereunto subscribed my name and 
, caused the seal of this office to be affixed, at the city of 
[seaL.j Washington, on the day and year above written. 


N. C. McFARLAND, 
Commissioner of General Land Office. 


84i “North Louisiana and Texas,” formerly “ Vicksburg, Shreve- 
port and Texas, railroad.” 


List of lands in the district of landssubject to sale at Natchitoches, 
within the six-mile limits, granted to the State of Louisiana by the 
act of Congress approved the 3d of June, 1856, entitled “An act 
making a grant of lands to the State of Louisiana to aid in the con- 
struction of railroads in said State,” being the vacant and unappro- 

riated lands in the alternate sections, designated by odd numbers, 
or six sections in width on each side of the railroad, “ from the 
Texas line, in the State of Louisiana, west of the town of Greenwood, 
via Greenwood, Shreveport and Monroe, to a point on the Mississippi 
river opposite Vicksburg,” and being that portion of the original 
list of lands on file, approved by the Secretary of the Interior on the 
7th of October, 1859, situated opposite that part of said road which 
was completed within the limitation of ten years allowed by the 
granting act of 3d of June, 1856, and which therefore have not re- 
verted to the Government: 
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84) (4-298. ) 
North of Base Line and West of Principal Meridian. 


North Louisiana and Texas 6 mile-limits railroad list, Natchitoches 
district. 


Parts of section. 


| Township. 


- Section. 


i 


=} 
A 


a ) 
ce ed 


‘N. W. 4, E. fr'l} 8. W. i-- 
-W.4N.W.4,8.5N 


22% 


EP eE 4S. W.}- 
‘Byes E. 48. Ww. 


E. -——<— -——— 


Zhe po Kini 


N V.} Quin conn adeeceteeheemmentimuvad 


All of i PPE cencihtnvicas-nivneniiiesanial 


84l (Within the six-mile limits.) 


GENERAL LAND OFFrice, January 8, 1874. 

I, Willis Drummond, Commissioner of the General Land Office, 
do hereby certify that the foregoing, on pages one to two, inclusive, 
is a true and correct list of the tracts of land within the six-mile 
limits granted to the State of Louisiana by the act of Congress a 
proved 3rd of June, 1856, entitled “An act making a grant of lands 
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, to the State of Louisiana to aid in the construction of railroads in 
| said State” within the district of lands subject to sale at Natchi- 
| toches, Louisiana, being the vacant, unappropriated, and unreverted 
| lands in the alternate sections, designated by odd numbers, for six 
' sections in width on each side of the railroad,” from the Texas line, 


in the State of Louisiana, west of the town- of Greenwood, Shreve- 
= and Monroe, to a point on the Mississippi river opposite Vicks- 
urgh,” and known as the “ North Louisiana and Texas railroad,” 
successors to the “ Vicksburg, Shreveport and Texas railroad,” within 
the State of Louisiana, and they are now submitted for the re-ap- 
proval of the Secretary of the Interior in accordance with the re- 
quirements of said act of June 3d, 1856, and as authorized by the 
acting Secretary of the Interior’s letter of Dec. 30th, 1873, subject to 
all its conditions and to any valid interfering rights which 
84m may exist to any of the tracts embraced in the foregoing list. 
In testimony whereof I have hereunto subscribed my name 
[1 8.] and caused the seal of the General Land Office to be affixed, 
"4 at the city of Washington, on the day and year first herein- 
above written. 
(Sig.) WILLIS DRUMMOND, 
Commissioner. 


DEPARTMENT OF THE INTERIOR, 
WasninatTon City, D. G., January 10th, 1874. 


Approved, subject to the conditions and rights above mentioned. 
(Sig.) . R. COWEN, 
Acting Secretary. 


Endorsed: Filed July 29, 1886. (Sig.) Aleck Boarman, judge. 


85 Summons. 
Tue UNITED STATEs OF AMERICA: 


Circuit Court of the United States, Fifth Judicial Circuit, Holding 
Sessions in and for the Western District of Louisiana. 


The President of [eagle here] the United States to the marshal of 
the district of Louisiana to execute and return. 


To Thomas Philips, E. M. Smith, Ed. Jacobs, & Geo. A. Turner: 


You are hereby commanded to be and appear before a circuit 
court of the United States in and for the fifth circuit and district of 
Louisiana, to be holden at the city of Shreveport on the 29th da 
of July, 1886, at 9 o’clock a. m., then and there to testify the truth 
according to your knowledge in the matter of R. N. Smith vs. Geo. 
A. Turner; and herein fail not under penalty of two hundred and 
fifty dollars. 

Witness the Honorable Morrison R. Waite, Chief Justice of 
86 the Supreme Court of the United States, at the city of Shreve- 
rt, this 29th day of July, in the year of our Lord 1886, and 
of the Independence of the United States the 111th. 
[Seal U. S. Circuit Court for the Western Dist. of La.] 


E. J. NOLAN, D’y Clerk. 
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Marshal’s Return. 


Received in office July 29th, ’86, and on the same day, month, 
and year I made personal service on E. M. Smith and domicile serv- 
ice on Thomas Philips by handing a copy of within to his wife; also 
a domicile — on Ed. Jacobs by handing a copy of within to his 


wife; personal service on Geo. A. Turner. 
(Sig.) GEO. G. WEAKS, D’y Mar. 


Filed July 29th, 1886. 
E. J. NOLAN, D’y Clerk. 


Attachment for W. R. Devoe, Witness. 


The President of the United States to the marshal of the district of 

Louisiana or his lawful deputy, Greeting: 

You are hereby commanded to attach and hold in your 

87 custody the body of W. R. Devoe, so that he be and appear at 

a circuit court of the United States for the district of Louis- 

jana, holden in the city of Shreveport on 29th day of July, 1886, and 

to show cause (if any he has or can) why he should not be fined 

according to law for non-attendance as witness in said court on this 
29th day of July, 1886. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this 29th day of July, A. D. 
1886, and 111th year of the Independence of the United States. 

E. J. NOLAN, D’y Clerk. 


Marshal’s Return. 


Ree’d in office July 29th, 1886, and on the same day, month, and 
year I attached the body of the within & produced the same in open 


court. 
(Sig.) JNO. S. KERLEY, Dep’ty. 


Filed July 29th, ’86. ; 
E. J. NOLAN, D’y CT. 


88 Documents Filed in Evidence. 


Certificate No. 1. 


LOUISIANA LAND OFFICE, 
Baton RovucGe, May 14th, 1853. 


It is hereby certified that in pursuance of law Wm. W. Smith, of 
the parish of Caddo, in the State of Louisiana, on this day pur- 
chased of the register of this office the following-described land, 
to wit: The shallow lake known as Silver Lake, in the parish of 
Caddo, in township No. 18, of range- No. thirteen & fourteen, being 


in the northwestern land district of Louisiana and containing one 


ee * 
~~ 
— 
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hundred and eighty -six & 775 acres, at the rate of one ;4),; dollars 
per acre, amounting to two hundred and thirty-three ” dollars, 
for which the said Wm. W. Smith has made payment in full as re- 
quired by law. 

(Signed) W. H. CRENSHAW, Register. 


- Strate Lanp OFFICE, 
Baton Rovae, La., June 18, 1856. 


The above certificate is a true copy of the original on file in this 
office, by virtue of which patent No. 1383 was issued February 24th, 
1855, as per record of this office. 
[ SEAL. ] In testimony whereof, &c. 
(Sig.) B. HARALSON, Register. 


89 (Endorsed :) Copy of certificate of — Filed in evidence 
& marked No. “2.” (Sig.) E. H. Pennall, dep’ty cl’k. Filed 
July 29, 1886. (Sig.) Aleck og judge. 


(Here follows plat marked p. 88a.) 


State Patent. 
[ Eagle, shield, & arrows. | 


No. 1383. 


THe Unitep States OF AMERICA, 
State of [Seal of ] Louisiana: 


Whereas Wm. W. Smith, of the parish of Caddo, in the State of 
Louisiana, has exhibited and deposited in the State land office a cer- 
tificate from the register of said office, issued May 14th, 1853, from 
which it appears that the said Wm. W. Smith has purchased with 
warrant No. 1 a certain shallow lake known as Silver Lake and situ- 

ated in the parish of Caddo, in township No. eighteen north, 
90 of range- Nos. thirteen & fourteen west, containing one hun- 

dred & eighty-six v5 acres according to the official plat of 
the survey of the said lands returned to the State land office by the 
surveyor of the United States for the State of Louisiana; which said 
tract has been purchased and paid for at $1.25 per acre, and is in 
the northwestern land district of Louisiana: 

Now, know ye that the State of Louisiana, in consideration of the 
Gane and in conformity with law, have given and granted, and 

y these presents do give and grant, unto the said William W. Smith 
and to his heirs or assigns the suid tract above described ; to have 
and to hold the same, together with all the rights, privileges, imi- 
munities, and rao of whatever nature thereunto belong- 
ing to the said William W. Smith. 

n testimony whereof I, P. O. Hebert, Governor of the State of 
Louisiana, have caused these letters to be made patent and the seal 
of the land office of the State to be thereunto affixed. 
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Given under my hand, at the city of Baton Rouge, this twenty- 


fourth day of February, in the year of our Lord one thousand eight 
hundred and fifty-five, and of the Independence of the United 
91 States the seventy-ninth. 
By the Governor: 
(Sig.) P. O. HEBERT. 
(Sig.) L. SIGUR, 
Register of the Land Office. 


Record of Patents, vol. 2nd, page 88. 


Endorsed : Filed in evidence, “ mark- (A).” (Sig.) N. E. Wright, 
clerk. Patent filed in evidence Nov. 22, 1860, and marked No. 
“10.” (Sig.) E. H. Pennall, deputy cl’k. Filed May 31,’56. (Sig.) 
Thos. H. Pitts, dep. cl’k. Filed July 29th, 1886. (Sig.) Aleck Boar- 
man, judge. 


92 Certified Copy of Field-Notes. 


At a white oak 20 in. dia., S. 19 E. 46 lks.; white oak 18 in. dia., 
N. 19 W. 28 lks. 

At a white oak 24 in. dia., S. 45 W. 68 lks.; ash 15 in. dia., N. 42 
I. 93 lks. 

B. Black oak 18 in. dia., N. 84 E. 55 lks.; hickory 12 in. dia., 8. 
51 E. 46 lks. 

Hickory oak 20 in. dia., S. 86 W. 58 Iks.; red oak 18 in. dia., N. 
32 W. 81 lks. 

A. Willow 18 in. dia.,S. 28 W.16 lks.; willow 12 in. dia., N. 19 E. 
11 lks. 

B. Post oak 12 in. dia., S. 25 W.17 lks; elm 12 in. dia., 8S. 89 
E. 32 lks. 


C. Sweet gum 12 in. dia., N. 40 E. 14 lks; sweet gum 20 in. dia., 


N. 32 W. 18 lks. 
Traverse of Silver Lake. 


From the point C traversed Silver Lake, viz: S. 30 E., 10.00; 8. 
60 E., 8.00; N. 30 E., 6.00; S. 20 E., 6.00; S. 64 E., 6.00; N. 35 
E., 8.00; N. 35 W., 11.00; N. 45 E.,.5.00: N. 87 E., 15.84, to Lark- 
ing Edwards’ corner; thence 8. 75 E., 14.00; 8. 56? E., 32.10, to post 
on line between sections 31 & 32; thence in front of section 32 S. 
50 E., 6.00; south, 3.50, to High Bluff; S. 65, W. 5.10, to corner of 
31 & 32, on southern margin of Silver Lake. 

Traverse of Silver Lake in front of sect. 31.—S. 65 W., 8.00; N. 
84 W., 10.00; S. 45 W., 15.00; N. 20 W., 10.00; N. 55 W., 10.00; S. 
47 W., 14; N. 57 W., 10; N. 27 W., 8.00; N. 593 W., 21.25, to trav- 
erse post on range, corner to sections 31 & 36; thence with the 
traverse of Edwards’ claim N. 34 W., 10.00; north, 5.00; S. 6 E., 
6.00, to place of beginning. 


LAND Orrick, La., June 10th, 1853. 
I, W. H. Crenshaw, register of the land office of La., do hereby 
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certify the above to be a true copy of the field-notes, as certified by 
the surveyor general of La., on file in this office. 


(Sig.) W. H. CRENSHAW, Register. 


93 SraTE Lanp Orrice, Baton Rouge, La., May 14th, 1856. 


I hereby certify the foregoing field-notes and accompanying 
sketches to be true copies of the originals on file in this office, 
which have been approved by the surveyor general of Louisiana. 

In testimony whereof I have hereunto affixed the seal of 
my office the day above written. 
(Sig.) B. HARALSON, Register. 


[SEAL. ] 


(Here follows plat marked p. 92a.) 


Endorsed: Plat. T. 18, R. 13, & T. 18, R. 14. Shreveport & 
Silver Lake. (Sig.) Leonard. Filed July 29th, ’86. E. J. Nolan, 
d’y clerk. 


94 STATE OF LOUISIANA 


v8. No. 5135. 
W. W. Smiru. 


(Index omitted in printing. See general index.) 
Transcript from State Court of Louisiana. 


95 Petition. 


To the judge of the 18th judicial district of the State of Louisiana, 
parish of Caddo: 
The petition of the State of Louisiana, herein represented by the 
undersigned, district attorney, specially empowered by R. C. Wick- 


liffe, Governor, to institute this suit, with respect represents that the 


Legislature of the said State of Louisiana passed a law, which was 
approved by P. O. Hebert, Governor, on the 30th day of April, A. D. 
1853, entitled “An act authorizing the register of the land office to 
sell certain shallow lakes in the State of Louisiana,” which said act 
was promulgated by publication in the official State paper on the 
23rd day of June, A. D. 1853, and that said act provided that the 
register of the land office at Baton Rouge be authorized to sell all 
the shallow lakes in this State the area of which has been ascertained 
by surveys and which are susceptible of being reclaimed, wholly or 
in part, by draining or leveeing: Provided, That this act shall not 
apply to any swamp lakes in this State, provided said sale shall not 
be made until the lands have become the property of the State and 
been legally surveyed and the surveys been recognized by the 
State. 
96 Petitioner represents that on the 14th day — May, A. D. 1853, 
William H. Crenshaw, register of the land office at Baton 
Rouge, pretending to act under said law, sold to William W. Smith, 
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of the parish of Caddo, who pretended, by his agent, Jno. S. Gooch, 
to purchase under said law, the following-described lands, lying and 
being situated in the parish of Caddo and adjoining the town of 
Shreveport, said lands at the time of said sales being shallow lakes, 
viz: Cross Lake, section 25, township 18, range 14, containing 21.18 
acres, at one dollar and twenty-five cents per acre, for which for 
which a certificate of purchase and entry was delivered to said Smith, 
who is now in full possession of the same; also Silver Lake, section 
—, township 18, ranges 13 & 14, containing 186.57 acres, at one dol- 
lar and twenty-five cents per acre, for which a certificate of entry 
was issued to said Smith by L. J. Segur, register; but petitioner 
avers that the sale or entry of Silver Lake had been cancelled by 
W. H. Crenshaw, register, as appeared upon the records of the office, 
on the 10th day of June, 1853, and of this act said Smith had due 
notice. 
Now, your petitioner alleges that said recited act of sale, entry, 
and patent are null; that they were done without authority 
97 of law, and should be declared null & void by judgment of 
this court— | 
1st. Because the law under which said entries were made had 
not been promulgated at the date of said entries. 
2nd. Because said lakes had not at the time of said entries been 
legally surveyed nor had the surveys been recognized by the State, 
nor have they yet been. 
3rd. Because the “ patent” to “ Silver Lake” was issued by L. J. 
Segur, register, in error of the fact that the law was not promul- 
gated at the time of the entry, and also in error of the other fact 
that the said entry had been cancelled before the law had been pro- 
mulgated ; otherwise he would not have issued said “ patent.” Pe- 
titioner alleges the further ground why said sale and entries should 
be cancelled; the fact that had said sales not been made before the 
promulgation of said law the same could have been sold for more 
— one dollar and a quarter per acre, to wit, for the sum of fifteen 
hundred dollars, and that should said sale, patent, and entries be 
now set aside they could be sold for twenty-five dollars per acre or 
more. Petitioner further alleges that he has made a legal 
98 tender to said Smith of the sum and interest he paid for said 
lands, to wit, the sum of three hundred and‘ thirty dollars, 
and demanded a surrender of said patent and certificate of entr 
that the same may be cancelled, which the said Smith has refused. 


Prayer. 


The premises considered, your petitioner prays that the said Wil- 
liam W. Smith be cited to appear and answer hereto, and that judg- 
ment be rendered against him declaring the said certificate of entry 
and the said “patent” held by him to the said Cross and Silver 
Lakes lands null and void; and, further, that he be ordered to re- 
turn them to the authorities of the State that they may be can- 
celled. Petitioner prays for all other orders, for costs, and for 
general relief. 

(Sig.) HINTON SMITH, 
Dist. At’y 18th District. 
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Endorsed: No. 5135. State of Louisiana vs. W. W. Smith. Pe- 
tition. Filed Dec’r 3d, 1857. (Sig.) A. H. Leonard. Recorded 
Dec’r Ist, 1860,in Book “ J,” pages 430 to 432. (Sig.) R. J. Wright, 
deputy clerk. 


Citation to W. W. Smith. 


In the District Court for the ee Judicial District, Parish of 
addo. 


STATE OF LOUISIANA 
v8. 
W. W. SMITH. 


99 State of Louisiana to W. W. Smith, of the parish of Caddo: 


You are hereby cited to appear in the office of the clerk of said 
court, in the town of Shreveport, in the parish aforesaid, and com- 
ly with the deinand contained in the petition, of which a copy is 
+ fine annexed, or file your answer thereto, in writing, after the 
service hereof, with one additional day for every ten miles between 
your residence and the office of said clerk. 

Witness the Honorable David Creswell, judge of the said court, 
this 8rd day of Dec’r, one thousand eight hundred and fifty-seven. 
(Sig.) _ N. E. WRIGHT, 

Dept. Clerk. 


No. 5135. 


Attest : 
(Sig.) N. E. WRIGHT, Dept. CVk. 


Endorsed: No. 5135. State of Louisiana vs. W. W.Smith. Cita- 
tion. Filed Dec’r 8th, 1857. (Sig.) N. E. Wright, dep’ty cl’k. 


To the judge of the 18th judicial district of the State of Louisiana, 
parish of Caddo: 

100 The undersigned represents that some time since he filed a 

suit in the name of the State of Louisiana vs. Wm. W. Smith, 
No. 5135 of the docket, and that for the pur of prosecutin 
said suit he obtained a commission to C. M. Bradford, a justice at 
the peace, New Orleans, ordering him to take the answers of L. J. 
Segur to certain interrogatories to him propounded, which said in- 
terrogatories to him propounded which said interrogatories and crossed 
by the counsel of said W. W. Smith, and the whole made returnable 
to the December term, 1857, of your court; that said commission 
has not been returned, but that the same has been lost or mislaid, 
as will appear by letter of said C. M. Bradford, hereto annexed. 

Wherefore, inasmuch as the return day of said commission has 

passed, and the same having, moreover, been lost or mislaid, a sec- 
ond commission is solicited, that the testimony of said L. J. Sigur 
may be had by the approaching term of court. 

(Sig.) HINTON SMITH, 

Dist. Att'y 18th Dist. 


7—276 
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Let due notice issue to W. W. Smith of the filing of this petition 
and interrogatories and, after the legal delays, let a commis- 
101 sion issue as prayed for. 


Done and signed in office this 10th of Feb’y, 1858. 
(Sig.) N. E. WRIGHT, Clerk. 


Endorsed: 3135. State of Louisiana vs. W. W. Smith. Petition 


and order for commission to take depositions. Filed Feb’y 10th, 
1858. (Sig.) N. E. Wright, clerk. 


Exception. 
In the District Court of Caddo. 
THe State oF LOvISIANA 
No. 3135 


vs. 
WILLIAM W. SMITH. 


And now comes the defendant and excepts to the petition and the 
demand contained therein on the following grounds, to wit: 

First. Because the constitution of the State does not authorize the 
Governor to cause suits to be instituted against citizens whenever in 
his opinion such suits will be beneficial to the State. 

Secondly. Because the Legislature has conferred on the Governor 
no such power or authority. 

Thirdly. Because Hinton, as district attorney, is without Legisla- 
tive authority to institute and maintain this action; «& 

Fourthly. Because suits of the character of this one cannot 
102 _—be instituted by officers of the State without express Legis- 
lative sanction. 

Wherefore defendant prays that this suit be dismissed with costs, 
and for general relief. 

(Sig.) HODGE, LANDRUM & LAND, 
Alt’ys for Deft. 


Endorsed: 5135. State of La. vs. W. W. Smith. Exception. 
Filed March 30th, 1858. (Sig.) F. A. Leonard, dep. cl’k. 


Judgment of Dismissal. 


18th District Court, Parish of Caddo, State of Louisiana. 
STATE OF ORS 


vs. 
W. W. Sirsa. 


In this case, by reason of the law and evidence being in favor of 
defendant, it is ordered, adjudged, and decreed that the exception 
be sustained and suit dismissed at plaintiff’s costs. 

Thus done and signed in open court this 1st May, 1858. 

(Sig.) D. CRESWELL, 
Judge 18th Dist. 
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Motion for Appeal. 


STATE OF LOUISIANA 
v8. , to. 5135. 
Wma. W. SmirH. - 


The plaintiff, by counsel, represents that the judgment dis- 
103 missing this action on exceptions and motions of defendant 
is contrary to law and will effect injuriously its rights unless 

the same be reversed. 

Wherefore plaintiff prays to be allowed an appeal, returnable to 
the’supreme court of the State of Louisiana, to be holden at Monroe 
on the second Monday of July next, and that all legal notices and 
orders be made in this behalf. 

(Sig.) HINTON SMITH, 
Dist. Att’y 18th Jud'l Dist. 


Let an appeal be granted, returnable to the supreme court, to be 
held at Monroe un the second Monday of July next. 


' Endorsed: 5135. The State of Louisiana vs. W. W. Smith. Ap- 
peal. Filed April 29th, 1858. (Sig.) J. A. Kennedy, D. C. 


Appeal Bond. 


Know all men by these presents that we, the State of Louisiana, 
represented by Hinton Smith, dist. att’y for 18th judicial district, as 
principal, and Roland Jones, as surety, are held and firmly bound 

unto W. W. Smith, his heirs and assigns, in the sum of one 
104 hundred and fifty dollars; for the payment of which we bind 
ourselves firmly and in solido. 

Dated this 10th day of June, A. D. 1858. 

The condition of the above obligation is such that whereas a cer- 
tain judgment was rendered at the March term, 1858, of the district 
court in and for Caddo parish, entitled The State of Louisiana vs. 
W.W. Smith, No. 5135 on the docket of said court, from which judg- 
ment the plaintiff herein, represented by Hinton Smith, dist. attor- 
ney as aforesaid, has taken a devolutive appeal : 

Now, if the said plaintiff shall prosecute said appeal and pay all 
such costs as the said defendant, W. W. Smith, shall sustain in case 
said judgment shall be affirmed, then the above bond to be null 
and void ; otherwise to remain in full force and virtue. 


(Sig.) HINTON SMITH, 
Dist. Att'y 18th Jud’ Dist. 
(Sig.) ROLAND JONES. 


‘ Endorsed: 5135. State vs. W. W. Smith. Appeal bond. Filed 
June 10th, 1858. (Sig.) R. J. Wright, dep’ty clerk. 
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105 Petition of Revival. 
District Court, Parish of Caddo, State of Louisiana. 
STATE OF LOUISIANA 


v8. ; No. 5135. 
Wm. W. Smira. 

‘The undersigned, district attorney for the 18th judicial district, 
with respect represents that since the institution of the above-enti- 
tled cause the defendant, W. W. Smith, is deceased, and that Jno. 
W. Smith has been, by order of this court, appointed the adminis- 
trator of his succession. 

Wherefore petitioner, adopting all the allegations and demands of 
the original petition, prays that the said John W. Smith be cited to 
defend this action, and further asks for service upon all other legal 
representatives, for costs, and general relief. 

(Sig.) ‘HINTON SMITH, 
Dist. Att’y 18th Dist., for the State of Louisiana. 


Service accepted. Citation and time waived. 
(Sig.) : L. M. NUTT, 
Att’y for Adm’r. 


Endorsed : No. 5135. State of Louisiana vs. W.W. Smith. Peti- 
tion of revival. Filed Febr’y 14th, A. D. 1859. (Sig.) E. H. Pen- 
nall, dep’ty clerk. 


106 Answer. 


STATE OF LOUISIANA 
vs. No. 5135. 
W. W. SnIra. 


And now comes John W. Smith, administrator of the succession 
of W. W. Smith, deceased, and for answer denies all the allegations 
in plaintiff’s petition and herein admitted. 

He says he is the owner of all the right, title, and interest of Lou- 
isiana to the land claimed by virtue of a patent hereto annexed and 
made part hereof; that he purchased said land from the State of 
Louisiana according to law, and is owner of all the right and title 
thereof. 

He prays that this suit be dismissed at plaintiffs costs and for 
trial by jury. | 

(Sig.) LANDRUM, For D’7't. 


Endorsed: No. 5135. State of La. us. W. W. Smith. Answer. 
Filed April 29th, 1859. E. H. Pennall, dep’ty cl’k. 


co) 
; 
; 
‘f 
é 
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Bill of Exceptions. 
In District Court, Parish of Caddo. 


STATE OF LOUISIANA 
v8 No. 5135. 


Ws. W. Smits. 


Be it remembered that, the above case being fixed for trial 

107 _—‘ this day (Friday, April 29th), and after it was called for trial 

and the plaintiff announced himself [itself] ready, the de- 

fendant, by his counsel, filed his answer, in which he prayed for a 
trial by jury. 

The a nen, by its counsel, moved the court to strike out the 
prayer for jury as coming too late, and stated as facts, which were 
assented to — the court, that this case had been fixed for trial, on the 
week before last, for last week, when the jury had not been dis- 
charged, and, being reached, it was again, last week, before the jury 
were discharged, fixed for trial on this day (Friday, April 29); that 
under these circumstances the prayer for jury ought not to be al- 
lowed after the jury were discharged for the term, thereby necessi- 
tating the continuance of the case; but the court overruled the 
motion to strike out and allowed a jury ; to which ruling of the court 
the plaintiff, by its counsel, excepts and tenders this bill, which it 
prays may be signed and made a oe of the record, which is accord- 
ingly done, in open court, this 29th day of a 1859. 

(Sig.) . CRESWELL, 
Judge, 18th Dist. 


Endorsed: State of La. vs. W. W. Smith. Bill of excep- 
108 tions tendered by plaintiff. Filed April 29th, 1859. (Sig.) 
E. H. Pennall, dep’ty clerk. 


Amended Answer. 
STaTE oF LA. 


v8. t No, 5135. 
W. W. Smit. 


The defendant, adopting ail the allegations of his original answer, 
with leave of the court, amends his said answer by praying for trial 
by jury. 

(Sig.) GEO. WILLIAMSON, 
” HODGE & AUSTIN, Attys. 


Endorsed: 5135. State of La. vs. W. W. Smith. Amended an- 
swer. Filed Nov. 28th, 1859. (Sig.) E. H. Pennall dep’ty clerk. 
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Evidence. 


v8. 


W. W. Sirus. 


Plaintiff’s evidence. 


Copy of acts of Louisiana relative to sale of shallow lakes, of date 
1853, filed in evidence and marked “ A,” with the certificate of pro- 


mulgation annexed thereto. 
Certificate of entry and cancellation of entry filed in evidence and 


marked “C.” 
109 HInTon SMITH, sworn, says that before the institution of 


Tue STATE OF mea 


this suit he made a tender to W. W. Smith of $330.00 in. 


gold, current coin of the United States, as the district att’y, acting in 
behalf of the State of Louisiana, and de.nanded of W. W. Smith a 
surrender of the patent and certificate of entries of the lands in con- 
troversey. This tender and demand was made in the presence of L. 
D. Marks and James S. Flournoy. 


Cross-examined, says that Judge Jones furnished witness with the 
money he tendered to W. W. Smith. The money was — to witness 
as an officer of the State. He was then acting as the district att’y 
for the 18th district court of Louisiana. Witness does not know 
whose money it was that he tendered to W. W. Smith. Judge Jones 
handed witness the money, and as soon as the tender was made wit- 
ness returned the money to Judge Jones. Witness did not have the 
money more than an hour. Witness is not apprised of any appro- 
priation of money by the State to refund this money to def’t. No 
officer of the State ever gave witness any money to tender to de- 


fendant. 


Re-examined by plaintiff: | 


Witness states that Judge Jones was assistant counsel with wit- 

ness in the preparation and management of this suit until he 

110 wenton the bench. Witness knows of no law authorizing 

the employment of assistant counsel in the case. Witness 

was authorized by letter from the Governor of this State to bring 
this suit. The letter was handed to witness by Judge Jones. 


Depositions of W. L. Crenshaw and Bertrand Harralson filed in 


evidence and marked “ D.” | 
Testimony of Mathew Watson, as admitted by counsel, filed in 


evidence and marked “ E.” | 
It is admitted that M. Watson was sheriff of Caddo parish at the 
time he served the notice alluded to in his evidence. 


Tuos. P. HoTcHKIss, sworn, says: 


When he first knew Silver Lake, in 1837, the lake was a body of 
clear water. The water passed into Silver Lake from Red River, at 
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a low place at the head of the lake, in very high water and passed 
out at the lower end of the lake, rendering a part of the lake muddy 
from the mixing of the Red River water. 
Witness thinks that Silver Lake rose from two to three feet at 
times from water running from the hills. There was places 
111 in the lake wher clear that were from fifteen to eighteen feet 
deep when he first knew it, where witness often fished. 
During low stages of the river the water in the lake was higher than 
the river. The lake did not run into the river except when the 
river was very high. The lake was supposed to have been formed 
from springs and rainwater. ‘There were several springs, the 
branches from which run into the lake. When the river bank broke 
into the lake the deposit from the river commenced filling up the 
lake. In 1838, when the lands in Caddo parish were surveyed, the 
lake would not become dry from evaporation. Witness thinks the 
river broke through into the lake in the winter of 1843 or 1844. 
Witness thinks that when the river broke through into the lake the 
filling up of the lake by deposit was pretty rapid. The corporation of 
Shreveport had a ditch cut from Silver Lake into Red River for the 
purpose of draining the lake to prevent sickness. The number of 
fish dying from the lake becoming shallow was feared would pro- 
duce sickness, and therefore the ditch was cut for the purpose of 
draining. In 1838 witness considered Silver Lake a permanent 
body of water. A ditch was cut from the lake to a steam 
112  =saw-mill — carry water to furnish the mill, and the mill was 
furnished with water the year round from the lake. It was 
witness’ impression that the water was supplied the mill the year 
round. The lake on the hill side in 1838 was very deep, but on the 
side next to the river the bank sloped off and was not so deep. In 
1838 the lake was so deep that it could not have been waided by 
persons to make a survey of it. Silver Lake never dried up until 
the ditch was cut by the corporation of Shreveport. The lake had 
fish in it in 1851—perch, trout, cat, and other kinds of fish. 
Perch and trout prefer clear water. 


Cross-examined : 


Since he has known the lake it was always lower in summer than 
in winter and spring. Red River, when very high, always ran into 
Silver Lake since witness knew it. At no time since witness knew 
the lake has the bottom of the lake been dry at low water except a 
portion of the upper.end. Witness does not think that Silver Lake 
could have been reclaimed by leveeing and ditching when he first 
knew it; thinks the water was too deep. The lake could not have 

been drained by cutting a ditch into the river, but supposes 
113 __—that if a levee was built down the river and a draining ma- 

chine was fixed that the lake might have been drained. Wit- 
ness has fished in Silver Lake since 1851, but the fishing was not so 
good as previously. The lake had filled up very much from deposit. 
Silver Lake might have been drained by artificial means in Septem- 
ber, 1850, but it would have kept a machine throwing out water all 
the time. A common ditch would keep the lake drained at this 
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time. Witness thinks that in 1851 or ’52 the bottom of the lake 
was so much filled up that the greater portion of the lake was higher 
than the water in Red River at low water. Witness thinks that a 
great portion of the deposit in Silver Lake was made from the over- 
flow of 1849. The filling up of the lake was from natural causes, 
such as the breaking in of Red River. The lake was entirely — in 
the summer since the cutting of the ditch, except, perhaps, the sum- 
mer — 1857. When Red River is up it overflows Silver Lake now 
as much as it did in 1850 or 1851. 


Re-examined in chief: 


Sam’L WELLS, sworn, says : 


The ditch made in Silver Lake by the corporation was in 

114 1855. Witness’ knowledge of the lake commenced in 1853. 

He never knew the lake to diy before the cutting of the ditch 

in 1855. In 1854 some fish died in the lake, but the lake never 
dried up. In 1855 the fish died abundantly. 


Cross-examined: 


Says in 1854 a considerable portion of the upper part of the lake 
was dry; does not know about the lower part. 


Tuomas M. GILL, sworn, says: 


Has known Silver Lake since 1847. The lake was never dry from 
1847 until the ditch was cut. The lake was supplied with water 
from springs when Red River was low. 


Gro. WILLIAMSON, sworn, says: 


ITe procured the testimony of S.J. Segure in case of W. W. Smith 
vs. Roland Jones, and caused two or three commissions to issue for 
the purpose of taking his testimony in this case, and failed to get 
his evidence taken by reason of his changing his residence, and also 
on account of his death. 


Defendant's Evidence. 


Patent from the State of Louisiana to W. W. Smith, filed in 
115 evidence and marked “ No. 1,” with leave to substitute copy. 
Certified copy of certificate from land office at Baton Rouge, 
filed in evidence and marked “ No. 2.” 
Certified map of Silver Lake and certificates and notes, filed in 
evidence and marked “ No. 3.” 


No. 284. 


An act authorizing the register of the land office to sell certain shal- 
low lakes in the State of Louisiana. 


Be it enacted by the senate and house of representatives of the 
State of Louisiana in General Assembly convened, That the register 
of the land office at Baton Rouge be, and he is hereby, authorized to 
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sel! the shallow lakes in this State the area of which has been as- 
certained by survey and which are susceptible of being reclaimed, 
wholly or in part, by draining and leveling: Provided, That this act 
shall not fret to any navigable lakes in this State, provided said 
sale shall not be made until the lands have become the prop- 
erty of the State and been legally surveyed and the surveys recog- 
nized by the State. . 


(Signed) E. WARREN MOISE, 
116 Speaker of the House of Representatives. 
(Signed) W. W. FARMER, 


Lieutenant Governor & President of the Senate. 


Approved April 30th, 1853. ; 
(Signed) P. O. HEBERT, 
Governor of the State of Louisiana. 


OFFICE OF THE SECRETARY OF STATE. 


I hereby certify the foregoing to be a true copy of the original act 
on file in my office. 

Given under my hand and seal of the State, at Baton Rouge, this 
tenth day of June, A. D. eighteen hundred and fifty-three, and of 
the - cc of the United States of America the seventy- 
seventh. : 

(Sig. ANDREW 8. HERRON, 
[SEAL. Secretary of State. 


OFFICE OF THE SECRETARY OF STATE. 


I hereby — that the act approved April 30th, A. D. 1853, entitled 
“An act to authorize the register of the land office to sell certain 
shallow lakes in the State of Louisiana,” was promulgated in the 
official State paper on the 23rd day of June, A. D. 1853. 

Given under my hand and the seal of the State, at Baton Rouge, 
this 13th day of May, A. D. 1856. 

(Sig.) A. DUPLANTIER, 
Ass’t Secretary of State. 


117 Endorsed : Filed in evidence and marked “A.” (Sig.) M. 
E. Wright, clerk. 


LovIstIANA LAND OFFICE, 
Baton Rouges, May 14th, 1853. 


Certificate No. 1. 


It is hereby certified that, in pursuance of law, Wm. W. Smith, 
of the parish of Caddo, in the State of Louisiana, on this day pur- 
chased of the register of this office the following-described land, to 
wit : The shallow lake known as Silver Lake, in the parish of Caddo, 
in township No. eighteen, of ranges thirteen and fourteen, being in 
the northwestern land district of Louisiana and containing one 
hundred and eighty-six & 7,5 acres, at the rate of one and 73, dol- 
lars per acre, amounting to two hundred and thirty-three 3), dol- 
8—276 


eee ae ns ti 8 


58 THE VICKSBURG, SHREVEPORT & PACIFIC R. R. CO. VS. 


lars, for which the said Wm. W. Smith has made payment in full, 
as required by law. 


(Signed) W. H. CRENSHAW, Register. 


STtaTE LAND OFFICE, 
Baton Rovae, La., June 18th, 1856. 


The above certificate is a true copy of the original on file 
118 in this office, by virtue of which patent No. 1383 was issued 
February 24th, 1855, as per record of this office. 


In testimony whereof, etc. 
[SEAL. ] (Sig.) B. HARALSON, Register. 


(NotE.—The certificate of cancellation filed in evidence has been 
lost or mislaid, as it is not to be found in the record of this suit at 
this time, and is therefore omitted ) 


Endorsed: Filed in evidence and marked “B.” (Sig.) N. E. 
Wright, clerk. 


May 14ru, 1853. 
Purchaser, Wim. W. Smith. 


Subdivision, Cross Lake. 


Section 25, township 18, range 14; quantity, 21.18; price per acre, 
$1.25; $26.47. 


Order No. 2. 


STaTE LAND OFFICE, 
Baton Rouce, May 22nd, 1856. 


I hereby certify the above and foregoing to be a true and correct 
transcript of entry as taken from order book of swamp land now on 
file in my office. 
119 (Sig.) B. HARALSON, Register. 
Endorsed: Certificate of entry by Wm. W. Smith of Cross Lake, 


in sec. 25, township 18, R. 14, 21.18 acres. Filed in evidence and 
marked “C.” (Sig.) N. E. Wright, clerk. 


The State of Louisiana to any judge or justice of the peace of the 
parish of East Baton Rouge, State of Louisiana, in and for the 
same, or to any other duly commissioned and authorized officer 
to take testimony in civil cases by commission in and for the 
same, Greeting : 

Know ye that we, reposing full and entire confidence in your in- 
tegrity and ability, do hereby empower and authorize you to cite 
and cause to appear before you William H. Crenshaw and B. Har- 
alson, witnesses on the part of the plaintiff in a certain suit now 
pending in the district court in and for the parish of Caddo, State 
of Louisiana, numbered 5135, in which The State of Louisiana is 

plaintiff and William W. Smith is defendant, and the an- 

120 _swers of the said witnesses under oath to the annexed inter- 

rogatories you shall reduce to writing and cause the said 
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answers to be subscribed by said witnesses, and, after having duly 
certified the same under your hand and private seal, you will en- 
close with this commission and interrogatories, seal, and direct the 
same to the clerk of our said court on or before the 5th Monday in 
December instant. 

Witness the Honorable David Creswell, judge of our said court, 
this 7th day of Dec’r, A. D. 1857. 

(Sig. . A. H. LEONARD, 


Dep. Clerk 
THE STATE OF LOUISIANA \ 


v8. 
WILLIAM W. SMITH. 


Interrogatories to be propounded to Wm. H. Crenshaw and B. Har- 
alson, residents of Baton Rouge, Louisiana, whose answers hereto 
are to be used in evidence by plaintiff on trial of the above-en- 
titled cause. 


To Wm. H. Crenshaw : 


Int. 1st. Were you acting register of the State land office in the 

year 1853, and at the time Silver Lake and Cross Lake—the former in 

township 18, range 14, in the parish of Caddo—were entered ? 

121 If yea, who entered the said lands and for whom were they 

: entered? Did not Jno. S. Gooch enter them for W. W. 
Smith ? 

Int. 2nd. State under what law said lakes were sold by you and 
entered by Smith, and also state the date of the passage of the law 
and of its promulgation, and also the date of said entry. 

Int. 3rd. Did said Smith or his agent claim to enter said lakes 
under the laws of Congress granting swamp and overflowed lands in 
Louisiana to the State; if not, under what law did he claim to enter 
the same? 

Int. 4th. At the time you sold said lakes had you any authority 
of law for so doing? If you had not, say whether you sold same in 
error, and, if you did, what was the error. 

Int. 5th. Did you or not cancel on the records of your office the 
said entry of Smith of Silver Lake? If yea, say when, and did 
—— give him notice of the same and offer to refund the price 
paid % 

Int. 6th. Was said notice served on Smith, and was a return of 

the service, as made by Mathew Watson, sheriff of the parish 
122 of Cacado, sent your office at Baton Rouge? If yea,say about 

what time the notice was issued and returned as served on 
W. W. Smith. 

Int. 7th. Have you made diligent search for said return in the 
land office at Baton Rouge; and, if so, have you found it? 

Int. 8th. Did B. Haralson, present register, make said search with 
vou ? 

Int. 9th. Do you or not know said Smith and his agent, Jno. S. 
Gooch, had notice of said cancellation in a few days after it was 
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made, and did you not inform them or either of them of the fact in 
person ? 

Int. 10th. Were any of the formalities required by the laws of 
Congress granting the swamp and overflowed lands to the State, or 
the formalities required by the act of the Legislature of 1853, ap- 
proved April 30th, 1853, and entitled An act authorizing the regis- 
ter of the land office to sell certain shallow lakes in the State of 
Louisiana, complied with at the time said Silver Lake was sold to 
Smith? Had said lands been selected by the State as swamp and 
overflowed lands and listed to the State as such? Had they be- 
come the property of the State and approved as such by the proper 

authorities at Washington city ? Had they been legally sur- 
123 veyed by the proper officers, and had said surveys been ap- 
proved by the State? 


To B. Haralson : 


Int. lst. Are you acting register of the State land office at Baton 
Rouge, Louisiana? If yea, please say for how long you have been so 
acting. 

Int. 2nd. Were any of the formalities required by the laws of 
Congress granting the swamp and overflowed lands to the State or 
the formalities required by the act of the Legislature of 1853, ap- 
proved April 30th, 1853, and entitled an act authorizing the register 
of the land office to sell certain shallow lakes in the State of Louisi- 
ana, complied with at the time Cross Lake, described as section 25, 
township 18, range 14, containing 21 acres, and Silver Lake, de- 
scribed as sections —, township 18, range- 13 & 14, containing 
ae acres (all lying in Caddo parish), were sold to W. W. Smith? 
Had said lands been selected by the Stateas swamp or overflowed 
land and listed to the State as such? Had they become the prop- 
erty of the State and been approved as such by the proper authori- 

ties at Washington city? Had they been ved =o surveyed by 
124 the proper officers, and had said surveys been approved by 

the State? Also state here whether all of these formalities 
and requirements have been as yet complied with; and, if they 
have, say when. 

Int. 3rd. Has any one applied to you to enter Silver Lake and 
other shallow lakes in this State, and what disposition did you 
make of such applications? Did you reject them ; if so, why? 

Int. 4th. Have you examined the records of the land office for 
the return of the notice to W. W. Smith of the act cancelling his 
entry of Silver Lake, and have you found it? 

Int. 5th. How are lands belonging to the State of Louisiana dis- 
posed of when there are different applicants of equal rights claim- 
ing or proposing to enter the same tract? 

Int. 6th. Do you not under circumstances as set forth in the next 
preceding interrogatory offer the land to the last and highest 
bidder? And please state here what is or has been the custom of 
the land office in such causes. 
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Int. 7th. State anything else you may know pertaining to this 


(Sig.) HINTON SMITH, 
Dist. Att’y 18th Dist. 


v8 


125 Tue STATE OF mE 
WILLIAM W. SMITH. 


Interrogatories to Wm. H. Crenshaw and B. Haralson. 


Defendant accepts service and waives time, reserving all legal ex- 
ceptions to the competency of the witnesses, to the pertinency of the 
questions, and the admissibility of the answers under the pleadings, 
and all other legal exceptions whatever, and propounds tbe follow- 
ing cross-interrogatory to Wm. H. Crenshaw: 


X Int. 1. At whose instance did you make the cancellation of the 
entry and how did you make it? | 
(Sig.) LANDRUM & LAND, For Def’t. 


District Court, Parish of Caddo. 


THE STATE OF LOUISIANA 
v8. _ >No. 5135. 
Witu1amM W. SMITH. 


By virtue of a commission issued by the honorable the eighteenth 
district court in and for the parish of Caddo and to me delivered, I, 
John R. Dufroy, a justice of the peace in and for the parish of East 

Baton Rouge, State of Louisiana, have caused William H. 
126 Crenshaw and Bertram Haralson to appear before me, after 

legal summons, at my office, in the town of Baton Rouge, and 
who, after being sworn on the Holy Evangelist, have made the fol- 
lowing answers to the annexed interrogatories and cross-interroga- 
tories, respectively : 


Answers of Wm. H. Crenshaw. 


Answer to first interrogatory. I was. The entry was made by J. 
S. Gooch, I believe, for W. W. Smith. 

Answer to second interrogatory. The sale was made under an 
act of the Legislature approved April 30th, 1853. As to date of 
promulgation, reference must be had to the acts of the Legislature. 
The books in the land office show the entry to have been made on 
the 14th May, 1853. 

Answer to third interrogatory. They did not. I have answered 
above, under special act of the Legislature. 

Answer to fourth interrogatory. At the time of sale I thought I 
sold in conformity to law. I afterwards was satisfied I was in error, 
the law not having been promulgated. 
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Answer to fifth interrogatory. I did make an entry to can- 
127 _— ceil, and gave notice immediately. 

Answer to sixth interrogatory. I sent the notice — the 
sheriff of Caddo parish, and it was returned to the land office en- 
dorsed as having been served by M. Watson as sheriff. 

, = to seventh interrogatory. I have searched and failed to 
nd it. 

Answer to eighth interrogatory. He did. 

“ © ninth “ My recollection is that I informed 
J.S.Gooch in the land office and showed him the entry I made can- 
celling the sale. 

Answer to tenth interrogatory. I supposed the formalities of the 
law to have been complied with. They were never claimed as 
“swamp land” or sold as such. The legality or illegality of the 
sale is for the courts to determine. My opinion would have no 
weight in controlling its decision. I therefore feel it unnecessary to 
answer the whole interrogatory. 

Answer to eleventh interrogatory. Know nothing else. 

Answer to cross-interrogatory. My recollection is that the cancel- 
lation was made at the instance of Judge R. Jones, who pointed out 
the fact of no publication having been made. I made a marginal 
note on the book showing the order of sale, and gave notice to the 


parties. 
(Sig.) W. H. CRENSHAW. 
128 Sworn to and subscribed before me this nineteenth Decem- 
ber, 1857. 


(Sig.) JOHN R. DUFROEY, 
| Justice of the Peace. 


Answers of Bertrand Haralson. 


Answer to first interrogatory. I am at present and have been the 
acting register of the State land office since the 24th March, 1856. 
Answer to second interrogatory. From the records in my office it 
appears that William W. Smith entered Silver and Cross Lakes on 
the 14th day of May, 1853. There ison file in the office an old ma 
of township 18 N., range- 13 & 14, upon which is represented both 
Cross and Silver Lakes ; but no area is given nor do the lines appear 
to have been extended. Smith’s entry is marked on Silver Lake on 
the old map, but not on Cross Lake. There is also an approved dia- 
gram, made by R. W. Boyd, then surveyor general, dated the 7th 
day of May, 1853, on file also in my office, representing both lakes, 
upon — Smith’s entry is marked. There is no evidence to show 
when this diagram was filed. The act of the Legislature, approved 
April 30th, 1853, authorizing the sale of shallow lakes was promul- 
gated on the 24th of June, 1853. Smith’s entry of said lakes 
129. was made prior to the promulgation of the law. There has 
never been any selection as “swamp” of.said lakes, to my 
knowledge, nor is there any evidence on file in the office to that 
effect. Said lakes are considered by me to be the property of the 
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United States and not of the State of Louisiana. The State does not 
approve the maps and surveys returned to this office, but receives 
them as proper surveys upon the approval of the surveyor general 
of the United States. 

Answer to third interrogatory. I have frequently been applied to 
by persons to enter lakes under the shallow-lake law before referred 
to, but have refused to sell said lakes, they not having been selected 
as swamp, and therefore not the property of the State. 

Answer to fourth interrogatofy. I have examined the record in 
my office for the notice of cancellation of the entry of Smith of Sil- 
ver Lake, but have been unable to find it. 

Answer to fifth interrogatory. When two or more persons apply 
at the same time to enter the sume land, each with equal right, I 
have as register desired them to compromise the matter, which has 

always been done; otherwise I should have exposed the land 
130 ~—to the last and highest bidder. Such is the custom in the 

offices of the United States land district, as I have been in- 
formed. | 

Answer to sixth interrogatory. See answer above. 

“« “seventh “ In the warrant book there is and 
opposite Smith’s entry of Silver Lake the following words in the 
handwriting of William H. Crenshaw, register, to wit: “ This sale 
is cancelled because sold in error, the law not having been promul- 

ted. June 6th, 1853. (Sig.) William H. Crenshaw, register.” 

he area given of Cross Lake, in section 25, on the diagram referred 
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 -to above, is only twenty-one 7’; acres. 


(Sig.) B. HARALSON. 
Sworn to and subscribed before me this 19th day of December, 
1857. 
(Sig.) JOHN R. DUFROEY, J. P. 


STATE OF LOUISIANA, \ 
Parish of East Baton Rouge. 


I hereby certify that the preceding pages, numbered 1, 2, 3, & 4, 
are the answers of William H. Crenshaw and Bertrand Haralson to 
the annexed interrogatories, to be used as evidence in the suit pend- 
ing before the district court of Caddo —, entitled State of Louisiana 
vs. W. W. Smith, and that said testimony was duly taken down by 

me as they were [it was] delivered by the said parties. 

131 Given under my hand this 19th day of December, 1857. 
(Sig.) JOHN R. DUFROEY, 

Justice of the Peace. 


Endorsed: Filed in evidence and marked “D.” (Sig.) N. E. 
Wright, clerk. 


STATE OF “mtg 


v8. 
W. W. Smita. 
The plaintiff expects to prove by Mathew Watson that in the 
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early part of the summer of the year 1853 he received a notice from 
Wm. H. Crenshaw, then register of the State of Louisiana, at Baton 
Rouge, addressed to Wm. W. Smith, the defendant, informing said 
Smith that his entry of Silver Lake, made May 14th, 1853, had been 
cancelled ; that he (the said Watson) served a copy of said notice 
on the said W. W. Smith so soon as he received the same 
and made his return of service of the same to the register, Wm. 
H. Crenshaw, at Baton Rouge, in due time. The plaintiff can- 
not prove this fact by any other witness; that it is material, and 
that due diligence has been used to secure the attendance of said 
Watson, and that he is absent without the consent or contrivance of 
the plaintiff or its counsel. 

(Sig.) HINTON SMITH, 

Att’y for the State. 


132 Endorsed: Filed in evidence and marked “ E.” (Sig.) N. 
E. Wright, clerk. 


No. 1383. 


Tue Unitep States or AMERICA, State of Lowisiana: 


Whereas Wm. W. Smith, of the parish of Caddo, in the State of 
Louisiana, exhibited and deposited in the State land office a certifi- 
cate from the register of said office, issued May 14th, 1853, from 
which it appears that said Wm. W. Smith has purchased with war- 
rant No. 1 a certain shallow lake known as Silver Lake, and sit- 
uated in the parish of Caddo, in township No. eighteen north, of 
range Nos. thirteen & fourteen west, containing one hundred and 
eighty-six ;5;, acres according to the official plat of the survey of 
the said lands returned to the State land office by the surveyor gen- 
eral of the United States for the State of Louisiana, which said 
tract has been purchased and paid for at $1.25 per acre, and is in 
the northwestern land district of Louisiana: 

Now, know ye that the State of Louisiana, in consideration of the 

premises and in conformity with law, have given and granted, 
133. = and by these presents do give and grant, unto the said Wil- 

liam W. Smith and to his heirs or assigns the said tract 
above described ; to have and to hold the same, together with all the 
rights, privileges, immunities, and appurtenances of whatever na- 
ture thereunto belong-, to said William W. Smith. 

In testimony whereof I, P. O. Hebert, Governor of the State of 
Louisiana, have caused these letters to be made patent and the seal 
of the land office of the State to be thereunto affixed. 

Given under my hand, at the city of Baton Rouge, this twenty- 
fourth day of February, in the year of our Lord one thousand eight 
hundred and fifty-five, and of the Independence of the United States 
the seventy-ninth. 

By the Governor: 

(Sig.) P. O. HEBERT. 
. L. J. SIGUR, 
Register of the Land Office. 


— 


—- 


| 
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Record of Patents, vol. 2nd, page 88. 


Endorsed: Filed in evidence Nov. 12th, 1860, and marked No. 1. 
(Sig.) E. H. Pennal), deputy clerk. 


Notrr.—The documents filed in evidence in this suit and marked 
Nos. “2” & “3” have been either lost or mislaid and are not to be 
found with the balance of the record at this time. 


134 Verdict of the Jury. 


We, the jury in the case of Louisiana against W. W. Smith, render 
verdict in favor of plaintiff that the certificate and patent be an- 
nulled and delivered up. 

(Sig.) WILLIAM A. LACEY, Foreman. 


Endorsed: No. 5135. The State of Louisiana vs. W. W. Smith. 
Verdict. Filed Nov. 12th, 1860. (Sig.) E. H. Pennall, deputy 
clerk. 


Judgment. 
STATE OF oe 


vs. 
W. W. SmMiIru. 


In this case, by reason of the law and the evidence and the ver- 
dict of the jury, it is ordered, adjudged, and decreed that the certifi- 
cates of entry made by W. H. Crenshaw, register, of Silver Lake, 
section —, township 18, ranges 13 & 14, amounting to 186.57 acres, 
at $1.25 per acre, and also of Cross Lake, section 25, township 18, 
range 14, quantity 21.18 acres, at $1.25 per acre, in favor of W. W. 
Smith, be annulled, avoided, and delivered up; and it is further 
ordered, adjudged, and decreed that the patent issued on the 24th 
day of February, 1855, in favor of W. W. Smith, the defendant, for 

Silver Lake, in the parish of Caddo, oe 18, ranges 13 
135 & 14, containing 186.57 acres, and issued by L. J. Sigur, reg- 

ister of the land office, be annulled and avoided and taken 
up, and that defendant pay costs. 

Done and signed in open court on this the 24th day of Novem- 
ber, 1860. 

(Sig.) W. B. EGAN, 
Judge 17th Dist., Presiding. 


Endorsed : No. 5135. The State of La. vs. W. W. Smith. Judg- 
ment. Filed Nov. 24th, 1860. (Sig.) E. H. Pennall, deputy clerk. 


Motion for New Trial. 
THE STATE OF es 


v8. 
W. W. Smita. 


The defendant moves for a new trial in the above-entitled case 
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upon the ground that the verdict of the jury is contrary to the law 
and the evidence. 


(Sig.) WILLIAMSON «& HODGE. 


Endorsed: No. 5135. The State of Louisiana vs. W. W. Smith. 
Motion for new trial. Filed Nov. 13th, 1860. (Sig.) E. H. Pennall, 
deputy clerk. 


Motion for Appeal. 


STATE OF LOUISIANA 


US. 
W. W. SMIrH. j 


136 The defendant, Jno. W. Smith, administrator for W. W. 
Smith, deceased, respectfully represents that the judgment in 
the foregoing cause will work irreparable injury to the succession if 
[ of ] said deceased unless the same be revoked; wherefore he prays that 
he be granted a devolutive and suspensive appeal from said judg- 
ment, returnable to the supreme court of the State of Louisiana on 
the second Monday of July next, 1861, at its session at the town of 
Monrve, parish of Ouachita. 
He prays for all further necessary orders, decrees, and notices in 
the premises, and for general relief. 


(Sig.) GEO. WILLIAMSON, Att’y. 


Endorsed: No. 5135. State of Louisiana vs. W. W. Smith. Mo- 
tion for appeal. Filed Nov. 24th, 1860. (Sig.) N. E. Wright, clerk. 


Extracts from the Minutes. 


Parish of Caddo. 


Be it remembered that on this the 22nd day of March, A. D. 1858, 

it being the first day of the regular March term, 1858, of the district 
court of the parish of Caddo—present, the Hon]. David Cres- 

137 swell, judge 18th judicial district—met at 1 o’clock p. m. and 
adjourned until to-morrow, Tuesday, March 23rd, at 9 o’clock. 


Tuespay, March 30th, 1858. 
Court met, pursuant to adjournment, at 9 o’clock a. m. 


STATE OF joa: ) 


STATE OF La. 
vs. {0 5135. 
W. W. Sniru. 
Exception filed. 
SATURDAY MoRNING, April 3rd, 1858—9 o’cl’k. 
Court met pursuant to adjournment. 


STATE OF LA. 


vs. }0 5135. 
W. W. Smita. 


Default. 
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Monpay Mornina, April 13th, 1858—9 o’clock. 
Court opened pursuant to adjournment. 


STATE OF LOUISIANA 


vs. 
W. W. Sirsa. 
Exception sustained and suit dismissed at pl’ff’s cost. 


\ a 5135. 


138 Tuurspay, April 29th, 1858—9 o’clock a. m. 
The court met pursuant to adjournment. 


STATE OF oe 


vs. 
W. W. Sirs. 


Motion for appeal filed and appeal granted, returnable to the next 
term of the supreme court, to be holden at Monroe on the 2nd Mon- 
day of July, 1858. Bond for devolutive appeal $150, and suspensive 
appeal bond according to law. 

Defendant’s counsel present takes cognizance. 


STATE OF LOUISIANA, 
Parish of Caddo. 


In 18th Dist. Court. 


Be it remembered that a regular term of the district court in and 
for said parish, begun and holden on the fourth Monday, 25th 
day, of October, 1858, at the court-house thereof, in the city of Shreve- 
port and in the 18th judicial district of the State of Louisiana, the 
Honl. David Creswell, judge of said 18th judicial district, presiding. 


TuESDAY Mornina, October 26th, 1858—9 o’clock a. m. 
Court met pursuant to adjournment. 


139 STATE OF LOUISIANA 
vs. No. 5135. 
W. W. SMITH. 


Death of defendant, W. W. Smith, suggested and leave granted 
to revive against the legal representatives. 


STATE OF LOUISIANA, 
Parish of Caddo. 


At a regular term of the district court, begun and holden in and 
for the parish of Caddo, State of Louisiana, on the twenty-eighth 
day of March, 1859, it being the fourth Monday of said month— 
present, the Hon]. D. Creswell, judge; H. J. G. Battle, sheriff, and 
N. E. Wright, clerk. 


a Sn 


judicial district, presiding. 
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TuespDAY Mornin, April 12th, 1859—9 o'clock. 
Court met pursuant to adjournment. 


THe STATE 
v8. No. 5135. 
W. W. SmIru. 


Default on petition of revival. 


Fripay Mornina, April 25th, 1859—9 o'clock. 
Court met pursuant to adjournment. 


THE STATE 
vs. No. 5135. 
W. W. Situ. 


140 Answer filed and prayer for jury and jury allowed, and 
continued by consent. 


STATE OF LOUISIANA, 
Parish of Caddo. 


At a regular term of the district court, begun and holden in and 
for the parish of Caddo, State of Louisiana, on the twenty-fourth 
day of October, 1859, it being the fourth Monday of said month— 
present, Honorable David Creswell, judge; H. J. G. Battle, sheriff, 
and N. E. Wright, clerk. 


Monpay Mornina, Nov’r 8th, 1859—9 o’clock. 
Court met pursuant to adjournment. 


Tue State or La. 
vs. No. 5135. 
W. W. SmIru. 


Amended answer filed and prayer for jury refused. 


STATE OF LOUISIANA, 
Parish of Caddo. 


In District Court: 


Be it remembered that at a regular term of the 18th judicial 
district court, begun and holden on the fourth Monday in March, 
it being the 26th day thereof, in the year of our Lord one 

141 ~~‘ thousand eight hundred and sixty, at the court-house in and 
for said parish and State, pursuant to the statute in such case 

made and provided, the Honorable Roland Jones, judge of said 18th’ 
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SaturDay, April 7th, A. D. 1860. 
Court met pursuant to adjournment. 


THE STATE OF is 


v8. 
W. W. Smira. 
Judge Jones, having been of counsel for plaintiff, recuses himself. 


STATE OF Jon 
Parish of Caddo. 


In 18th Judicial District Court. 


Be it remembered that at a regular term of said district court, ' 
begun and holden on the fourth Monday of October, A. D. 1860, it 
being the 22nd day thereof—present, the Honorable W. B. Egan, 
judge of the 17th judicial district, presiding by virtue of an agree- 
ment — him and the Honorable Roland Jones, judge of the 18th 
judicial district, pursuant to the provisions of an act of the Legis- 
lature of the said State providing for the interchange of judges for 
trial of recused cases. 


142 Monpbay Morninea, November 12th, 1860—9 o’cl’k. 
Court met pursuant to adjournment. 


THE STATE OF LOUISIANA 
vs. 
W. W. Smirn. 


And now come the parties and announce themselves ready for 
trial. Whereupon came a jury, to wit, M. Johnson, B. C. Tabor, M. 
T. J. Alston, 8. Countz, W. C. Tyffe, T. B. Jordan, A. W. Marshall, 
H. Hefner, N. A. C. Hudson, David Stately, J. P. Hailey, and W. A. 
Lacey, twelve good and lawful men, of the parish of Caddo, sworn 
to well and truly try the issue joined between the State of Louisiana 
and the defendant, W. W. Smith, who, after hearing the evidence, 
argument of counsel, and charge of the court, returned here into 
open court, and upon their oaths do say : 


We, the jury in the case of The State of Louisiana against W. W. 
Smith, render verdict in favor of plaintiff, that the certificate and 
patent be annulled and delivered up. 

(Sig.) WILLIAM A. LACEY, Foreman. 


Tvurspay MorninG, November 13th, 1860—9 o’clock. 
Court met pursuant to adjournment. 


143 THE SraTE OF LOUISIANA 


v8. 
W. W. Smiru. 


Motion for new trial overruled. 


No. 5135. 
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SATURDAY MorninG, November 24th, 1860—9 o’clock. 
Court met pursuant to adjournment. 


Tue Strate oF LOUISIANA 
vs. No. 5135. 


W. W. Sirus. 


Moticn for devolutive and suspensive appeal filed by defendant 
and granted, and ordered by the court that the bond, in case of a 
devolutive appeal, be fixed at $200.00, and in case of a suspensive 
appeal according to law. 

Whereupon it is ordered that the same be made returnable to the 
next term of the supreme court, to be holden at the town of Monroe, 
Ouachita parish, La., commencing on the 2nd Monday of July, 
1861. Plaintiff’s counsel, being present, takes cognizance of the 
order of appeal and waives service of citation. 


Appeal Bond. 


STATE OF LOUISIANA, 
Parish of Caddo. 


STATE OF LOUISIANA 
vs. 
144 W. W. Sirsa. 


Know all men by these presents that we, John W. Smith, admin- 
istrator of the succession of W. W. Smith, deceased, as principal, 
and A. GB. Levisee, as security, are held and firmly bound unto the 
State of Louisiana or to the Governor thereof, or his successors In 
office, plaintiff in the above-stated case, in the sum of two hundred 
and fifty dollars, for the payment of which we bind ourselves, our 
heirs and executors, in solido, firmly by these presents. 

Dated at Shreveport, in the State and parish aforesaid, on this the 
7th day of Dee., 1860. 

The condition of the above obligation is such that whereas said 
John W. Smith has obtained an appeal from a certain judgment 
reudered adversely to him in the y+ seater case, numbered 5135 
on the docket of the district court of Caddo parish: 

Now, if the said John W. Smith shall prosecute his-said appeal to 
final judgment thereon and shall well and truly satisfy such judg- 
ment as may be rendered against him on said appeal, then this 
bond to be null and void; otherwise to remain in full force and 


effect. 
145 (Sig.) J. W. SMITH, 
Adm’r Est. W. W. Smith. 
(Sig.) A. B. LEVISEE. 


Endorsed: State of Louisiana vs. W. W. Smith. Appeal bond. 
Filed Dee’r Sth, 1860. N. E. Wright, clerk. 
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Judgment of Supreme Court. 


Supreme Court of the State of Louisiana, Monroe. July Term, 1858. 


Fripay, July 23rd, 1858. 


Present: Their hons. E. T. Merrick, chief justice, and A. M. Buch- 
anan, H. M. Spofford, and Jas. L. Cole, associate justices. 


Appeal from District Court for 


STATE OF Loulsi1ana, Appellant, 
Parish of Caddo. 


v8. 
W. W. Siru, Appellee. 


In this case the court this day rendered their opinion and final 
judgment in writing, as follows, by Merrick, chief justice: 

Defendant’s counsel states the case for our consideration as fol- 
lows, viz: 

This suit was instituted by Hinton Smith, district attorney, 

146 ~=at the instance and request yf the Governor, to annul a pat- 

ent issued by the State to the defendant for a tract of land 

known as Silver Lake, purchased by him under the act of the Leg- 

islature authorizing the register of the land office to sell certain 
shallow lakes in the State of Louisiana. See acts of 1853, p. 257. 

The defendant excepted to the right of the district attorney to in- 
stitute this suit without legislative authority. The exception was 
sustained and the suit dismissed. The district attorney has taken 
this appeal. The right of State to sue is not in question. The 
right of the district attorney to institute this suit without legislative 
authority is the question for determination. The State of Louisiana 
as a sovereign would be singularly deficient in power if there did 
not at all times exist in some of her officers a capacity to institute 
suits and take out legal measures on her behalf without awaiting 
the tardy action of the legislative department, which is in session 
only sixty days each year; consequently we might confidently ex- 
pect to find such power granted by the constitution and the laws. 

On looking into the constitution we find the powers of the 
147 ~=State distributed into three departments—legislative, execu- 
tive, and judicial. Arts.1&2. Article 38 declares that the 
supreme executive power of the State shall be vested in a chief 
magistrate, who shall be styled Governor of the State of Louisiana. 
As these powers are subsequently defined by the constitution, it is 
supposed that article 55, which declares that “ he shall take care that 
the laws are faithfully executed,” limits his power to a mere execu- 
tioner and enforcement of the laws. 

To an argument of extreme nicety it may be replied that the 
laws give the State of Louisiana the land in controversey ; it is but . 
an execution of the laws to enforce them through the intervention 
of the judiciary. | 

The Governor therefore was authorized to give instructions to the 
district attorney, and the district attorney was authorized to insti- 
tute this suit with or without such instructions. Sect. 8 of the act 
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of 1885, p. 369, makes it the duty of the district attorneys “ to pur- 
sue on behalf of the State such legal measures as they may deem 
expedient for the recovery of all claims of the State the recovery of 

which is not otherwise provided for, and to report their pro- 
148 ceedings annually to the auditor before the meeting of the 

Legislature.” Rev'd Stats., p. 183. The next section, grant- 
ing the district attorneys five per cent. on all amounts by them re- 
covered and paid to the State, does not necessarily limit the more 
general terms used in the preceding section. 

It is therefore ordered, adjudged, and decreed by the court that 
the judgment of the lower court be avoided and reversed, and that 
the exceptions be overruled and the cause be remanded to the lower 
court for further proceedings according to law, and that the defend- 
ant pay the costs of appeal. 


CLERK’S OFFICE, 
SuPREME Court oF LovrIstAna, MONROE. 


I hereby — the foregoing to be a true and correct copy of the 
original opinion and final judgment rendered by this court at the 
July term, 1858, in the above-entitled cause. 

In witness whereof I have hereunto signed my name and affixed 
the seal of said court this 2nd day of August, A. D. 1858. 

(Signed) H. M. BRY, Clerk. 


149 Endorsed: No. 653. The State of Louisiana vs. W. W. 
Smith. Copy of opinion and final judgment of supreme 
court of La., Monroe. 


Clerk's Certificate. 


STATE OF LovISIANA, 
Parish of Caddo. 


I, W. P. Ford, clerk of the 1st judicial district court of the State of 
Louisiana, held in and for the parish of Caddo, do hereby certify 
that the above and foregoing fifty-seven pages (57) contain a true, 
full, and complete transcript of all the documents filed, evidence 
adduced, and proceedings had in the suit entitled The State of Lou- 
isiana vs. W. W. Smith, No. 5135 0n the docket of said district court, 
except those documents which were either lost or mislaid before my 
entrance into the clerk’s office of said parish. 

Given under my hand and official seal, at Shreveport, La., on this 
2ist day of July, A. D. 1886. 

(Sig.) : W. P. FORD, 
Clerk 1st Dist. Court of La. 


Endorsed: No. 5135. State of Louisiana 7s. W.W.Smith. Filed 
July 29th, 86. E. J. Nolan, d’y clerk. 
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150 Application of Jno. W. Smith for Appointment of Counsel for 
Absent Heirs and Him as Curator of Succession. 


To the hon. the judge of the 18th judicial district of the State of Lou- 
isiana in & for Caddo parish : 


The petition of Jno. W. Smith, of the parish & State aforesaid, 
with respect represents that the late W. W. Smith has recently died, 
leaving a large amount of property, consisting of land, negroes, mer- 
chandise, &c., in the parish of Caddo; that the heirs of said Smith, 
dec’d, are James F. Smith, brother of dec’d, and minor children & 
heirs of John K. Smith, dec’d, represented by their mother, Annie 
Smith, née Boswell, widow of said John K., dec’d, brother, all of the 
county of Shelby, in the State of Kentucky; that petitioner is a rel- 
ative of the dec’d and of his said heirs & is willing to take charge of 
the succession until the heirs can be heard from and their wishes 
made known in reference to the estate. 

The premises considered, he prays that notice be ites of his ap- 
plication for the appointment of counsel of absent heirs, for an in- 
ventory & appraisement of the property, for all orders and decrees 
necessary, &, after legal delay, that he be appointed curator of the 


succession, & for general relief. 
(Sig.) | CRAIN & NUTT, Att’ys. 


151 Let due notice be given of the foregoing application by 
publication in a newspaper according to law, & let a commis- 
sion issue to make an inventory of said succession, & let W. O. Crain 
be appointed attorney to represent the absent heirs. 
Done & signed, at office, this 25th day of Oct’r, 1858. 
(Sig.) N. E. WRIGHT, Clerk. 


I accept the above appointment. 
(Sig.) W. O. CRAIN. 


CLERK’s OrFicre, Cappo ParisH, La. 


I hereby certify that the above and foregoing is a true and correct 
copy of the original petition of Jno. W. Smith to be appointed curator 
of the succession of W. W. Smith, dec’d, No. 716 on the probate | 
docket of the 1st dist. court of La. in and for Caddo parish, as the 
same now appears on file and of record in this office. 

Given under my hand and official seal, at Shreveport, La., this 
23rd day of February, A. D. 1886. 

(Sig.) ALLAN V. WILSON, 
[SEAL. ] Deputy Clerk, 1st District Court of La. 


152 Endorsed: 716. Succession of W. W. Smith. Filed Oct’r 


25th, 1858. (Sig.) N. E. Wright, clerk. Copy. Filed July 
29th, 86. (Sig.) Aleck Boarman, judge. 
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Extract from Minutes. 
Supreme Court of Louisiana. 


CLeRkK’s Orrice, New OrteEAns, Feb’y 18th, ’86. 


Extract from the Minutes of the supreme court of Louisiana, holding 
sessions at Natchitoches, Tuesday, August 14th, 1866. 


On Tuesday, the 14th day of August, A. D. 1866, the court met at 
9 o'clock a. m., pursuant to adjournment. 

Present: Hon’ble W. B. Hyman, chief justice; Z. Labauve, asso- 
ciate justice ; James G. Talliafero, associate justice. 


153 STATE OF LOUISIANA, Appellee, ) 
T 


vs. No. 59. 
W. W. Smiru, Appellant. ( 


Answer filed. Case continued. 
A true copy. 


(Sig.) GEORGE W. DUPRE, Clerk. 


Endorsed: State of Louisiana vs. W. W. Smith. Extract from 
minutes. Filed July 29, 1886. Aleck Boarman, judge. 


Judgment Homologating Final Account. 


STATE OF LOUISIANA, 
Parish of Caddo. 


In District Court. 
Succession of W. W. Smitn. No. 716. 


By reason of the law and the evidence, there being no opposi- 
tion, it is ordered, adjudged, and decreed that the final account filed 
by John W.Smith, administrator of said succession, on the 2nd day 
of July, 1867, be, and the same is hereby, homologated, approved, 
and made the judgment of the court. It is further ordered that 

said Jno. W. Smith, as adm’r, have judgment against said 
154 succession for the sum of three thousand three hundred and 

thirty-six ;4, dollars, balance due him, as shown by said ac- 
count. It is further ordered that said John W. Smith be discharged 
from the further administration of said succession, and that his 
bond as such administrator be cancelled. 

Done and signed, at office, this August 3rd, 1867. 

(Sig.) R. J. WRIGHT, Clerk. 


Endorsed: No. 716. Succession of W. W. Smith. Judgment 
homologating final account. Filed August 3rd, 1867. (Sig.) R. J. 
Wright, clerk. 
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CLERK’s Orrick, Cappo Paris, La. 


I hereby certify that the foregoing is a true and correct copy of 
the original judgment homologating the final account of and dis- 
charging John W. Smith from the administration of the succession 
of W. W. Smith, dec’d, No. 716 on the docket of the 1st judicial 
district court of La., as the same now appears on file and of record 
in this office. 

Given under my hand and official seal, at Shreveport, La., on 
this 22nd day of July, A. D. 1886. 

(Sig.) : W. P. FORD, 
[SEAL. ] Clerk 1st Jud’l Dist. Court of La. 


155 Endorsed: No. 716. Succession of W. W. Smith. Judg- 
ment homologating final account. Copy. Filed July 29, 
1886. Aleck Boarman, judge. 


I, Robert J. Wilson, clerk of the supreme court of the State of 
Louisiana, holding sessions at Monroe, La., do hereby certify that I 
have carefully examined the records of said supreme court, and that 
no appeal in a case entitled “The State of Louisiana vs. W. W. 
Smith,” tried and determined in the district court within and for 
the parish of Caddo, said State, in the month of December, 1860, 
was ever filed in the supreme court. 

In testimony whereof I hereunto set my official signature 
[seaL.] and affix the seal of said court, at the city of Monroe, on 
this the 26th day of July, 1886. 
(Sig.) ROBERT J. WILLSON, 
Clerk of C’t at Monroe, La. 


156 Endorsed: Filed July 29th, ’86. E. J. Nolen, d’y el’k. 
M. D. Brainard, attorney and counsellor at law. 
P. O. box —. (Dictated.) 


Wasuinaton, D. C., Ju’y 15th, 1886. 
George Hoadley, Jr., ass’t gen’l counsel, Cincinnati, Obio. 

Dear Str: I am in receipt of your letter of the 13th instant, re- 
questing me to secure an official certificate, under seal, from the Com- 
missioner of the General Land Office of the facts set forth in his 
letter of June 23, 1886. 

In reply permit me to say that I made application this morning 
for such certificate and my application was refused by the Commis- 
sioner on the ground that the law did not authorize him to make 
such a certificate. 

You will have to use this letter in its present shape or take my 
deposition and attach the letter as an exhibit. 

7 You can prove by me, in addition, that I have personal] 
examined the records of the Land Office and — familiar wit 

them, and know that the statements contained in the Commissioner’s 


letter are true from personal investigations. 
Very truly, M. D. BRAINARD. 


P. S—The letter of the 23 to me is herewith returned. 
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(Refer in reply to this initial: K.) 
1886-65872. R. J. E. 


DEPARTMENT OF THE INTERIOR, D. T. P. 
GENERAL LAND OFFICE, L. J. W. 
W asHinaton, D. C., June 23d, 1886. M. A.C. 


M. D. Brainard, Esq., att’y V.,S. & P. R. R. Co., Washington, D. C. 


Str: In reply to your letter of the 17th inst. you are advised that, 
so far as the records of this oftice show, the State of Louisiana has 
never claimed lots 1, 2, 3, 4, 5, 6, 7, 8, and 9, see. 31, T. 18 N., R. 13 
W., under the swamp grant, and I find nothing of record here to 
indicate that the State ever sold said lots as swamp land. Said lots 

were approved to the State Oct. 7th, 1859, under the grant in 
158 aid of the construction of the Vicksburg, Shreveport and 

Texas, now Vicksburg, Shreveport and Pacific, railroad, made 
by the act of Congress approved June 3d, 1856, and, being opposite 
that part of the road completed within the time fixed by said act of 
1856, they were re-approved Jan’y 10th, 1874. 

Very respectfully, 
(Sig.) S. STOCKSLAGER, 
Ass’t Commissioner. 


Affidavit for Continuance. 


Ropert N. Situ et als. 
vs. 
Geo. A. TURNER. 


Before me personally came W. H. Wise, counsel, representing the 
Vicksburg, Shreveport & Pacific Railroad Company, defendant 
herein, who, being sworn, says that this case has just been put at 
issue at the present term of this court, and every diligence has been 
used to get the evidence necessary for defendant’s case at the present 
term, even in advance of the issue being joined ; alleges that defend- 
ant cannot go to trial without the testimony of Sparks and 8. 
M. Stocklager, respectively Commissioner and Assistant Commis- 

sioner of the General Land Office of the U. 8. Gov’t and resi- 
159 = dents of Washington city, and of M. D. Brainard, of same 

residence, by whom defendant expects to prove that said 
named persons have recently examined the records of the General 
Land Office, at Washington city, and. that said records show that the 
State of Louisiana has never claimed lots 1, 2, 3, 4, 5, 6, 7, 8, & 9, 
sec. 31, ‘T. 18, R. 13 west, being same land described in plaintiff's 
petition as swamp and overflowed lands, under the swamp grants of 
1849 & 1850, and that said records fail to show that the said State 
ever sold said land, or that it was ever listed by the Sec’t’y of the 
Interior or General Land Office to the State of La.; and also expects 
to prove by said witnesses that said land was approved to the State 
of La. Oct. 7th, 1859, under the grant in aid of the construction of 
the Vicksburg, Shreveport & Texas, now Vicksburg, Shreveport & 
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Pacific, railroad, made by the act of Congress approved June 3d, 
1856, and being opposite that part of the road completed within the 
time fixed by ae ae of 1856. : 

That he knows of no other witnesses by whom these material facts 
can be proved ; that application was made timely to the General 

Land Office for a certificate setting forth these facts, but it was 
160 refused, as will appear by annexed letters, on the ground that 
such certificate is not admissable or authorized by law. 

That he expects to procure this testimony by the next term of this 
court, and makes this application for a continuance to that term for 
the purpose of obtaining justice & not for delay ; and that the presi- 
dent and other officers of defendant company authorized to make 
affidavits of this character are now absent from the jurisdiction of 
this court. 


(Sig.) W. H. WISE. 


Sworn to & subscribed before me the 29th July, 1886. 
[Seal U.S. Circuit Court for the Western Dist. of La.] 


E. J. NOLAN, D’y CVE. 


Endorsed: Robert N. Smith vs.Geo. A. Turner. Affidavit for con- 
tinuance. Filed July 29, 1886. (Sig.) Aleck Boarman, judge. 


161 Answer of V.,S. & P. R. R. Co. 


In U.S. Circuit Court for the Western District of La. 
RosBert N. Smita et als. 
No. —. 


v8. 
Geo. A. TURNER. 


Now comes the defendant, The Vicksburg, Shreveport & Pacific 
Railroad Company, by counsel, and, for answer to plaintiffs’ petition, 
denies all the allegations thereof and requires strict proof. 

Further answering, alleges that the sale or entry of said land, as 
set forth in petition, was cancelled by the register of the State land 
office on the 10th day of June, 1853, as appears by the records of that 
office, and which cancellation was duly notified tosaid W. W. Smith, 
and that said sale, entry, and patent are null, and were done without 
authority of law, in this, to wit: 

lst. Because, the law under which said entries were made had not 
been promulgated at the date of the entry. 

ond. Because said land had not at the time of said entry been 
legally surveyed, nor had any survey thereof been recognized by the 
State of Louisiana. 

3rd. Because the patent to said land was issued by the reg- 

162 _ ister in error of the fact that said entry had been cancelled 

before the law authorizing the sale of shallow lakes had been 
promulgated. 

Further answering, defendant alleges that said land was never 
selected by the State of Louisiana as swamp and overflowed lands, 
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and has never been reported to the Commissioner of the General 
Land Office and never approved as such by the surveyor general or 
by the Secretary of the Interior or Land Commissioner ; and further 
alleges that said land was never listed or returned by the Secretary 
of the Interior to the State of Louisiana as swamp and overflowed 
lands, and that the State of Louisiana has never claimed or acquired 
said land as such; and, furthermore, that said land does not and 
never did belong to that class of lands, but to that other class: of 
lands known or design-ed as “ shallow lakes,” and therefore not em- 
braced in the grant from the U. 8. Government, under the acts of 
Congress of 1849 & 1850, of swamp and overflow ed lands. 
Defendant, further answering, alleges that said defendant 
163 company is the owner of said land by good and sufficient 
title, by grant from the United States.Government under act 
of Congress approved June 3d, 1856, to the State of Louisiana to 
aid in the construction of railroads in said State of Louisiana, and 
which was accepted by said State of Louisiana for such purpose, 
and all the requircments of said grant having been complied with 
by said State and by the Vicksburg, Shreveport & Texas railroad, 
the land described in plaintiff’s petition, being embraced in the said 
grant, was acquired by said railroad company and duly certified or 
patented as belonging to said company by the U. 8S. Government, 
and which has been legally sold and transferred by said railroad 
company to defendant company and deed duly recorded. 

Further answering, defendant alleges that the land described in 
plaintiff’s petition and sought to be recovered in this suit is worth 
at least ten thousand dollars. 

Wheretore defendant prays that plaintiff’s demand be rejected, 
and for judgment decreeing defendant company to be the owner of 
said land and quieted in possession thereof, & for general re- 

lief. 
164 (Sig.) FRANK P. STUBBS, 
. WISE & HERNDON, 
Of Counsel for Defendant. 


Endorsed: No. 80. Robert N. Smith ef als. vs. Geo. A. Turner. 
Answer of V.,5.& P. R. R. Co. Filed July 29, ’86. (Sig.) J. W. 
W heaton, el’k. 


Extract of Minutes of U. S. Circuit Court. 


Fripay, July 30th, 1885. 
Court met pursuant to adjournment. 
Present: His honor Aleck Boarman, district judge, presiding. 


R. M. Smirx 
v8. No. SO. 
Geo. A. TURNER. 


Reserved and continued until to-morrow, Saturday, July 31st, 
1886. 
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Ordered, That the court do now adjourn until to-morrow morning, 
Saturday, Jvly 31st, 1886, at 9 a. m. 


165 SATURDAY, July 31st, 1886. 


Court met pursuant to adjournment. 
Present: H‘s honor Aleck Boarman, district judge, presiding. 


R. N. Smiru eé als. 
v8. ° {No 80. 
Geo. A. TURNER. 


This case was again resumed, and, after hearing the argument of 
counsel and charge of the court, the jury retired to consider of their 
verdict ; returning into open court, do upon their oaths say: “ We, 
the jury, find for plaintiffs, and that the und sued for is described 
in the plat made by W. R. Devoe and filed in evidence.” 


Verdict of the Jury. 


SHREVEPORT, July 31st, 1886. 


We, the jury, find for plaintiff-, and that the land sued for is de- 
scribed in the plat made — W. R. Devoe & filed in evidence. 
(Sig.) SIMON HEROLD, Foreman. 


Endorsed: Entered & filed July 31,.’86. E. J. Nolan, d’y clerk. 


Ordered, That the court the court do now adjourn until Monday 
morning, August 2nd, 1886, at 10 a. m. 


166 Monpbay, August 2nd, 1886. 
Court met pursuant to adjournment. 
Present: His honor Aleck Boarman, district judge, presiding. 


R. N. Smirn et als. 
v8. No. 80. 
Geo. A. TuRNER. 


Motion for new trial on part of defendant filed & assigned for ar- 
gument Wednesday, August 4th, 1886, at 10 a. m. 

Ordered, That the court do now adjourn until Wednesday morn- 
ing, August 4th, 1886, at 10 a. m. 


Motion for a New Trial. 
In U.S. Circuit Court, Western District of La. 
R. N. Smita et al. 
No. —. 


v8. 
Geo. A. TURNER. 


Now comes The Vicksburg & Shreveport Railroad Company, the 
real defendants herein, by counsel, and moves the court to grant a 
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new trial for the reason that the verdict of the jury and the judg- 
ment rendered therein is [are] contrary to the law and the evidence. 
Premises considered, defendant prays that said verdict and 
167 judgment may be set aside and a new trial or rehearing 
granted, & further prays for all orders and decrees necessary 

in the premises, and general & special relief. 


(Sig.) FRANK B. STUBBS, 
(*) WISE & HERNDON, 


Att’ys for Def’t Co. 


Endorsed: No. 80. U.S. circuit court, western dist. of La. R. N. 


Smith et al. vs.Geo. A. Turner. Motion fora new trial. Filed Aug. 
2,86. (Sig.) J. W. Wheaton, cl’k. 


Minutes of U. S. Circuit Court. 


WEDNESDAY, August 4th, 1886. 


Court met pursuant to adjournment. 
Present: His honor Aleck Boarman, district judge, presiding. 


R. N. Situ e al. 
\ 0 80. 


v8. 
Geo. A. TURNER. 


Motion for a new trial in this case overruled. 


168 Judgment. 
U.S. Cireuit Court, 5th Circuit, Western District Louisiana. 


Rorert N. Smiru et al. 
vs. N 
‘ . o. 80. 
Gro. A. Turner & Tue VicKspuRG, SHREVEPORT & 0 
Paciric RAILROAD Co. 


[In this case, by reason of the law and the evidence & the verdict 
of the jury being in favor of the plaintiffs and against the defend- 
ants, it is ordered, adjudged, and decreed that the plaintiffs, Robert 
N. Smith, Elizabeth A. Smith, wife of Marine Duvall; Elizabeth W. 
Smith, William L. Smith, and John 8. Smith, be and_ they are hereby 
declared to be owners of the land in controversy and entitled to the 
possession of same, said lands being known and described as fol- 
lows, viz: Commencing at rock on range line between townships 
thirteen and fourteen and traverse of Silver Lake, thence south 593 
east twenty-one 7°; chains; thence north 45 east one thousand feet ; 
thence north 10° east two hundred and eight feet to point of be- 

ginning of land in possession of defendant, George A. Turner ; 
169 thence same course five hundred & seventy feet to a willow 
tree thirty-two inches in diameter; thence north 23° east five 
hundred and fifteen feet; thence north 68° 40’ west four hundred 
& fifty-three feet ; thence south 36° 40’ west two hundred and ninety- 
seven feet; thence from willow corner south 80° 35’ west two hun- 
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dred feet; thence south 55° 20’ west three hundred & nine feet; 
thence south 31° 40’ east four hundred & twenty-five feet; thence 
north 33° 40’ west five hundred feet; thence north 55° 15’ east four 
hundred & eighty feet; thence north 85° east three hundred and 
sixty-four feet; thence north 73° 20’ east two hundred & twenty 
feet; thence north 64° 3’ east three hundred & thirty-five —; 
thence north 303° east one hundred and ninety feet; thence north 
0° 35’ east six hundred « fifty-two feet; thence along bank of Red 
River eleven hundred & sixty-five feet to a point on east line of the 
ditch at its junction with Red River; thence south 19° 45’ west six 
hundred feet; thence north 70} west one hundred & twenty feet to 
the willow tree aforesaid, containing thirty-five 7,5; acres, situated 
in the parish of Caddo, Louisiana, and as shown and de- 
170 _~—s scribed on map & survey of same made by W. R. Devoe, civil 
engineer, on file and of record in said cause. 

It is further ordered that writs of possession issue in favor of 
plaintiffs & against defendants; and it is further ordered and de- 
creed that plaintiffs have judgment against defendants for costs. It 
is ~ ee ordered and decreed that plea of res adjudicata be over- 
ruled. 

Done, read, and signed in open court on this Aug’t 4th, A. D. 
1886. 

(Sig.) ALECK BOA RMAN, Judge. 


(Endorsed :) 80. R. N. Smith et al. vs. Geo. A. Turner et al. Judg- 


‘ment. Filed Aug. 4, ’86. (Sig.) J. W. Wheaton, cl’k. 


R. N. Smiru et al. 
vs. ! No. 80. 
Gro. A. TURNER. 
Motion for a writ of of error to Supreme Court filed, & bond for a 
devolutive and suspensive appeal be fixed in the sum of fif- 
171 ~+teen hundred dollars. 


Petition for a Writ of Error to Supreme Court of U.S. 


UnitTep STaTes OF AMERICA, 
5th Circuit, Western Dist. of La. : 


To the hon. justices of the Supreme Court of the United States: 


And now comes the Vicksburg, Shreveport & Pacific Railroad 
Company and complains that in the records and oem and 
also in the verdict and rendition of judgment thereon, in a suit 
between Robert N. Smith e¢ als. vs.Geo. A. Turner,in which suit the 
Vicksburg, Shreveport & Pacific Railroad Company is the substi- 
tuted and real defendant, tried in the circuit court of the .United 
States for said western district of Louisiana, at the term of court 
thereof held on the 31st day of July, A. D. 1886, and in which judg- 
ment was rendered against the said defendant railroad company on 
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said 31st day of July, A. D. 1886, a manifest error hath happened, 
to the great damage of the said defendant railroad company. 
Wherefore they pray for the allowance of a writ of error 
172 andsuch other process as may cause the same to be corrected 
by the Supreme Court as aforesaid allowed, & further pray 
for all orders and decrees necessary in the premises, and general and 
special relief. j 
(Sig.) FRANK B. STUBBS, 
4 WISE & HERNDON, 
Att’ys for Vicksburg, Shreveport & Pacific Railroad Company. 


Allowed. 
(Sig.) ALECK BOARMAN, Judge. 


Endorsed: 80. U.S. circuit court, western district of Louisiana. 
Robert N. Smith et als. vs. Geo. A. Turner. Petition for a writ of 
error to Supreme Court of U.S. Filed Aug. 4, 86. (Sig.) J. W. 
Wheaton, cl’k. 


173 R. N. Smiru et al. 
vs. No. 80. 
Gro. A. TURNER. 


6 bills of exceptions filed. 


Bills of Exceptions # 1. 
In U.S. Cireuit Court for the Western District of Louisiana. 


Ropert N. SmiruH et als. ) 
Us. No. ie 
Gro. A. TURNER. ( 


Be it remembered that on the 29th day of July, 1886, when this 
case was called for trial, and which had just at that time been put 
at‘issue, the plaintiffs announced ready for trial and the defendant, 
The Vicksburg, Shreveport & Pacific Railroad Company, announced 
not ready and moved for a continuance to the next term of the 
court, supported by an affidavit, which is annexed and made part 
hereof; in which affidavit the names of the witnesses and the facts 
to be proved by them is [are] fully set forth. The said application 
for continuance was overruled and disallowed and the defendant 

forced to trial by the court because the plaintiffs’ counsel ad- 
174 ~=mitted, for the purposes of this trial, that if the persons men- 

tioned in the motion for continuance were present they would 
swear to the matters stated in said motion, the plaintiffs reserving 
the right to make such objections to their testimony on such mat- 
ters as are stated in said motion as the law would sustain; that if 
said testimony from said witnesses could be heard on the trial the 
court would hear it; otherwise not. 
To which ruling defendant, by counsel, objected and tenders this 
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bill of exceptions, which is allowed and ordered — be filed and 
made a part of this record. 
Aug. 4, A. D. 1886. 
(Sig.) ALECK BOARMAN, Judge. 


Endorsed: No. 80. Robert N. Smith ef als. vs. Geo. A. Turner. 
— of exceptions #1. Filed Aug. 4, 86. (Sig.) J. W. Wheaton, 
cl’k. 


175 Bills of Exceptions #2. 
In U.S. Cireuit Court for the Western District of Louisiana. 
Rosert N. Situ et als. 
No. —. 


v8. 
Geo. A. TURNER. 


Be it remembered that on the trial of this case on the 29th day of 
July, 1886, the defendant, The Vicksburg, Shreveport & Pacific 
Railroad Company, by counsel, offered E. M. Smith, Thomas Phil- 
lips, E. Jacobs, as competent witnesses to prove that the land 
described and claimed by the plaintiffs in their petition under a 
certificate & patent from the State of Louisiana, and which is claimed 
by defendant under a grant from the United States Gov’t to the State 
of La. to aid said railroad, and for which defendant prays jucgment 
recognizing their ownership, &c., is worth the sum of ten thousand 


- dollars ; whereupon plaintiffs’ counsel objected on the ground that 


the only part of said Silver Lake tract of 186 acres that was in con- 
troversey in this suit was the part alleged to be in the Se of 
the defendant Turner, and it was admitted by counsel for defend- 
ant that said vart or parcel of land was not worth exceeding 
176 twothousand dollars. | 
The objection of the plaintiffs to the said evidence tendered 
by defendant was sustained by the court and the evidence or adnfis- 
sion excluded for the following reasons, to wit: 

The testimony of the above-named witnesses was not heard be- 
cause the petition claims only the number of acres of land held by 
or in possession of Geo. Turner, the defendant; that the judgment 
in this case, if for plaintiff, could effect only the land held by 
Turner, and the claim set up by the defendant Turner or by the rail- 
way, whatever it may be, does not make this a suit for more than 
the number of acres of land claimed by the plaintiff, which is about 
forty acres, more or less, and is shown by admission of counsel not 
to be worth more than two thousand dollars. | 

If the suit involves title to the 186 acres of land, then the land to 
be passed on is worth about $10,000, as is admitted by counsel for 
plaintiff. 

To which ruling defendant, by counsel, objected, and tend- 
177 __—ers this bill of exceptions, which is accordingly allowed and 
ordered filed & are part of the record of this case. 

Aug. 4, 1886. 

(Sig.) ALECK BOARMAN, Judge. 
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Endorsed: No. 80. Robert N. Smith et als. vs. Geo. A. Turner. 
#2 bill of exceptions. Filed Aug. 4, ’86. E. J. Nolan, d’y cl’k. 


Bills of Exceptions # 3. 


In U.S. Circuit Court for the Western District of Louisiana. 


Rovert N. Smiru et als. 
vs. be 80. 
Gro. A. TURNER. 
Be it remembered that on the 31st day of July, after the evidence 
had all been submitted and after argument of counsel, the court 
came to charge the jury, and said: 
178 The court charged that if the jury find that the land in 
question was, on the 28th Sept., 1850, swamp and overflowed 
or such land as came under the description of the act in which the 
grant was made to the State and had not then been sold by the 
United States, it follows that title vested in the State; that shallow, 
non-navigable, fresh-water lakes and ponds, coming within the lan- 
guage of that act, were included in the grant; that the court would, 
by way of definition and illustration, say what the words used in the 
act mean, and it was for the jury to say whether the land in ques- 
tion is such land as is named in the act; that the character of the 
lands claimed by plaintiff to be swamp lands, such as are described 
in the act, can be shown by witnesses who have personal knowledge 
thereof; that such testimony is sufficient to show that the land sued 
for is or that it is not such land as is described in the act, 18495, of 
1850. 
179 It was shown, without any contradiction on the part of the 
defendant, that the land in question was surveyed in 1853 by 
the surveyor general of Louisiana; that W. W. Smith, the author 
of the plaintiffs’ title, entered the said land, has a patent for it, and 
paid the State for it in 18535, after it was surveyed. These matters 
were not in any way disputed by defendant, and I charge you that 
the grant was a present grant, vesting title in the State; and if you 
find that the land comes within the language of the statute you will 
find for plaintiff. I charge you that nothing further was essential 
to make the title vest in the State; that in this case the failure to 
file in the General Land Office of the United States a list of the 
lands selected under the acts — 1849-50 does not defeat plaintiffs’ 
claim if you are satisfied from the evidence that the land isof such 
a character as the statute describes; that W. W. Smith having 
entered the land and paid the State for it in 1853, after it had 
been surveyed by the surveyor gen’l for Louisiana, it was not neces- 
sary in this case, to make his title good in law, for the See’t’y 
180 of Interior to have done anything further, or for a list of the 
land in question to be filed in his office or in any of the De- 
partments, 
To that charge and ruling defendant, by counsel, objected, and 
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tenders this his bill of exception, and prays that the same may be 
allowed. 
Aug. 4th, 1886. 
(Sig.) ALECK BOARMAN, Judge. 


Endorsed: No. 80. R. N.Smith e¢ al. vs. Geo. A. Turner. Bill of 
exception #3. Filed Aug. 4,’86. (Sig.) J. W. Wheaton, clerk. 


Bills of Exceptions # 4. 
In U.S. Circuit Court for the Western District of Louisiana. 


v8. 


Rozert N. Smiru et als. 
No. 80. 
Gro. A. TURNER. 


Be it remembered, on the 4th day of August, 1886, when 

181 the counsel for pl’ffs herein had read the judgment in this 
case and offered it to the judge for his signature, the def’ts, 

by counsel, objected to the same being signed, for the reason that 
said judgment gives a minute description of a certain tract of land 
in the possession of Geo. A. Turner, when pl’ffs in their petition give 
no description of said land, nor does the map made by W. R. Devoe, 
surveyor, and filed in this suit give any such description of said 


land; which objection was overruled by the court for the follow 


[following] reasons, to which def’t, by counsel, reserves this bill of 
exception and pray- that the same may be signed: Said objection 
was overruled because the map of the land in suit was made by W. 
R. Devoe, a surveyor, and filed in evidence, and the jury found in 
their verdict that the land to which plaintiff was entitled was in 
that survey and shown by the said map, which was received in evi- 
dence without objection Aug. 4, A. D. 1886; to which ruling by 
— counsel objected and tenders this bill of ee ee which is ac- 
cordingly allowed, ordered filed, & made part of the record of this 
case. 
Aug. 4, A. D. 1886. 
(Sig.) ALECK BOARMAN, Judge. 


182 Endorsed: No. 80. R. N. Smith e¢ al. vs. G. A. Turner. 
Bill of exception # 4. Filed Aug. 4,’86. (Sig.) J. W. Whea- 
tou, cl’k. 


Bills of Exceptions # 5. 
In the U. S. Circuit Court for the Western District of Louisiana. 


R. W. Situ et als. 
vs. No. —. 
Geo. A. TURNER. 


Be it remembered that on the trial of this case, on the 29th of 
July, 1886, the defendant, The Vicksburg, Shreveport & Pacific Rail- 
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file as evidence material and competent in defence all the evidence 
that was taken & used on trial of this case of The State of Louisiana 
vs. W. W. Smith, No. — on the district court docket, parish 


183 of Caddo, State of Louisiana, which is annexed hereto; to 
the introduction of which plaintiffs, by their counsel, objected, 


and objections sustained and the evidence excluded upon the follow- 
ing grounds, to wit: 


Among the evidence that was offered by defendants in said case 


is the testimony of 'T. P. Hotchkiss, which, not being objected to, 
went to the jury by consent of counsel. The remaining evidence 


was excluded by the court because, as to the plaintiff’-, it was res inter 


alios acta, and it was not shown that the witnesses were either dead 
or other use [otherwise] disqualified. 

To which ruling defendant, by counsel, objected and tenders this 
bill of exceptions, which is accordingly allowed and ordered filed 
& made a part of the record of this case. 

Aug. 4, A. D. 1886. 

(Sig.) ALECK BOARMAN, Judge. 


Endorsed: No. 80. Robert N. Smith ef als. vs. Geo. A. ‘ 


184 Turner. Bill of exceptions #5. Filed Aug. 5, ’86. (Sig.) 
J. W. Wheaton, cl’k. 


Bills of Exceptions # 6. 
In U.S. Circuit Court for the Western District of Louisiana. 


20BERT N. Situ et als. 
vs. No. 80. 
Geo. A. TURNER. 


Be it remembered that on the 4th day of August, 1886, while this 
case was pending on an application for a new trial or rehearing, the 
defendant, The Vicksburg, Shreveport & Pacific Railroad Company, 
by counsel, entered a plea of prescription of ten years and asked 
that it by filed. PI’ffs, by their counsel, objected, which was sustained 
by the court for the following reasons, to wit ; to which ruling def’t, 
by counsel, reserves this bill of exceptions, and prays that the same 
may be —. 

The plaintiffs’ counsel objected to the filing of the plea, and ob- 

jection was sustained because, — the suit had been sued and a 
185 _ verdict returned by the jury, the plea caine too late. 
Aug. 4, 1886. 
(Sig.) ALECK BOARMAN, Judge. 


Endorsed: No. 80. R.N. Smith e als. vs. G. A. Turner. #6. 
Filed Aug. 4,’86. (Sig.) J. W. Wheaton, clerk. 


road Company, by counsel, offered to read to the court and jury and 


es 
— - 


ROBERT N. SMITH ET AL. 


Extracts of Minutes of U. S. Circuit Court. 
Fripay, August 6th, 1886. 


Court met eam to adjournment. 
Present: Hi 


R. N. Smitg e als. 
v8. No. 80. 
Geo. A. TURNER. 


cc 


(On account of errors, see to-morrow’s minutes.) 


Saturday, August 7th, 1886, at 10 a. m. 


district judge, presiding. 


R. N. Smita et als. 
r v8. No. 80. 
Geo. A. TURNER. 


term. 
Plea of Prescription. 


v8. 


Rosert N. Stu et als. 
No. 80. 
Geo. A. TURNER. 


descri 
of eh for more than ten years. 
187 


s honor Aleck Boarman, district judge, presiding. 


Ordered, That the court do now adjourn until to-morrow morning, 


186 SATURDAY, August 7th, 1886. 
Court met pursuant to adjournment, his honor Aleck Boarman, 


Plea of prescription filed. Bond for writ of error filed. 
d Ordered, That the court do now adjourn until the next regular 


In U.S. Circuit Court for the Western District of Louisiana. 


Now comes the real defendant herein, The Vicksburg, Shreveport 

& Pacific Railroad Company, by counsel, and pleads the prescrip- 
tion of ten years — pl’f’t-’ right to recover, and aver- that the 
have Nery been in the un-terrupted adverse possession of said 

| d in the answer to the merits of this case by title translative 


herefore this company prays that this plea of prescrip- 


tion may be sustained and there be judgment thereon in their 


general relief. 


E. J. Nolan, d’y cl’k. 


[its] favor, & further pray- for all orders and decrees necessary, and 


(Sig.) FRANK B. STUBBS & 
“ WISE & HERNDON, 
Att’ys for R. R. Co. 


Endorsed: No. 80. U. S. circuit court. R.N. Smith e¢ als. vs. 
Geo. A. Turner. Plea of prescription. Filed August 7th, 1886. 
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188 Bond for Writ of Error. 


Know all men by these presents that we, The Vicksburg, Shreve- 
port and Pacific Railroad Company, as principal, and Sandford B. 
McCutchen, as surety, is [are] held and firmly bound unto John W. 
Wheaton, clerk of the United States circuit court for the western 
district of Louisiana, in the full sum of fifteen hundred dollars, to : 
be paid to the said John W. Wheaton, clerk of the said 5th circuit , 

: 


court, — certain attorney, executors, administrators, or assigns; to 
which payment, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, by these 
presents. 
Sealed with our seals and dated this seventh day of August, in the 
year of our Lord one thousand eight hundred and eighty-sixth. 
Whereas lately, at a circuit court of the United States, fifth 
189 judicial circuit, holding sessions in and for the western dis- 
trict of Louisiana, in a suit depending in said circuit court, 
wherein Robert N. Smith et als. — plaintiff- and Geo. A. Turner nom- 
inal & Vicksburg, Shreveport & Pacific Railroad Company real 
defendants, judgment was rendered against The Vicksburg, Shreve- 
port & Pacific Railroad Company, defendant; and the said Vicks- 
burg, Shreveport & Pacific Railroad Company having obtained a 
writ of error and filed a copy thereof in the clerk’s office of the said 
circuit court to reverse the judgment in the aforesaid suit, and a cita- 
tion directed to the said Robert N. Smith et als., citing and admon- 
ishing them to be and appear at the Supreme Court of the United q 
States to be holden at Washington the second Monday of October 
next: 
Now, the condition of the above obligation is such that if the said 
Vicksburg, Shreveport & Pacific railroad shall prosecute this writ 
to effect and answer all damages and cost- if they fail 
190 to make this plea good, then the above obligation to be void ; 
else to remain in full force and virtue. 
(Sig.) VICKSBURG, SHREVEPORT & PA-  [1. s.] 
CIFIC RAILROAD COMPANY, 


(Sig.) Per WISE & HERNDON, [L. s.] 
Att’ys-at-Law for said Co. 
(Sig.) S. B. McCUTCHEN. | [L. s.] 


Sealed and delivered in the presence of— 


Approved. ; 
(Sig.) ALECK BOARMAN, Judge. } 


Unitep STATEs OF AMERICA, | 
District of Louisiana. j | 


Personally appeared Sandford B. McCutchen, who, being duly 
sworn, deposes and says that he is the surety on the within bond ; 
that he resides in the parish of Caddo, in the State of Louisiana, 
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and is worth the full sum of fifteen hundred dollars over and and 
above all his debts and liabilities and property exempt from execu- 
tion. 


(Sig.) S. B. McCUTCHEN. 
Subscribed and sworn before me this 7th day of August, 1886. 
(Sig.) J. W. WHEATON, 


Clerk & Commissioner U. 8. Circnit Court, 
District of Louisiana. 
191 & 192 Endorsed: No. 80. United States circuit court, dis- 
trict of Louisiana. R. N. Smith e¢ als. vs. Geo. A. Turner. 
Bond for writ of error. Filed August 7th, 1886. E. J. Nolan, d’y 
clerk. 


193 Circuit Court of the United States, Fifth Circuit and Western 
District of Louisiana. 


CLERK’s OFFICE. 


I, John W. Wheaton, clerk of the circuit court of the United States 
for the fifth circuit and western district of Louisiana, do hereby 
certify that the foregoing 201 pages contain and form a full; com- 
plete, true, and perfect transcript of the record and proceedings had, 
together with all the evidence adduced, on the trial in the case of 
R. N. Smith et als. versus Geo. A. Turner et als., No. 80 of the docket 
of the said court. 

Witness my hand and the seal of said 
court this 20th day of September, A. D. 


1886. 
J. W. WHEATON, Clerk. 


Seal U.S. Circuit Court for 
the Western Dist. of La. 


194 I, Aleck Boarman, United States judge for the western dis- 
trict of Louisiana, do certify that John W. Wheaton, whose 
name is signed to the above certificate as clerk of the circuit court 
of the United States for the fifth circuit and western district of 
Louisiana, was at the time of signing said certificate and is now the 
clerk of said court; that said certificate is in due form of law, and 
that full faith and credit are due to his official attestations as such 
clerk. 
Given under my hand, at the city of Shreveport, this 20th day of 


September, A. D. 1886. 
ALECK BOARMAN, Judge. 


I, John W. Wheaton, clerk of the circuit court of the United States 
for the fifth circuit and western district of Louisiana, do hereby 
certify that Aleck Boarman, whose name is signed to the foregoing 
certificate as United States judge for the western district of Louisiana, 
was at the time of signing said certificate and is now the judge of 
said court. 


12—276 


90 THE VICKSBURG, SHREVEPORT & PACIFIC R. R. CO. VS. 


Seal U.S. Circuit Court Witness my hand and the seal of said 
for the Western Dist. court, at the city of Shreveport, this 20th 
of La. day of September, A. D. 1886. 


J. W. WHEATON, Clerk. 
195 Uwnrtrep STATES OF AMERICA: 


The President of the United States of America to the honorable the 
judge of the circuit court of the United States for the western dis- 
trict of the State of Louisiana, Greeting: 


Because that in the records and process and also in the rendering 
of judgment in a suit before you or some of you, between The Vicks- 
burg, Shreveport & Pacific Railroad Company, a public corporation 
domiciled at Monroe, Louisiana, and citizen thereof, plaintiff in 
error, being substituted by the order of court for George A. Turner, 
original defendant in said suit, and Robert N. Smith, Elizabeth A. 
Smith, wife of Marine Duvall; Elizabeth W. Smith, and William 
L. Smith, citizens of Shelby county, in the State of Kentucky, and 

John S. Smith, a citizen of the State of Colorado, defendants 
196 _—in error,a manifest error has intervened, to the great damage 

of the said plaintiff in error, as in its complaint has been 
stated, and it is just and proper that the error, if any there be, should 
be corrected in due manner, and that full and speedy justice should 
be done to the parties aforesaid in this behalf, you are hereby com- 
manded that, if judgment thereof be given, then, under your seal, 
you do distinctly and openly send the record and process in the suit 
aforesaid, same being No. 80 on the docket of said circuit court, 
with all things concerning them, and this writ,so that you have the 
same before the Chief Justice and the associate justices of the Su- 
preme Court of the United States on the second Monday of October 

next, at Washington, being the present seat of the National 
197 Government, that, the records and process aforesaid being 

inspected, they may cause to be done thereupon what of right 
ought to be done. 

Witness the honorable Chief Justice of the said Supreme Court, at 
Washington aforesaid, this twentieth day of September, in the year 
of our Lord one thousand eight hundred and eighty-six, and of the 
Independence of the United States one hundred and tenth. 

[Seal U.S. Circuit Court for the Western Dist. of La.] 


J. W. WHEATON, Clerk. 


198 [Endorsed :] No. 80. Vicksburg, Shreveport & Pacific R. 

R. Co. vs. Robert N. Smith, Elizabeth A. Smith, wife of Ma- 
rine Duvall; Elizabeth W. Smith, William L. Smith, John S. Smith. 
Writ of error. Filed Sept. 20th, 86. E.J. Nolan, d’y clerk. 


199 United States of America to Robert N. Smith, Elizabeth A, 

Smith, wife of Marine Duvall, and Marine Duvall, to join 

and assist his said wife; Elizabeth W. Smith, William L. Smith, 
and John S. Smith, Greeting : 

You are hereby cited and admonished to be and appear at a Su- 

preme Court of the United States, to be holden at Washington on 
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the second Monday in October next, persuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
fifth circuit and for the western district of Louisiana, wherein The 
Vicksburg, Shreveport & Pacific Railroad Company is plaintiff and 
you are defendants in error, to show cause, if any there be, why the 
judgment in the said writ of error mentioned should not be 
200 corrected and speedy justice should not be done to the parties 
in that behalf. 
Witness the honorable the judge of the western district of the State 
of Louisiana this 28th day of September, in the year of our Lord one 
thousand eight hundred and eighty-six (1886). 


201 [Endorsed :] No.80. U.S. circuit court, 5th circuit, western 

district of Louisiana. Robert N. Smith e¢ als. vs. Vicksburg, 
Shrevevort & Pacific Railroad Company. Citation. Filed Oct. 1st, 
1886. E. J. Nolan, d’y cl’k. 


Ree’d a true and certified copy of within citation on this the 2nd 
day of Oct., A. D. 1886, and on same day served same on Land and 
Land, att’ys-at-law, at Shreveport, La., by handing to Alfred D. Land 
in person, a member of said firm, at his office, in said city. 

J. C. JONES, 
D’y Marshal. 

Sworn to and subscribed before me this 2nd day of October, A. D. 
1886. | , 

[Seal U. S. Circuit Court for the Western Dist. of La.] 


E. J. NOLAN, D’y Clerk. 


902 Know all men by these presents that we, Frank S. Bond, 

as president of the Vicksburg, Shreveport & Pacific Railroad 
Company, as principal, and Sandford B. McCutchen, as surety, are 
held and firmly bound unto Robert N. Smith, Elizabeth A. Smith, 
wife of Marine Duvall; Elizabeth W. Smith, William L. Smith, and 
John S. Smith in the full and just sum of fifteen hundred dollars, 
to be paid to the said Robert N. Smith, Elizabeth A. Smith, wife of 
Marine Duvall; Elizabeth W. Smith, William L. Smith, and John 
S. Sinith, their attorneys, executors, administrators, or assigns, jointlv 
and severally, by these presents. 

Sealed with our seals and dated this twenty-third day of Septem- 
ber, in the year of our Lord one thousand eight hundred and eighty- 
six. 

Whereas lately, at a session of the circuit court of the 

203 United States, fifth judicial circuit, holding sessions in and 
for the western district of Louisiana, in a suit depending in 

said circuit court, wherein Robert N. Smith, Elizabeth A. Smith, 
wife of Marine Duvall, joined and‘assisted by her said husband ; 
Elizabeth W. Smith, William L. Smith, and John S. Smith are 
plaintiffs and The Vicksburg, Shreveport & Pacific Railroad Com- 
pany is defendant, substituted by order of court for George A. 
Turner, original defendant, being No. 80 on docket of said circuit 
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court, judgment was rendered against the said Vicksburg, Shreve- 
port & Pacific Railroad Company, defendant; and the said Vicks- 
burg, Shreveport & Pacific Railroad Company having obtained a 
writ of error and filed a copy thereof in the clerk’s office of the said 
circuit court to reverse the judgment in the aforesaid suit, and a 

citation directed to the said Robert N. Smith, Elizabeth A. 
204 Smith, wife of Marine Duvall, and said Marine Duvall to 

join and assist his said wife; Elizabeth W. Smith, William 
L. Smith, and John 8S. Smith, citing and admonishing them to be 
and appear at a supreme court of the United States to be holden at 
Washington on the second Monday in October next: 

Now, the condition of the above obligation is such that if the said 
Vicksburg, Shreveport & Pacific Railroad Company shall prosecute 
its said writ of error to effect and answer all damages and costs if 
it fails to make its plea good, then the above obligation to be void ; 
else to remain in full force and virtue. 

(Sig.) FRANK 8S. BOND, 
President of the Vicksburg, Shreveport & Pacific 
Railroad Company, 
By WISE & HERNDON, Att’ys. [L. s. 
S. B. McCUTCHEN. L. S. 


Approved. | 
(Sig.) ALECK BOARMAN, U.S. Judge. 


205 [Endorsed :] No. 80. U.S. circuit court, 5th circuit, western 

district of Louisiana. Robert N. Smith e¢ als. vs. Vicksburg, 
Shreveport & Pacific Railroad Company. Bond. Filed Oct.1,’86. E. 
J. Nolan, d’y el’k. 


Personally appeared Sandford B. McCutchen, who, being duly 
sworn, deposes and says that he is surety on the foregoing bond ; 
that he resides in Caddo parish, in the western district of Louisiana, 
and is worth the full suin of fifteen hundred dollars over and above 


all his debts, liabilities, and exemptions. 
S. B McCUTCHEN. 


Sworn to & subscribed before me this 23d day of September, A. D. 
1886. 
[Seal U. S. Commissioner, Western District La. ] 
J. B. SLATTERY, 
U. S. Commissioner. 


Endorsed on cover: W. Louisiana C. C. U. S. No. 276. The 
Vicksburg, Shreveport & Pacific Railroad Company, plaintiff in 
error, vs. Robert N. Smith, Elizabeth A. Smith, wife of Marine Du- 
vall; Elizabeth W. Smith, William L. Smith, and John S. Smith. 


Filed December 13, 1886. 


SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1889. 


The Vicksburg, Shreveport and Pacific Railroad 
Company, 


No. 27 GS.) vs. 


Plaintiff in Error, 


Robert N. Smith and Others, 
Defendants in Error. 


BRIEF FOR PLAINTIFF IN ERROR. . 


EDWARD COLSTON, 
Of Counsel for Plaintiff in Error. 
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) SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1889. 


The Vicksburg, Shreveport and Pacific Railroaa 
Company, 


Plaintiff in Error, 
No, 27G.]) | vs. 
Robert N. Smith and Others, 
Defendants in Error. 


(ee nage ta 


BRIEF FOR PLAINTIFF IN ERROR. 


This action was brought by the defendants in error, as 
plaintiffs, in the Cirenit Court of the United States for the 
Western District of Louisiana, against one Turner, as de- 
dlendant, to recover from said Turner possession of a tract 
of about 40 acres of land, part of a larger tract contain- 
ing about 186 acres. Turner was in possession as tenant 
of the plaintiff in error, and by his answer (Record, p. 3) 
vouched in his lessor, which thereafter conducted the de- 
fense. 

From the record, it appears that the land in question 
was included within the limits of the grant made by the 
United States to the State of Louisiana, for the construc- 
tion of railways, by act of Congress approved June 3, 1856, 


and was conferred upon The Vicksburg, Shreveport and 
Texas Railroad Company by the State of Louisiana by 
acts of the general assemby approved June 3, 1856, and 
March 11,1857. The act of Congress referred to was one 
of several like acts granting lands to the several states, In 
aid of the building of railways, and provided (11 Stat- 


utes at Large, p. 19, sec. 4): 


“That the lands hereby granted to said state shall be 
disposed of only in the manner following; that is to say, 
that a quantity of land not exceeding one hundred and 
twenty sections and included within a continuous length 
of twenty miles of said roads may be sold; and when the 
governor of said state shall certify to the Secretary of the In- 
terior that any twenty continuous miles of said roads are 
completed, then another like quantity of land hereby 
granted may be so sold; and so from time to time until 


said roads ure completed; and if said roads are not com- 
pleted within ten years, no further sale shall be made, and 
the lands unsold shall revert to the United States.” 


The Louisiana aets transferring to the Vicksburg, 
Shreveport and Texas Railroad Company so much of the 
grant as pertained tothe route from the Mississippi river uia 
Shreveport to the Texas boundary imposed no new terms. 
The plaintiff in error succeeded to the title under fore- 
closure of a mortgage made by The Vicksburg, Shreveport 
and Texas Railroad Company. (Record, p. 13.) 

The tract known as “ Silver Lake,” containing about 
186 acres, of Which the lands in dispute here are a part, 
was what is described in the tabie on page 42 of the Ree- 
ord as * Lots 1, 2, 3, 4, 5, 6, 7, 8, and 9, of See. 31, Town 18, 
Range 138, containing 178.80 acres,” which were approved 
to the predecessor, in title of plaintiff in error, October 7, 
1859, and re-approved January 10, 1874. (Record, p. 22, 
und also p. 43.) 

The claim of defendants in error is (Record, p. 1) that 


3 


the lands were “swamp lands,” and passed to the State 
under the Swamp Land Acts of 1849 and 1850, and that 
they were thus excepted from the act of June 3, 1856, un- 
der section 1 thereof. , 

The Record (p. 56) shows that, by act approved April 
30, 1853, promulgated June 23, 1853 (Record, p. 57), the 
register of the (state) land office was empowered to sell the 
“shallow lakes” belonging to the state, and that under 
that act the shallow lake known as“ Silver Lake” was 
patented to Wm. W. Smith, the ancestor of defendants in 
error (Record, p. 57). Under this patent, defendants in 
error claim, and, upon the sufficiency of their title, the 
whole case, being in substance an action of ejectment, 


must turn. 


We contend: 

First. That “ Silver Lake” is not and was not swamp 
land, within the meaning of the Swamp Land Acts of 1849 
and 1850; 

Secondly, That if it was not swamp land it did not be- 
come the property of the State of Louisiana until the act 
of June 3, 1856, and then only subject to the trusts of 
that act ; 

Thirdly. That the patent of February 24, 1855, to W. 
W. Smith, under which defendants in error claim, was not 
for “ swamp land,” but only for a“ shallow luke,” and can 
not be supported as for swamp land ; 

Fourthly. That the patent to W. W. Smith, of Feb- 
ruary 24, 1855, was canceled and annulled by the jadg- 
ment in the case of the State of Louisiana v. W. W. Smith, 
in the District Court for the kighteenth Judicial Di-trict, 
Parish of Caddo, Louisiana, entered November 24, 1860, 
and found at page 65 of the Record in this cause; and that 
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it can not be relied upon as evidence of any title whatso- 
ever; and 

Fifthly. That the plaintiff, having been in open and 
notorious adverse possession of the lands in question for 
more than ten years, its title is complete by prescription 
under the laws of Louisiana. 3 

The petition of the defendants in error (Record, p. 2) 
avers that they rely upon the patent to their ancestor, W. 
W. Smith, of 1855, us confirmed by the acts of Congress 
of March 2, 1855, and March 3, 1857, respectively. But 
the Louisiana act, under which Smith bought, did not as- 
sume to order the sale of any swamp lands. It authorized 
(Record, p. 56, No. 284) the register of the land office at 
Baton Rouge— 


“to sell the shallow lakes in this State, the area of which 
has been ascertained by survey, ete. .. ne 
Provided said sale shall not be made until the lands have 
become the property of the State, and been legally sur- 
veyed, and the surveys recognized by the State.” 


Thus the authority of the register to make the sale and 
issue the patent to W. W. Smith, under which defendants 
in error claim, was conditioned on the existence of the 
facts required by the act. And disregarding for the mo- 
ment the evidence adduced in the case ot State of 
Louisiana v. Smith, the admission of which was refused by 
the court below in the case at bar (see Bill of Exgeptions 
No. 5, Record, p. 85), it is plain that all these questions 
were at issue in that case, and were decided adversely to 
the claim of the patentee by the final judgment. (Record, 
p. 69.) 

The history of the matter as disclosed by the present 
record is as follows: 

By act approved April 30, 1853 (Record, p. 56), the 


‘ 
| 
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General Assembly of the State of Louisiana authorized the 
Register of the Land Office at Baton Rouge to 


“sell the shallow lakes in this State the area of which has 
been ascertained by survey and which are susceptible of 
being reclaimed wholly or in part by draining and level- 
ing: Provided, that this act shall not apply to any navi- 
gable lakes in this State, provided said sale ‘shall not be 
made until the lands have become the property of the State 
und been legally surveyed and the surveys recognized by 
the State.” 


At the date of the passage of the act statutes had no 
binding effect until promulgated in the manner prescribed 
by law. (Civil Code of Louisiana, Preliminary Title, 
Chapter 2, Articles 1 to 5.) The act in question, so far as 
it was an authority to the Register of the Land Office, did 
not become operative until three days after the promulga- 
tion (Civil Code, idem, Article 6). This promulgation 
wus made in the official state’ paper’ on the 23d day or 
June, 1853 (Record, p. 57), but in the meantime, on the 
14th of May, 1853, W. W. Smith, the ancestor of defend- 


ants, assumed to purchase, and received a certificate (see 


Certificate No. 1, Record, p. 57) for, 


“The shallow lake known as Silver Lake in the Par- 
ish of Caddo, . . . containing one hundred and 
eighty six and 57-100 acres, at the rate of one and 25-100 
dollars per acre, amounting to two hundred and thirty- 
three 31-100 dollars,” 


from the Register of the Land Office, and thereafter, on 
February 24, 1855, a patent (see No. 1,383, Record, p. 64) 
was issued to him for the tract. 

On December 3, 1857, Hinton Smith, the District At- 
torney for the Eighteenth Judicial District, Parish of 
Caddo, tiled his petition (Record, p. 47) in the District 
Court of the parish praying that the certificate of entry 
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and the patent to W. W. Smith might be declared null 
and void, and said Smith ordered to surrender them to 
the state authorities to be canceled. This petition alleges 
as the grounds for the action (Record, p. 48), that Smith’s 
certificate of entry had been with his knowledge canceled 
by Renshaw, the register, on June 10, 1853, less than a 
month after it had been made, presumably because Ren- 
shaw had then discovered his lack of authority under the 
act. The petition states (Record, p. 48) three other grounds, 
namely : 

First. That the law under which the entries were made 
had not been promulgated at the date of the entries. 

Secondly. That the lakes (Silver Lake and Cross Lake) 
had not at the time of the entries and up to the bringing 
of the suit been legally surveyed, nor had the surveys been 
recognized by the State. 

Thirdly. That the patent to Silver Lake had _ been is- 
sued, was issued by the register in error of the fact that the 
law had not been promulgated, and also in error of the 
fact that the entry had been canceled before the promul- 
gation of the law. 

On March 30, 1858, W. W. Smith filed exceptions 
(Record, p. 50) to the petition, pleading a want of author- 
ity. in the district atttorney to bring the action, which 
were sustained, the petition dismissed, and appeal taken 
by the State to the Supreme Court, where the judgment of 


dismissal was, on July 23, 1858, reversed, and the cause re- 


manded for trial (see opinion and judgment of the Su- 
preme Court of Louisiana, pp. 71 and 72 of the Record). 
Pending a trial, the district attorney suggested to the 
District Court by petition filed February 14, 1859, the 
death of the defendant, W. W. Smith, and the appoint- 
ment of Jno. W. Smith as his administrator, and prayed that 
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the administrator might be cited to appear and defend 
the action. The administrator accordingly appeared and 
answered, denying the allegations of the petition, and 
claiming to be the owner of the land and of all the right 
and titie of the State of Louisiana thereto (Record, p. 52). 
Thereafter a trial was had before a jury which, on No- 
vember 12, 1860, found for the plaintiff, and directed that 
the certificate and patent should be annulled and delivered 
up (Record, p. 69), and though motion for a suspensive ap- 
peal was made and granted and bond filed (Record, p. 70), 
no appeal was ever perfected, and the verdict and judg- 
ment stand unreversed. 

From the papers filed in evidence by the plaintiffs on 
the trial of the exception and plea filed by the railroad 
company (Record, p. 9), it appears that all the plaintiffs, as 
well as James F. Smith, in whose right the claim of Elizabeth 
W. Smith seems now to be made, were, at the time of the 
death of W. W. Smith, the appointment of Jno. W. Smith 
as his administrator, and during all the proceedings in the 
case of State of Louisiana v. Smith, non-residents of 
Louisiana. This being se, the administrator was by the 
law of Louisiana the person qualified to stand in judg- 
ment for them in respect of all matters affecting the es- 
tate of W. W. Smith and their interest therein. In- 
deed, all actions that could have been brought against 
the intestate must be brought against his administra- 
tor in such a case as happened—that of the heirs residing 
beyond the jurisdiction of the Louisiana courts. And 
the action of Louisiana v. W. W. Smith having been 
brought in his lifetime was upon his death properly 
revived against his administrator. This also explains why 
the State in reviving the action did not make parties by 
name the heirs of Smith. The petition of revival (Ree- 
ord, p. 52) prays for “service upon all other legal repre- 
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sentatives,” but it does not appear that process ever issued 
to any other than the administrator, who appeared and de- 
fended, and suffered a judgment against him. The heirs 
being non-residents of Louisiana, the administrator was 
by law their representative, since it is clear that if the suit 
must have been brought against him had W. W. Smith 
died before it was begun, by the same token it was prop- 
erly revived against him when his intestate died pending 
his trial. 

The Record (p. 67) shows that in the case of Louisiana 
v. W. W. Smith, the death of the defendant was suggested 
on October 26, 1858, and that a petition for revival was 
filed February 14, 1859 (Record, p. 53), while the adminis- 
trator’s answer was filed April 29, 1859. The record also 
shows (p. 73), that on October 25, 1858, John W. Smith 
applied for letters of administration on the estate of W. 
W. Smith, deceased, and therein alleged the residence of 
all the heirs to bein the State of Kentucky. The heirs are 
mentioned by name in the petition (Record, p. 27) of one 
John Brown to be appointed tutor or guardian of those 
under age, and the residence of all of them is averred to 
be in Kentucky. Some of the heirs seem subsequently to 
have disappeared ; at least they are not accounted for, and 
the court below found that the defendants in error in the 


case at bar were the sole heirs of W. W. Smith, and the’ 


judgment allotted to them all of W. W. Smith’s interest 
in the land in controversy. 

Admitting now, forthe moment, that the state became 
invested with the title to “ Silver Lake,” under the Swamp 
Land Acts of 1849 and 1850, subject only to identification, 
can it be contended that a judyment of the State court set- 
ting aside the sale, entry, and patent left any thing in the 
State’s vendee? The judgment in Louisiana v. W. W. 
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Smith, annulled Smith’s patent without qualification. He 
did not claim, nor do defendants claim, any other title 
than such asthe patent gave. If W. W. Smith had bought 
from the State under general laws authorizing the sale of 
swamp lands, and not under the particular act of 1853, 
that would have been available to him as supporting his 
patent on general grounds. But, certainly, whatever title 
W. W. Smith had was by virtue of his certificate of entry 
and the patent issued to him in pursuance thereof. Both 
these were set aside aud annulled at the suit of the State. 
Yet, nearly thirty years later, the heirs of the patentee rely 
upon this same canceled patent, and are allowed to re- 
cover under it as if there had been no validity in the 
former judgment. 

The theory of the defendants in error is, that the pat- 
ent of W. W. Smith was for swamp land, and that, thus, 
any informality or defect was cured by the curative acts 
passed by Congress March 2, 1855, and March 3, 1857. = If 
any title or interest in “ Silver Lake” had been left in the 
estate of W. W. Smith after the judgment annualling and 
canceling his patent, it might be true that the acts of 
Congress confirmed it. But it could not have been in- 
tended by Congress that the acts should vest a good title 
in one who had no color of title or right of occupancy. 
It is true that the curative acts were passed before the suit of 
Louisiana v. Smith was brought, but, as the result of that 
suit determined that W. W. Smith’s patent had been 
wrongfully issued and was void, there was nothing upon 
which the curative provisions of the acts could operate. 
Out of nothing, nothing is made, even by multiplication. 

The act of March 2, 1855, is found in 10 Statutes at 
Large, 634. It provides: 


“ That the President of the United States cause pat- 
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ents to be issued . . tothe . . purchasers . . or lo- 
cators who have made entries of the public lands, claimed 
as swamp lands, either with cash, or with land warrants, 
or with scrip, prior to the issue of patents to the state 
or states, as provided for by the second section of the act 
approved, September twenty-eight, eighteen hundred and 
es 3s . . Provided, that in ull eases where 
any state, through its constituted authorities, may have 
sold or disposed of any tract . . of said land to any indi- 
vidual . . prior to the entry, sale, or location of the same 
. . no patent shall be issued by the president for such 
tract . . of land until such state, through ita constituted 
authorities, shall release its claim thereto, in such form as 
shall be prescribed by the Secretary of the Interior,” ete. 


The act of March 3, 1857 (11 Stats. L. 251), merely 
confirms the Swamp Land Acts of September 28, 1850, and 
March 2, 1849, and continues in force the act of March 2, 
1855, “so far as the same (swamp lands) shall remain va- 
cant and unappropriated.” And it could not apply to 
‘Silver Lake,” for the reason, if for no other, that * Silver 
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Lake” was at that time neither “ vacant” nor “ unappro- 
priated,” having been by the act of June 3, 1856, granted 
to the State of Louisiana for the purpose of aiding in the 
construction of railroads. (See letter of 8S. J. Kirkwood, 
Secretary of the Interior, Record, p. 22.) And, as appears 
by Secretary Kirkwood’s letter (Record, p. 22), as well as 
by the certificates of McFarland, Commissioner (Record, 
p- 4), and Drummond, Commissioner (Record, p. 42), ap- 
proved by the Acting Secretary of the Interior (Record, p. 
43), the whole tract, of which the land in question here is 
a part, was approved to our predecessor in title in 1859, 
and reapproved in 1874. In the table “Silver Lake” is 
the tract thirdly described as * lots 1, 2,3,4, 5, 6, 7, 8, and 
9 of section 31, township 18, range 13, containing 178.80 
acres.” 

It nowhere appears that Smith’s heirs ever complied 
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with the formalities prescribed by these acts ; that the State 
of Louisiana ever released her claim upon the tract; or 
that the United States ever recognized any title in Smith’s 
heirs. Wedo not perceive how these acts can help the 


defendants in error. They confirm titles, but do not give 
title where none before existed. 

It is to be observed that in Louisiana v. Smith, the 
precise question raised by the petition in the case at bar 
was litigated, namely, whether “ Silver Lake ” was swamp 
land and had been bought by Smith as such. 

The court below refused to admit the record of the 
evidence in Louisiana v. Smith, on the ground that it was 
res inter alios acta. (See Bill of Exceptions No. 5, Record, 
pp. 85 and 86.) In this we think it clearly erred, since, as 
we have shown, the administrator represented all the 
parties who might be interested in the estate, including the 


a oo 


defendants in error here, and it was competent for the 
plaintiff in error to show that in the cause in which Smith’s 
patent was set aside, the question, material in the case at 
bar, was litigated and decided adversely to the claims of 
defendants in error. The evidence to which we refer is 
found in the Record, pp. 54-64. 

This court has in namerous cases decided that a fact 
or controversy once decided by a competent tribunal can 
not be re-examined by another court of concurrent juris- 
diction in a suit between the same parties or their privies. 
See 
? Bank v. Beverley, 1 Howard, 134. 

; Aspden v. Nixon, 4 Howard, 467. 
Cromwell v. County of Sac, 94 U. 8. 351. 


We have seen that, in Louisiana v. Smith, it was de- 
termined that the certificate and patent on which defend- 
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auts in error rely were wrongfully issued, and that they 
were therefore ordered to be annulled and canceled. In 
the cause, too, the question whether “Silver Lake” was 
swamp land was litigated, and, it must be presumed, de- 
cided adversely to the defendant. To this cause defend- 
ants in error were parties duly served and appearing by 
the lawful representatives of their title, at first by their 
ancestor in person, and later by his administrator. All 
the parties in the case at bar claim through a common 
source of title, the plaintiff in error from the State of 
Louisiana as grantee of the United States under the act of 
June 3, 1856, and the defendants in error from the State 
of Louisiana as grantee from the United States under the 
Swamp Land Acts. As to “ Silver Lake,” the title of de- 
fendants in error was litigated and decided adversely to 
them in the case of Louisiana v. Smith, and the successful 
party, having established the invalidity of the very claim 
urged in the case at bar, caused the lands to be certified 
and approved to the plaintiff in error’s predecessor in title 
as part of those granted to it by the United States under 
the act of Congress of June 3, 1856. We have thus on 
one side of the present controversy the plaintiff in error 
claiming the title of the State of Louisiana, and on the 
other the defendants in error claiming title from the State 
of Louisiana under a patent that has been judicially de- 
clared void in a suit between their grantor and their rep- 
resentative. Do not these circumstances bring the case at 
bar within the purview of Cromurell v. County of Sac, 94 
U. 8. 351? On p. 352 it is said: 


“In considering the operation of this judgment (a 
judgment rendered in a former action), it should be borne 
in mind, as stated by counsel, that there is a difference be- 


-* 
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tween the effect of a judgment as a bar or estoppel aguinst 
the prosecution of a second action upon the same claim or 
demand, and its effect as an estoppel in another action be- 
tween the same parties upon a different claim or cause of 
uction. In the former case, the judgment, if rendered 
upon the merits, constitutes an absolute bar to a subse- 
quent action. It is a finality as to the claim or demand in 
controversy, concluding parties and those in privity with 
them, not only as to every matter which was offered and 
received to sustain or defeat the claim or demand, but as 
to any other admissible matter which might have been of- 
fered for that purpose. . . 2. 1. 1 1 ee we ee 

* Such demand or claim having passed into judgment, 
can not again be brought into litigation between the 
parties in proceedings at law upon any grounds what- 
ever.” 


In the case at bar, the defendants in error must stand 
or fall solely by virtue of their own title; no informality 
or defect in the title of plaintiff in error can avail them. 
They rely upon a patent which has-been judicially de- 
clared invalid. If the defendants in error are in privity 
with W. W. Smith, and plaintiff in error is in privity with 
the State of Louisiana, and of neither can there be doubt, 
the judgment in Louisiana v. Smith is a bar to the present 
action, and plaintiff in error ought to have had judgment 
below. 

It appears, also, by Bill of Exceptions No. 5 (Record, 
p. 84), that the court below instructed the jury, 


“That shallow, non-navigable, fresh-water lakes and - 
onds, coming within the language of that act (the Swamp 
Land Act of September 28, 1850, 9 Stats. Large, p. 519), 
were included in the grant.”. 


It seems to us that this was either an instruction that 
shallow lakes are swamp lands within the act, or else it 
quite begged the question. If it was a positive instrue- 
tion, it was erroneous, since, as the cases we have cited 
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demonstrate, by the case of Louisiana v. Smith and the 
judgment therein, the defendants in error were estopped 
from asserting that “Silver Lake” was swamp land. It 
also illustrates how seriously plaintiff in error was preju- 
dived by the refusal of the court (see Bill of Exceptions 
No. 5, Record, p. 85) to admit the evidence in Louisiana v. 
Smith, which would have shown specifically that the ques- 
tion of the character of “ Silver Lake” was raised and 


tried in that case. 


While the cause was pending in the court below on 
application for a new trial, and before judgment, the 
plaintiff in error entered a plea of the statute of limita- 
tions—adverse possession for more than ten years, which 
the court refused leave to file. (Bill of Exceptions No. 6, 
Record, p. 86.) In this we think the court erred. 

No judgment had been entered and a motion for a 
new trial was pending, and under the case of Refzer v. 
Wood, 109 U.S. 185, it was in time. In that case, the 


court, at p. 187, say: 


“Tt is well settled, that, in the absence of a contrary 
rule established by statute, a defendant who desires to 
avail himself of a statute of limitations as a defense, must 
‘aise the question either in pleading or on the trial or be- 
fore judgment.” | 


Citing 94 U. 8. 76, and 105 U. 8S. 640, both of which hold 
that the defense can not be raised for the first time in the 
appellate court. 

Furthermore, the plea offered should have been re- 
ceived because it was no more than a formal presentation 
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of the fact of adverse possession, which had been in sub- 
stance pleaded in the answer and shown by the proof. 
The petition alleged that Turner, the tenant of the 
railroad company, was in possession, and the answer un- 
dertook the defense, and alleged that (Record, p. 78) : 


‘The land described in plaintiff’s petition . . . . 
was acquired by said (The Vicksburg, Shreveport and 
Texas) railroad company, and duly certified or patented as 
belonging to said company by the U. S. Government, and 
which has been legally sold and transferred by said rail- 
road company to Jefendant company, and deed duly re- 
corded.” 


It nowhere appears that defendants in error were ever 
in possession of the land in question, either by themselves 
or by their representatives. The proof shows (Record, p. 
21 and elsewhere) that the lands variously known as “ Sil- 
ver Lake,” or as lots 1, 2, 3, 4, 5, 6, 7,8, and 9, of section 
31, township 18 north, range 13 west, were certified to The 
Vicksburg, Shreveport and Texas Company in 1859, and 
re-approved in 1874. It shows, too, that The Vicksburg, 
Shreveport and Texas Railway, and all its property, came 
to plaintiff in error by deed dated June 6, 1881, found at 
p. 24 of the Record. Thus no possession is proved as to 
the lands except that of plaintiff in error by its tenant. 
No one else appears ever to have been in possession, and 
this possession must be deemed to date from 1874 at least, 


more than eleven years before the filing of the petition in 


the case at bar in November, 1885. Since then, by the 
pleadings, aided by the evidence at the tria!, the question 
of adverse possession is substantially raised, it was, we 
contend, error in the court to refuse to allow the formal 
plea to be filed at any time before judgment. 
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[I. 


This case was before this court at the October Term, 
1886, upon motion to dismiss, aud was continued for hear- 
ing with the case on its merits (122 U. 8. 638). 

The ground of the motion to dismiss was want of ju- 
risdiction in this court, for that the record did not show 
the matter in dispute to be of the sum or value of $5,000. 

It appears, by Bill of Exceptions No. 2 (Record, p. 
83), that the plaintiff in error, defendant below, offered to 
prove that the land described and claimed by the plaintiffs 
in their petition was worth the sum of $10,000, which the 
court refused to allow, solely, as it appears, on the ground 
that at some time plaintiff in error’s counsel had admitted 
that the thirty-five or forty acres for which judgment was 
rendered were worth about $2,000. This was done not- 
withstanding that the answer of the railroad company (Ree- 
ord, p. 78) alleged “that the land described in plaintiff's 
petition, aud sought to be recovered in this suit, is worth 
at least $10,000.” 

In Parker vy. Morrill, 106 U.S. 1, it was decided that 
it must appear, by the record or otherwise, that the value 
of the matter in dispute exceeds $5,000. The opinion 
(Id., p. 2) shows that the phrase “ by the record,” is used 
in its widest sense. In that case, the record did not show 
what the value was, and no attempt was made to supply 
the defect by affidavit or otherwise. -And this court, find- 
ing that the fact of value did not affirmatively appear, dis- 
missed the cause. 

The existence of jurisdiction is, when put in issae, a 
question to be determined by this court, not by the court 
below ; and, for that purpose, the court looks to the record, 
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or to such other evidence as may be received, to supply its 
deficiencies. 

Where the judgment is for money, or for something 
capable with the aid of the record of estimation in money, 
it will be the measure of the value of the matter in dispute 
as against the party appealing. 

New York R. Co. v. National Bank, 118 U. 8. 608. 


In the case at:bar, the judgment (Record, p. 80) is for 
the possession of certain lands therein described, and no 
value is attributed to them, so that we are constrained to 
look to the rest of the record. 

As has been said, the answer of the plaintiff in error 
(Record, p. 78) alleges “the value of the land . .. . 
suught to be recovered,” to be at least $10,000. The de- 
fendants in error will hardly be heard to say that the land 
described in the judgment is not that “ sought to be recov- 
ered,” and as the judgment is against plaintiff in error, it 
is plain that its answer alleges the value of the matter in 
dispute, ¢. e., of the land described in the judgment, to be 
at least $10,000. 

How do defendants in error meet this? They say 
that, as appears by Bill of Exceptions No. 2 (Record, p. 
83), the court below found the value to be $2,000 upon an 
udmission of counsel. But it is no part of the duty of the 
court below to find a jurisdictional fact for this court. Its 
duty was ended when it allowed evidence to be adduced from 
which this court could find the fact for itself. Moreover, 
the admission of counsel referred to was, at most, only evi- 
dence capable of being supplemented and explained, and, 
if competent at all, was so only as testimony that might 
have been adduced by defendants in error to controvert 


the proof offered by plaintiff in error. 
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If the action of the court below can be sustained, 
there is no method by which a litigant may have a decis- 
ion of this court to a question of its jurisdiction. 

It is only necessary for the court below to form an 
opinion upon that point, insert it in the record in the form 
of a refusal of an offer of evidence, and the thing is done. 
If the court below erred in rejecting plaintiff in error’s ev- 
idence of value, then the value is that alleged in the an- 
swer, “at least $10,000,” and the jurisdiction of this court 
is complete. 

We believe that, in the absence of any counter-proof 
or allegation, the averment of the answer would have been 
sufficient without the testimony offered by plaintiff in er- 
ror. But, when evidence was offered, the court below said, 


in effect: 


“No, you shall adduce no proof. Although the peti- 
tion describes no land by metes and bounds, asks for no 
specific number of acres, and assigns no value to the land 
claimed, And although the answer avers the value to 
be at least $10,000.00. Yet I will hear no evidence, nor 
allow any to go into the record. I heard counsel for de- 
tendant say the land was worth about $2,000.00. He may 
or may not be familiar with land values; that is imma- 
terial. Ile may or may not have known the land in dis- 
pute. Yet his admission satisfies me, and is conclusive. 
The land is vot worth more that $2,000.00, the judgment 
of this court will be final, and the Supreme Court will 
have no jurisdiction to hear an eppeal from it.” 


We contend that, having in view the allegation of the 
answer, it sufficiently appears by the Record that the value 
of the matter in dispute is at least $10,000. And we sub- 
mit that, if the court below had been of opinion that the 
averment of the answer did not of itself establish the 


value, its course in rejecting evidence offered by the 
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defendant (plaintiff in error here), and finding a value of 
its own motion was erroneous, and should be disregarded. 
The existence vel non of jurisdiction in this court is a ques- 
tion for the determination .solely of this court, and if the 
court below bad conducted an enquiry into the value, the 
facts elicited, if properly brought into the reeord, might 
lave sufficed to enable this court to determine whether 
jurisdiction existed. But the court received no evidence 
except from the defendants in error, and that in the form 
of an admission of counsel. It refused to hear any thing 
from the plaintiff in error. Can it be said that there has 
been an opportunity to be heard upon the question ¢ 

In Leigler v. Hopkins, 117 U.S. 684, affidavits were re- 
ceived to contradict a finding by the court below as to 
value, although that case had been tried to a judge with- 
out a jury, and a finding of facts had been made, among 
which was one as to value. 

The case at bar being in ejectment, no sum of money 
by which to measure the value of the matter in dispute 
was demanded by the plaintitts. It is obvious that the 
value of the matter in dispute is measured by the amount 
of the damage that the appellant will suffer in case the 
judgment be aftirmed. Here the defendant in such case 
will lose its land. What, then, is the value of the land? 

The court will look to the whole record. ( Webster v. 
Insurance Company, 110 U.S. 386; Bradstreet Company v. 
Higgins, 112 U.S. 227.) Looking into the record, we find 
that the value is averred in the answer to be $10,000, 
or more; that this is not any-where denied; and that 
the only intimation to the contrary is a statement by the 
court below that it heard defendant’s counsel say that the 
land was worth $2,000. 


As to the jurisdiction, as shown by the record, we in- 
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sist that the averment of the answer is conclusive, for the 


reason that the only other statement concerning It is part ; 


of an erroneous reason given by the court below for mak- 


ing an erroneous ruling, and must be disregarded. 


In the case of Erans v. Troy, 97 U.S. 1, this court 


held that : . 


“Tf jurisdiction is invoked because of the collateral 
effect a judgment may have in another action, it must ap- 
; pear that the judgment conclusively settles the rights of q 
the parties in a matter actually in dispute, the sum or value 
of which exceeds the required amount.” 


— oe 


ii Under this rule. also, we ask that this court take 


jurisdiction of the case at bar. It is undisputed that the 


land specifically deseribed in the judgment of the case at 
if bar is part of a larger tract, called * Silver Lake,” and that 


the value of the whole tract is at least $10,000. The whole 
tract is included in the Smith patent and in the certifica- 
tions to the plaintiff in error of 1856 and 1874. The title 


ena 


to the whole depends upon the same questions as to the 


title to the part. The affirmance of the judgment herein 


will settle against plaintiff in error the main question—the 
present validity of the Smith patent. 


We ask that the motion to dismiss be overruled, that 


the judgment of the court below be set aside, and that a 
new trial be ordered. | 

Respectfully submitted. | 
EDWARD COLSTON, | 
| Of Counsel for Plaintiff in Error. y 
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SUPREME COURT OF THE UNITED ATES, 


OCTOBER TERM, 1889. 


The Vicksburg, Shreveport & Pacific Railroad Company, 


No. 276. Plaintiff in Error, 


o—-V8.-—— 


Robert N. Smith and Others, 


Defendant in Error. 


SUPPLEMENTAL BRIEF FOR PLAINTIFF IN ERROR. 


ON MOTION TO DISMISS. 


The plaintiffs in the Court below, defendants in error if 
here, allege that they are owners of a certain tract of land ~ 
known as Silver Lake, in Caddo parish, Louisiana, con- 
tdining an area of 186.57 acres, and is illegally withheld ¥ 
from them. A part of it, about 40 acres, being in the " j 
possession of Geo. A. Turner. _ 

Turner declared that he was in possession as tenant of 
the plaintiff in error, and was thereafter discharged. 
La. Code of Practice, Art. 43. 


u 
y 
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The plaintiff in error being thus called in, made an- 
swer denying that defendants in error were the owners 
of the said Silver Lake tract, and reconvened claiming 
ownership in itself. 

It is admitted that this tract of land is worth at least 
$10,000. 

It is an irregularly shaped tract of land, and as its 
name indicates, was formerly a lake, if in fact it may not 
yet be so considered, since it is covered with water to a 
depth of from one to ten feet during the flood period in 
Red river. 

It is this tract of land that plaintiff in error possessed 
through its tenant Turner. True his fence did not en- 
close over 36 acres, as shown by the survey made after 
the suit was instituted, but the extent of possession is a 
mixed question of law and fact. 

The defendant in this suit below had as much corporeal 
possession of the entire tract, though a part only was en- 
closed, as any planter has of the outlying woodland that 
is a part of his plantation. 37 La. An. 753. 


Turner was therefore in legal possession of the whole 
tract for his lessor, and the defendants in error, after de- 
scribing this entire tract and alleging ownership, pray 
to be decreed owners of that in possession of the said 
Turner. 

We therefore conclude that the plaintiffs below, put at 


issue their title to the whole tract. In fact, the title to a E 4 * 
part carries with it necessarily title to the whole. . “a 
[I. 

But if we are in crror as to ‘the amount involved in 
the demand made by the plaintiffs below, then we hold d 
that the reconventional demand of defendants below, sek a 
at issue the entire Silver Lake tract, worth at least. 
$10,000. And the verdict of the jury and judgment 
thereon of the Court below, being in favor of the plain- 
tiffs, was without formal language ‘to that effect, a nie 
tion of the reconventional demand, and this Court has — 


jurisdiction to examine into the judgment thereon. 

The demand which the defendant institutes in conse- 
quence of that which the plaintiff has brought iat 
him, is termed a demand in reconvention. La. Code “4 
Practice, Art. 374. ‘ 

In order to entitle the defendant to institute a demand 
in reconvention, it is requisite that such demand, chong 4 
different from the main action, be, nevertheless, neces- 4 
sarily connected with, and incident to, the same. * * * — 13 

Art. 374. a 

The Supreme Court of Louisiana has decided, in a ] 
number of cases, that an appeal will lie from a judgment ; 
on a demand in reconvention, when the sum claimed in: 
reconvention is sufficient to give jurisdiction to the ee 
pellate Court, though the original demand be less than 3 


; 
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the amount of the appellate jurisdiction of that Court. 
' 3 R. 387. 
10 R. 4388. 
15 A. 521, 
17 A. 199. 
33 A. 657. 
41 A. 747. 

The reconventional demand is a separate and distinct 
demand from that of the original plaintiff. 

In case of Millandon et al. vs. McDonough, 18 L., 
page 424, in which the plaintiff had not put his title at 
issue, the Court says: ‘He (defendant) comes up to the 
mark, sets up title in himself, and institutes a reconven- 
tional demand, asking that the property be adjudged to 
him. 

“This reconventional or cross action, which is by the 
Code of Practice consolidated with the principal or orig- 
inal suit, is clearly petitory.” 

We are in the attitude of plaintiffs on the recon- 
ventional demand, the judgment thereon being against 
us, and the amount involved, exceeding $10,00U in 
value, this Court has jurisdiction. 


ON THE MERITS. 
The defendants in error allege that the land in ques- | 


tion passed to the State of Louisiana under the Swamp 
Land Acts of 1849 and 1850, and from the State to their 


the constituted authorities, of date 14th May, 1853, 
upon which a patent issued February 24, 1855. 

Under the settled jurisprudence of Louisiana, the 
plaintiff in a petitory action, can recover only on the 
strength of his own title, and not the weakness of de- 


fendants ; not even in the absence of any title, but that 
based on possession. We hold: 


First—That Silver Lake was not in 1853 swamp land, 


and has not been so regarded by either the State or — 3 


Federal authorities. 


Crenshaw, register of the State Land office at the date | 


of the entry, says: “The land was never claimed as 
‘swamp land’ or sold as such.” (Record, p. 62.) 


Haralson, acting register in 1856 and 1857, says: 


“There has never been any selection as ‘swamp’ of 
said lakes, to my knowledge, nor is there any evidence 
on file in the office to that effect. 


not of the State of Louisiana.” (Record, p. 62.) 


The testimony of Register Lobdell was taken under = 
“The records of — 


commission in this case, He says: 
this office do not show that section 31, T. 18, range 13 
and 14 west, were ever selected as swamp land,” (Re- 
cord, p. 8.) | 


The Secretaries of the Interior from 1858 to the pres- 


ancestor, W. W, Smith, by a certificate of entry from 


= 


Said lakes are consid- — 4 
ered by me to be the property of the United States, and 4 


ae 


6 
ent time, have considered the character of the land in 
question, and have uniformly held not to be “ swamp” 
land under the meaning of Acts 1849 and 1850. See 
report of Secretary Kirkwood. (Record, p. 21.) 

Upon application for a continuance to take the testi- 
mony of Sparks*and Stocklager, commissioner and as- 
sistant commissioner of the General Land Office, and M. 
D. Brainard, to prove that the records of the Land Of- 
fice show that the “tate of Louisiana has never claimed 
“Silver Lake” as swamp land under the grants of 1849 
and 1850, but that it was approved to the State of Lou- 
isiana October 7, 1856, under the grant in aid of the 
construction of the Vicksburg, Shreveport and Texas 
Railroad. The said application for a continuance was 
overruled, because the counsel for the defendants in error 
admitted that the said persons, if present, would so tes- 
tify. (Record, pp. 76 and 82.) 

Second—That even if “swamp” land within the 
meaning of Acts of 1849 and 1850, not having been pro- 
perly identified and selected as such by the State of Lou- 
isiana prior to the grant to the State for the construc- 
tion of railways by act of Congress approved June 34d, 
1856, it did not become vested in the State until then, 
and subject to the trusts of that act. 7 Otto, 375, and 
cases cited. 

Third—That if Silver Lake passed to the State of 
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Loujsiana absolutely and unconditionally as “swamp” ~ 
land, under Acts of 1849 and 1850, then it did not pass i. 
from the State to W. W. Smith. - 
It is true that W. W. Smith made an entry on the a , 
Jand and received a certificate therefor from the Register : . 
of the Land Office of date May 15th, 1853. At thatdate § 
the Act of the Legislature authorizing the sale of “shal- 
low lakes” had not been promulgated, and therefore had : 
not become a law. 


Accordingly Smith’s entry was canceled, of which he ~~ 
was promptly notified, and the inoney paid by him for g 
the land tendered back by the State, which he refused to 
accept. 


Upon these facts a jugdment was rendered against 
Smith, in a suit brought by the State of Louisiana 
against him, in the District Court of Caddo parish, 
Louisiana, annulling and canceling both the certificate of 
entry and the patent issued tohim 24th February, 1855. 
(Record, p.65). We direct the attention of the Court to 
bill of exception No. 5 (Record, 85) taken to the refusal = 
of the Court to receive the evidence taken on the trial of Pl ‘ 
the said case of the State of Louisiana vs, W, W. _ q 
Smith, the refusal being based on the ground that ‘it was | 
res alios acta.” a 

The record shows that after the suit was filed Smith 
died; his succession was opened by the appointment of an 


administrator, who under Louisiana law represents the 
succession fully, and can stand in judgment for or 
against the succession, in any matter in which it has an 
interest. 

The administrator put the case at issue, and the pro- 
ceedings were thereafter conducted regularly against 
him. 

The administrator was the representative of the cred- 
itors and of the heirs, and the testimony was taken in a 
proceeding in which they were parties through their 
representative. | 

The testimony was improperly rejected, and therefore 
resulted to the prejudice of defendant’s case before the 
jury. 

We think we have shown that the defendants in error 
have no sufficient title to the lands in controversy to en- 
able them to recover against a mere possessor, but we go 
further and say that the plaintiff in error has a title to 
the said land good against the world, 

The history of our title is fully explained in the brief 
filed by our associate, Mr. Colston, and itis not necessary 
to recapitulate. | 

We wish, however, to direct the attention of the Court 
to a mode of acquiring real property in Louisiana by 
possession during a ftxed time. 


Prescription is a manner of acquiring the ownership of 
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property, or discharging debts, by the sek : oF - ad 
under the conditions regulated " law. vil Cone 
Art. 3457. 

The prescription by which the ownershi p of pope if 


is acquired is a right by which a mere possessor me 
the ownership of a thing which he possesses by the.con- 
tinuance of his possession during the time fixed by lewitl 
Art. 3458. 4 j | 
He who acquires an immovable in good faith and by a 
just title, prescribes for it in ten years. Art. 3478. 


To acquire the ownership of immovables by prescrip. 
tion four conditions must concur: 

1. Good faith on the part of the possessor, @ 

2. A title which shall be legal, and sufficient to trans. : 
fer the property. : 

3. Possession during the time required by law, which 
possession must be accompanied by the incidents here’ 
after required. 5 q 

4. And finally an object which may be acquired by 
prescription. Art. 3479. 


The articles ot the Civil Code immediately following. 4 
explain and interpret the last quoted article. 


It must be presumed that the plaintift in error and its 3 
vendor had possession at least from 1874, and by title | 
translative of property the prescription of ten years aps ~ 


plies. 


It was error on the part of the Court to refuse the plea 
of prescription tendered by the plaintiff in error (Record, 
p. 86). Prescription may be pleaded in every stage of a 
case, even on the appeal, but it ought to be pleaded 
expressly and specially before the final judgment. C. 
C.; Art, 3464. 

For these reasons the motion to dismiss should be 
overruled, the judgment of the Court below set aside, 
-and the case remanded for a new trial. 

Respectfully submitted, 
WISE & HERNDUN, 


Of Counsel for Plaintiff in Error. 


This case ought to be remanded for the farther ressolt di ; 
that since the trial in the Court below, the plaintiffs in zi 
error have discovered that the Supreme Court of Louisi- © 
ana entered on the 11th August, 1869, a decree dismiss. . 
ing the appeal from the District Court of Caddo parish, 
in suit of the State of Louisiana vs. W. W. Smith. “Ss 

The effect of this dismissal was to make final the judg- 
meut of the District Court annulling and cancelling ‘aa 
certificate and patent from the State by which Smith 
claimed to be owner of the Silver Lake lands. 

In 1860, when the order of appeal was granted in that © 
case, appeals from Caddo parish were made returnable. # 
to the Supreme Court at Monroe, in that State, and to 
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the next session of that Court. ee 
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The next session after the appeal should have been in © 
July, 1861. Counsel for the plaintiffs in error ovale 
a certificate from the clerk of the Court, that the trans 
cript in that case had not been filed. (Record, p. y $4 

Upon the trial in this case defendants in error filed i in. Fs 
evidence a certificate from the Clerk of the Supreme’ £ 
Court at New Orleans, showing that in August, 1866, © 
the said case was called and continued. Record, p. bec 
Upon that showing the plea of res adjudicata made 4 


the plaintiffs in error was defeated. 
After this trial, and judgment in favor of defendants 


in error, search was made amongst the old records of the 
Supreme Court gfand in the loft of the Supreme Court 
building in New Orleans,@ag was found a decree of the 
Supreme Cuurt in that case of date August 11, 1869, 
dismissing the appeal by consent of the parties, which is 
presented to this Court with the affidavit of W. H. Wise, 
to show that it was not discovered until after the trial 
and judgment in this case, and the circumstances under 
which the discovery was made. 

One of the attorneys in the instant case, A, H. Leon- : 
ard, Esq., was the attorney of record in the said suit of 
State vs. Smith, and must have known, when he obtain- 
ed the certificate (RO), that a later. order dismissing 
the case had been entered, and should have produced a 


full and complete record. 


‘ 
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The only precedent we can refer the Court to for re- 


manding a case upon affidavits of newly discovered evi- 


dence,is Schneider vs, Aetna Life Insurance Company, 
‘La. ? Reports, page 1198. In that case the plain- 
tiff sued on a policy of insurance on the life of her hus- 
band. She had judgment in the lower court and de- 
fendant appealed. After the record had been filed before 
the Supreme Court the defendant filed affidavits to the 


effect that the man on whose life the policy was sued, 
had since the trial in the court below been found, and 
was then living in San Francisco. The affidavit of the ~ 
man himself was taken and presented to the court, Pie: 4 
which he detailed circumstantially his marriage and sub- 4 
sequent life with the plaintiff, and with the affidavit his | 
photegraph then taken was also presented to the court. 4 


Though a court of appellate jurisdiction only, the case 
was remanded. The court said: 3 

‘Wecan not receive new and original evidence ex- 
cept for certain purposes, and there is no precedent in ~ 
our Reports to this application. Nevertheless it is the 
duty of the courts to make precedents -when-the ends of. 
justice demand it.” a 


This case should for these reasons be remanded for a a 
new trial. 4 
Respectfully submitted, 
FRANK P. STUBBS, 
WISE & HERNDON, 
Of Counsel for Plaintiffs in Error. 
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IN THE 


Supreme Court of the United States 


OCTOBER TERM, 1886. 


The Vicksburg, Shreveport and Pacific R. R. Co..- 
Plaintiff in Error, 


Wo. 1,309.) vs. 


Robert N. Smith and Others. 
Brief of Plaintiff in Error on Motion to Dismiss. 


This action was brought in the United States Circuit 
Court for the Western District of Louisiana. 

The petitioners are heirs of W. W. Smith. 

They allege that W. W. Smith purchased, in 1853, 
from the State of Louisiana, a tract of land situated in 
Caddo Parish, containing one hundred and eighty-six acres, 
and known as “ Silver Lake,” 


“and that as heirs of said Smith they are the legal owners 
of said tract of land, which is illegally withheld trom them, 
and a part of which, containing 40 acres or more, is in the 
unlawful and wrongful possession of one George A. 
Turner.” 


They conclude their petition, with the prayer for 
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judgment for the recovery of said tract of land in the 
possession of said Turner. 

Turner answered that he was in possession as tenant 
of the Vicksburg, Shreveport and Pacific Railroad Com- 
pany, and prayed that his lessor be made defendant and 
he discharged, which was accordingly done. La. Code of 
Practice, Art. 43. 

Upon being cited, the said railway company an- 
swered, denying petitioners’ ownership of said “ Silver 
Lake” tract, as described in their petition; alleged said 
company to be the owner of said land (186 acres) by grant 


from the U. 8S. Government, and coneluded with the prayer 


“for judgment, decreeing defendant company to be the 
owner of said land, and quieted in possession thereof, and 
for general relief.” 


On the trial exception (2) was reserved by defendant 
company to the court’s refusal to admit testimony. As this 
exception sets forth the controversy involved in this motion 
we quote. 

The defendant company offered to show that the land 
described and claimed by the plaintiffs in their petition, 
under a certificate and patent from the State of Louisiana, 
and which is claimed by defendant under a grant from the 
U. S. Government to the State of Louisiana to aid said 
railroad, and for which defendant prays judgment, recog- 
nizing its ownership, ete., is worth the sum of $10,000; 
whereupon plaintiffs’ counsel objected on the ground that 
the only part of said “Silver Lake” tract of 186 acres, 
that was in controversy in this suit, was the part alleged to 
be in the possession of defendant, Turner, and it was ad- 
mitted by counsel for defendant that said part or parcel of 
land was not worth exceeding $2,000. 
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In excluding the testimony the court says: 


“ The testimony of the above named witnesses was not 
heard, because the petition claims only the number of acres 
of land held by or in the possession of George E. Turner, 
the defendant, and the judgment in this case, if for plaint- 
iff, could affect only the land held by Turner, and the 
claim set up by the defendant, Turner, or by the railway, 
whatever it may be, does not make this a suit for more 
than the number of acres claimed by the plaintiff, which is 
about 40 acres, more or less, and is shown by the admission 
of counsel not to be worth more than $2,000. If the suit in- 
volves title to the 186 acres of land, then the land to be 
passed on is worth about $10,000, as is admitted by counsel 
for plaintiff.” 


What is involved in this suit? 

The allegations of plaintiffs’ petition must be taken 
as a whole and construed together. 

They claim to be the owners of the “Silver Lake” 
tract (186 acres), which is illegally withheld from them. With- 
held by whom ? 

A portion, they say, by Turner; but Turner is only a 
tenant of the railroad company, which claims, as plaint- 
iffs do, title to the whole tract. Then in reality the rail- 
road company withholds, not alone the parcel of the tract 
inclosed by its tenant, Turner, but the entire tract, from 
the possession of plaintiffs. 

If the plaintiffs recover in this action it will be because 
the court will hold the title of plaintiffs to the land better 
than detendant’s title. 

Each sets up title to the 186 acres. It is apparent 
that plaintiffs, under their own allegations, can not be the 
owners of a part of the Silver Lake tract without being 
the owners of the whole tract. 

But if there is any doubt as to the quantity of land 
claimed by the plaintiffs, there can be none in regard to 
the demand of the defendant company. 
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The defendant company put at issue its title to the 
entire tract of 186 acres. Judgment in favor of plaintiffs 
for any number of aeres is a rej ction of defendaut’s de- 


mand. La. Code of Practice, Art. 574, reads: 


‘The demand which the defendant institutes in con- 
sequence of that which the plaintiff has brought against 
him is termed a demand in reconvention.” 


The defendant was entitled to institute in the present 


suit its reconventional demand. C. V., Art. 375. 


“Tn all cases of reconvention the defendant may plead 
it either as an exception in his answer to the principal de- 
mand or institute a distinet and separate demand betore the 
court in which the main action is pending,” ete. Art. 577. 


Millandon et al. v. MeDonough, 18 L, 802, was an action 
at law for slander of title. McDonough joined issue, 
pleaded a general denial and set up title to the land in 
question, and prayed for judgment deereeing him to be 
the lawful owner of said land. 


The court held that: 


“Tn an action for slander of title, when the defendant 
reconvenes, and sets up title, it becomes essentially a peti- 
tory action, and the burden of proof of title rests on de- 
tendant.” 


Louisiana practice does not require that plaintiff 
should file a replication to defendant's answer. The plaint- 
iff is considered as denying all of defendant’s allegations. 

In Aigin v. Marshall, 106 U.S. 581, the court say: 


“Stinson v. Dousman, 20 TH. 461, was an action at law 
for the recovery of rent where the claim and judgment 
against the defendant below were less than the amount re- 
quired to give this court jurisdiction on a writ of error; 
but in giving judgment for plaintiff below for any sum at 
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‘ 
all, the court necessarily passed upon a defense of the de- 
fendant set up by way of answer, in the nature of a counter- 
claim insisting upon an equitable right to a conveyance of 
the land, out of which it was alleged the rent issued, and 
the value of which was in excess of the limit required for 
the jurisdiction of the court. Ze effect of the judgment was 
to adjust the legal and equitable claims of the parties to the sub- 


ject of the suit, which was, not merely the amount of the rent 


claimed, but the title of the respective parties to the land. On 
that ground alone the jurisdiction of the court was upheld.” 


In Stinson v. Dousman, the court say: 


‘The answer of the defendant is framed not only to 
present a legal defense against the claim preferred in the 
petition, but also to obtain a decree affirmative of the con- 
tinuing validity of the contract of sale.” 


In the instant case the answer of defendant is so framed, 
and the judgment in the case rejecting defendant’s demand 
to be decreed the owner of the “ Silver Lake” tract of 186 
acres, raises a question involving property worth $10,000. 

Respectfully submitted, 
GEoRGE Hoapt.y, 
Epear M. Jonson, 
Epwarp CoLsTon, 
Greorce Hoapty, JR. 
Frank P. Stupps, 
Counsel for Plaintiff in Error. 


IN THE 


Supreme Court of the Anites States. 


OCTOBER TERM, 1886. 


No. 1309. 


THE VICKSBURG, SHREVEPORT & PACIFIC R. R. 
COMPANY, PiLarntirr 1x Error, 


ZY v8. 


ROBERTS&SMITH & OTHERs. 


MOTION, 


The defendants in error come and move the court to dis- 
miss the above writ of error, for the reason that the matter 
therein in dispute does not exceed the sum of five thousand 
dollars, exclusive of costs. 


The action was for the recovery of possession of certain 
land, and was brought in the United States circuit court for 
western Louisiana, in November, 1885. 

The form of action was by petition, and set forth (Record, 
folio 1, &c.,) that the petitioners were heirs of one W. W. 
Smith, who in 1853 had purchased from the State of Louisiana 
a tractof land lying in the parish of Caddo, and containing one 


del 


hundred and eighty-six acres, known as “Spwing Lake,” and 
that as such heirs the petitioners are owners of “ Spring 
Lake, which is illegally withheld from them, and a part of which, 
containing forty acres or more, is in the unlawful possession of 
George H. Turner, of the said parish of Caddo and State of Lou- 
isiana, and a citizen of said State, who refuses to deliver the said 
part of said land to your petitioners after amicable demand,” &c. 
Such part is stated to be “worth at least six hundred dol- 
lars.” 

Upon being cited, Turner (folio 6) answered that in respect 
of his possession he was tenant of the Vicksburg, Shreveport 
& Pacific Railroad Company, and prayed that his lessor 
should be made defendant and he be discharged. 

Accordingly (folio 8), this was done, and (folio 10) the said 


company duly cited. 


[It may be well to state here, although not necessary per- 
haps for any purpose of the present motion, that the title 
set up by the petitioners was, that, in 1853, W. W. Smith 
had purchased the land in question of the State as swamp 
lands, granted to the latter by the United States; and that 
the defendants denied that such lands were swamp lands, and 
alleged a title in themselves through the State as donee 
from the United States for railroad purposes. | 


For defence the railway company excepted, (1st, folio 19) 
to the allegation in the petition that the petitioners were 
heirs of W. W. Smith, and (2d, folio 21) that there was a 
former judgment. All the folios of the record but a few are 
taken up with the evidence pertinent to such 2d exception. 
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Upon the disallowance of these exceptions it answered upon 
the merits (folio 161), and in the course of such answer 
stated (folio 163) “that the land described in plaintiff's peti- 
tion and sought to be recovered in this suit is worth at least 
$10,000.” And the conclusion of such answer prayed “ for 
judgment decreeing the defendant company to be the owner 
of said land, and quieted in possession thereof, and for general 
relief.” 

Upon the trial a verdict was rendered as follows (folio 165): 
“ We, the jury, find for plaintiffs, and that the land sued for 
is described in the plot made [by] W. R. Devoe, and filed in 
evidence.” 

By the judgment (folio 168) the plaintiffs are “ declared to 
be owners of the land in controversy, and entitled to the 
possession of the same,said lands being known and described 
as follows: Commencing at rock, &c., &c., containing (folio 
169) 35.18 acres, situated in the parish of Caddo,” &e. 

Six exceptions were filed (folio 173): (1) for refusal of de- 
fendants’ motion for a continuance; (2 &c.) for rejection of 
certain tenders of evidence; and (4) to the details of the judg- 
ment. 

As part of exception (2), signed by the judge below, it is 
stated that the company offered to show— 


“That the land described and claimed by the plaintiffs in 
their petition under a certificate and patent from the State 
of Louisiana, and which is claimed by the defendants under 
a grant from the United States Government to the State of 
Louisiana to-aid said railroad, and for which defendants 
prays judgment recognizing their ownership, &c., is worth 
the sum of $10,000, whereupon plaintiffs’ counsel objected 
on the ground that the only part of said Silver-Lake tract of 
186 acres that was in controversy in this suit was the part 
alleged to be in the possession of the defendant Turner, and 
it was admitted by the counsel for defendants that said part 
or parcel of land was not worth exceeding $2,000.” 
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In connection with exception 2 (above) the court states as 
follows: 


“The testimony of the above-named witnesses was not 
heard because the petition claims only the number of acres 
of land held by or in possession of George Turner, the de- 
feidant, and the judgment in this case, if for the plaintiffs, 
could affect only the land held by Turner, and the claim set 
up by the defendant Turner or by the railway, whatever it 
may be, does not make theirs a suit for more than the num- 
ber of acres claimed by the plaintiff, which is about forty, 
more or less, and is shown by the admission of counsel not 
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to be worth more than $2,000. If the suit involves title to 
the one hundred and eighty-six acres of land, then the land 
to be passed on is worth about $10,000, as is admitted by 
counsel for plaintiffs.” 


The record, therefore, shows an action of ejectment in 
Louisiana for so much of a tract of 186 acres as was in the 
possession of one Turner, with a verdict and judgment 
therein in favor of the plaintiffs, the land in question being 
thereby ascertained as 35,/5; acres, which as was admitted 
by counsel for defendants below is worth only about $2,000. 

If reference be had, therefore, to the ordinary condition 
of a defendant who becomes plaintiff in error, it is submitted 
that this writ must be dismissed. (Railroad vs. Bank, 118 
U.S., 608; and see Bruce vs. Railroad, 117 U. S., 514.) 


Probably, however, it will be suggested in behalf of the 
plaintiff in error that the present record shows certain 
peculiarities that prevent the application of the ordinary 


rule just stated. 
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For it appears that, although the petition of the plaintiffs 
demanded judgment against Turner, the original defendant, 
for only so much of a tract of 186 acres as he possessed 
(viz., that ascertained by the judgment to be 354% acres), yet 
that after the railroad company, as Turner’s lessor, had been 
substituted as defendant, inasmuch as it was in possession 
not only of Turner’s part, but as well of the whole 186 acres, 
and inasmuch also as the plaintiffs had alleged in their peti- 
tion that they were owners of such 186 acres, and were ille- 
gally deprived of its possession, it was competent upon such 
record for the defendant to raise questions as to such whole, 
admitted to be worth $10,000, and that it had done so by ask- 
ing in its answer for a decree quieting its possession, and also 
for further relief. 

If this be competent (and is submitted only then) the matter 
in issue upon the record may in value exceed $5,000. But 
this counter-application for relief by the defendant (plaintiff 
in error) is not competent, for the reason that the ground 
thereof (quiet possession, &c.) is an equitable right merely. 

More particularly the present objection is that (probably 
because of the Louisiana system of law) the defendant in a 
court of the United States seeks to ignore the fundamental 
distinction betwixt common law and equity, and have a court 
pass upon and administer claims (raising “ value,” &c., above 
$5,000) which at most are only equitable, and which have 
been asserted by a defendant in a case standing upon the 
law docket and brought to enforce a common-law right. 

The present case, therefore, is the converse of Hurt vs. Hol- 
lingsworth (100 U. 8., 100), in which this Court held (in ac- 
cordance with long-established principles) that a bill to quiet 
title to laud could not, in a Federal court sitting in Tezas, be 


ty 


met by an answer asking for possession of the same land 


falthough in the courts of that State such proceedure might 
have been competent. Sheirburn vs. Cordova, 24 Howard, 
425]. 

It is therefore submitted that no competent question is 
raised upon this record except as to property worth about 
$2,000, and therefore that the writ of error should bedismissed. 


A. J. FALLS, 
S. F. PHiwips, 
For the Motion. 
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SUPREME GOURT UF LOUISIANA. 


NO. 276. 


OCTOBER TERM, 1889. 


VICKSBURG, SHREVEPORT AND PACIFIC 
RAILWAY COMPANY 
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R. N. SMITH, Er At. 


Writ of Error to Circuit Court United States, Fifth 
Circuit Western District of Louisiana. 


BRIEF AND ARGUMENT OF COUNSEL FOR R. N. 
SMITH, ET AL. 


The attention of the Court is particularly direct- 
ed to the fact, that the transcript made by Clerk of 
Court a qua was prepared without any systematic 
order and is encumbered wlth a portion of the evi- 
dence adduced on trial, and with a mass of papers 
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and documents, not received in evidence in Court 
a qua, not connected with or referred to in any bill 
of exception, and not in any manner related to any 
mnatter at issue in this Court. 

All this involves much unnecessary labor and 
trouble in examining the record and leads to con- 
fusion as is shown by the brief of the learned 
Counsel for the plaintiffs in error, who, had no con- 
nection with the case in the lower Court, and bases 
his argumenton matter which he finds in the print- 
ed record, much of which was not in evidence in 
the lower Court, and none of which is properly 
before this Court. 

The argument of Counsel is erroneous, even from 
his own standpoint, as_ will be hereinafter shown, 
but we submit, that as this cause is before this 
Ovourt on writ of error, only questions of law can be 
reviewed, and no evidence whatever can be consid- 
ered except such as is presented by and connected 
with a bill of exceptions properly taken. It will 
be hereinafter shown there is no bill in this record 
entitled to any consideration. Meanwhile we 
assume Your Honors will consider only that por- 
tion of the record properly brought to your atten- 
tion. 


STATEMENT OF CASE. 
This is an action to recover possession of a por- 


tion of a certain tract of land situated in Caddo 
Parish, Louisiana. known as “Silver Lake,” con- 
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sisting, according to public surveys of portions of 
sections 31, 32 and 36 of township, 18 North ranges, 
13 and 14 West, embracing 186,,, acres. 


The plaintiffs, heirs of W. W. Smith, deceased, 
allege that said tract of land is swamp and 
overflowed land, granted to the State of 
Louisiana by act of Congress of 2d of March, 
1849, “to aid the State in draining the swamp 
lands therein,” and by act of Congress of Septem- 
ber 28, 1850, “to enable the State of Arkansas and 
other States to reclaim the swamp lands within 
their limits” (9 Stat., 519), and by the State sold as 
swamp and overflowed land to W. W. Smnith on 
May 14, 1853, That thereafter to-wit on Febra- 
ary 24, 1855, said State issued ‘to said Smith a 
patent for said tract. 

That all sales of land in Louisiana claimed as 
swamp and overflowed lands, whether made by the 
United States or by the State, and whether the . 
Jand was of that character or not, were confirmed 
by act of Congress of March 2, 1855, “for the re- 
lief of purchasers and locators of swamp and over- 
flowed lands.” 


That W. W. Smith acquired indefeasible title to 
said land from the State by purchase and from the 
United States by said confirmatory act. 

That they are owners of said tract of land, a 
part of which—40 acres or more—is in the unlaw- 
ful possession of one George A. Turner, who re- 


fuses to deliver the said part of said land and that 
said part of said land is worth $600 00. 

The prayer is for judgment for recovery of said 
tract of land in the possession of the said Turner, 
with its rents and revenues, 

Turner disclaimed title and averred that he held 
possession of a portion of the property described in 
petition as tenant of the Vicksburg, Shreveport 
and Pacific Railway Company. Revord, p. 3. 

Thereupon said Company was made party de- 
fendant and appeared first with an exception de- 
nving the heirship of plaintiffs, which was tried 
and overruled. Record, p. 9. 

The plea of res judicata was next interposed 
(Record, p. 9), which was tried with the merits 
and overruled, See last clause of judgment signed 
by judjea quo. Record, p $1. 

This plea alleges that the certificate and patent 
issued to W. W. Smith for the land in controversy 
were declared null and void by a judgment ren- 
dered in the suit of the State of Louisiana versus 
W. W Smith and that the plaintiffs, as heirs of 
W. W. Smith are bound by that judgment. 

As stated above this plea was tried and over- 


ruled. No exception was taken to the ruling of 


the judge a quo. The evidence on which he based 
his conclusion is net before this Court (we may be 
permitted to say, however, that the evidence fully 
justified that conclusion), his judgment overruling 
the plea is therefore final aud cannot) properly be 
questioned in this Court, 


ee 
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Nevertheless, the entire argument on the merits 
of the learned counsel for plaintiffs in error is 
based on this plea of res judicata, which, as a mat- 
ter of fact, was abandoned by the counsel who filed 
it in Court a gua, and which, asa matter of law, 
was properly overruled by the judge a quo on the 
evidence before him, without any objection or ex- 
ception on the part of the Railway Company or 
their attorneys. 

But to proceed. The defendant Company an- 
swered (Record, p. 77), denying generally the alle- 
gations of plaintiffs’ petition, alleged that the sale 
orentry of the land as set forth in said petition 
was cancelled and that the sale entry and patent to 
W. W. Smith are null for several reasons. 


Ist. Because the law under which said entries 
were nade had not been promulgated at the date 
of the entry. 


2d. Because said land had not at the time of 
said entry been legally surveyed, nor had any sur- 
vey thereof been recognized by the State of Louis- 
lana. 


3d. Because the patent to said land was issued 
by the Register in error of the fact that said entry 
had been cancelled before the law authorizing the 
sale of shallow lakes had been promulgated 


Further answering the Company say that said 
land was never selected by the State of Louisiana 
as swamp and overflowed lands, has never been re- 
ported to the General Land office or approved as 
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such by any officer of the United States, or listed 
or returned by the Secretary of the Interior to the 
State asswamp and overflowed land. That the State 
never acquired or claimed said land as_ such. 
That said land does not and never did belong to 
that class of lands and is not embraced in the 
“swamp land” grants. 

Further answering the Company claimed to be 
owner of said land under act of Congress of June 
3d, 1856, “granting lands to the State of Louisiana 
to aid in the construction of railroads.” Alleged 
that the land described in petition and sought to 


be recovered in this suit is worth $10,000 00 and 
prayed for judgment rejecting plaintiffs’ demand, 


decreeing the Oompany to be the owner of said 
land and quested in possession thereof. 


On these issues a jury trial was had, a verdict 
found for plaintiffs (Record, p. 79) and a judg- 
ment rendered (Record, p. 80), decreeing plaintiffs 
to be the owners of a certain particularly described 
tract of land containing 35). acres. 


A MOTION TO DISMISS, 


on the ground that the matter in dispute does not 
exceed the amount of $5000, exclusive of costs, 
was duly filed in this Cuvurt, which. at October 
term, 1886 (122 U.S., 638), was continued for 
hearing with the case on its merits. 

The action instituted by plaintiffs was for the 
recovery of some 40 acres of land in the possession 
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of Turner alleged to be a part of a certain tract of 
land containing 186 acres. The prayer was for 
judgment only for the land in Turners possession. 


Turner admitted his posession of “a portion of 
the property described in petition” as tenant of the 
Railway Company. 

The Company denied the allegations of plaintiffs 
petition, claimed to be owner of the land therein 
described and that said land so described “and 
sought to be recovered in this suit” is worth 
$10,000. 

It is clear from the pleadings that the matter in 
dispute was about 40 acres of land in the possession 
of Turner. 

The verdict is as follows: *Wethe Jary find for 
the plaintiff and that the land sued for is described 
‘in the plot made by W. R. Devoe and-filed in evi- 
dence.” Record p. 79, 

On this verdict a judgment was rendered decree- 
ing plaintiffs “to be ownersof the land in contro- 
versy, and entitled tv possession of same. Said 
lands being known and described as follows: 
Commencing at a rock &c., containing 35)j, acres.” 
Record p. 80. 


It was admitted on trial in the lower Court, the 
admission being offered in evidence on part of the 
plaintiffs in that Court that the land in Turners 
possession is not worth more than $2000. 

It was the theory of the Counsel for the Railway 
Company in the lower Court, that the suit involved 
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the entire tract, knownas Silver Lake and attempt: 
ing to carry out this theory, the defendant company 
(see bill exceptions No. 2. record p. 83) offered to 
prove that the land described and claimed by plain- 
tiffs and which is claimed by defendant is worth 
$10,000. This was objected to on the ground 
that the only part ofthe Silver Lake tract of 186 
acres in controversy was the part alleged to be in 
the possession of defendant Turner admitied by 
defendant Company to be worth not exceding $2000. 

This objection was sustained because “the peti- 
* tion claims only the number of acres of land held 
‘* by or in the possession of George Turner” and the 
* judgment if for plaintiff could affect only the land 
“ held by Turner and the claim set up by the defen- 
‘ dant Turner or by the Railway Company, whatev- 
‘er it may be does not make this a suit for more 
‘‘ than the number of acres claimed by plaintiff, 
“which is about 40 acres shown by admission of 
‘ Counsel not to be worth more than $2000.” 

The record shows an action of ejectinent for so 
much of a tract of 186 acres as was in the posses- 
siou of one Turner, with a verdict and judgment 
thereon in favor of the plaintiffs for the land in 
question, ascertained and decided to be 35]8, acres, 
worth not more than $2000. 

Such being the case 1t seems clear that the 
motion to dismiss must prevail. See Elgin vs. 
Marshal 106 U,S.578. Bruce et al vs. Manchisler 
& Keene, R. BR 117 U.S. 514. 

The learned Counsel! of the plaintiffs in error, 
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insist that the controversy in the Circuit Court 
involved the entire tract of 186 acres, worth 
$10,000, because, while plaintiffs in that Court 
demanded judgment against Turner for only so 
much of that tract as he possessed ascertained to 
be only 35;5, acres, they nevertheless, asserted own- 
ership of the whole tract and because the Railway 
Company when made party defendant, in their an- 
swer claimed the whole tract and prayed fora 
decree quieting their possession. 

It may be remarked en passant, that if the Rail- 
way Company did pray to be quieted in the posses- 
sion of the entire tract, the relief prayed for being 
purely equitable in its nature, could neither be 
granted nor considered, when presented in an 
—abswer to an action at law. 

As a matter of fact the defendant Company does 
not claim to be owner or possessor of the entire 
tract, their claim is based on an Act of Congress, 
approved June 3rd, 1856, granting certain lands to 
aid in the constraction of railroads. That Act 
grants certain alternate sections of land designated 
by odd numbers and a_ considerable portion of the 
entire tract of LS6 acres known as Silver Lake lies 
in sections 32 and 36, to which the Railway Com- 
pany has no claim and has not asserted any claim, 

Moreover the Railway Company in their answer 
limit their denials and their claims to the land 
claimed by the plaintiffs in Court a qua, “the land 
sought to be recovered in this suit” Record p. 78 
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Bat if the contention of Counsel for plaintiffs in 
error were well founded it weuld avail them noth- 
ing. 

This writ of error is brought by the defendant in 
the original action. The judgment of this Court 
can only affirm that of the Circuit Court, conse- 
quently “the matter in dispute” cannot exceed the 
amount of that jadgment. Nothing but that judg- 
ment is in dispute between the parties Gordon vs. 
Ovden 3 Peters 33, | 

In Grant vs. McKee 1 Peters 248, this Court re- 
fused to take jurisdiction because the value of the 
premises, the title to which was involved was less 
than the jurisdictional limit, although they were 
part of a larger tract held under one title on which 
the recovery injudgment had been obtained against 
several tenants whose rights all depended on the 
saine questions. Borrowing the words used by this 
JYourt in Elgin vs. Marshal, 106 U. S. 582, we 
submit that “to entertain jurisdiction in the 
present case would be to unsettle the principle of 


construction by which in all cases, this Court has 


been guided.” 

The learned counsel for plaintiffs in error assert 
that the judgment of Court a gia ‘is for the pos- 
‘session of certain lands therein described and no 
“value is attributed to them.” If this assertion 
were true it would follow under the settled prac- 
tice of this Court that the motion to dismiss must 
prevail, See case cited by counsel, Parker vs. 
Morrill, 106 U.S8,, 1. 
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But say the learned counsel the Court may look 
to the Record for evidence of value, and on looking 
to the Record will find that in the answer of the 
Railway Company the land sought to be recovered 
is alleged to be $10,000. — 


Does counsel mean to say that allegations in 
pleading are to be taken as evidence against an ad- 
versary of a jurisdictional fact or of any other 
fact? Ifso, the Court will find that in the peti- 
tion this land is alleged to be worth $600. 
But whatever counsel may mean, the allegations in 
the answer and those in the petition are not evi- 
dence, except against the party making them. and 
cannot be considered in arriving at any conclusion 
as to the “amount in dispute.” 


The Record, however, shows that amount to be 
less than $5000. | | 


The allegations of the petition not being evidence 
of the facts alleged, it became necessary for the 
plaintiffs in Court aqua to fix the value of the 
property they claimed by sufficient end competent 
evidence, which they did by the judicial admission 
made during the trial by the counsel for the Rail- 
way Company that the part or parcel of land in the 
possession of Turner was worth $2000. This 
admission dispensed with any other evidence and 
cannot be contradicted by the party making it 
The learned counsel is in error when he asserts 
that an admission of a fact made by the counsel of 
a party toa cause on trial can be supplemented 
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and explained away. On the contrary, such ad- 
mission is conclusive evidence of the fact admitted 
as against the party making the admission. 

All this appears on the face of bill of exceptions 
(No.2 Record, p. 835) in which the judge a quo 
states that the land held by turner “is shown by 
‘admission of counsel to be worth not more than 
$2000.” 

It is difficult to believe that the counsel iu this 
Court of the plaintiffs in error is serious when he 
argues that the judge a quo would not hear any 
evidence, nor allow any to go into the Record as 
tothe value of the property in dispute, and that 
the judge himself on his own motion found the 
value without any evidence, merely because he at 
sometime heard counsel for defendant say that 
such value was about $2000. 

The judge a quo did hear evidence as to the 
value. Not a mere loose statement made out of 
Court, or in the course of argument, but a solemn 
admission of a fact made during the trial of the 
cause, by counsel of Kecord for the Railway Com- 
pany, Which as against the Company is the best 
possible evidence of the fact admitted and which 
cannot now by that Company be denied. 


ON MERITS. 
There being no error patent upon the Record 
the judgment of Court a quais open to revision 
only so far as errors of judge a quo on questions of 
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law are presented by bills of exception. Six bills 
of exception are in the Record, but none of them is 
a bill such as can be considered in this Court. 


This cause was tried in lower Court and a ver- 
dict found therein on July 31, 1886; a motion for 
new trial was filed August 2, 1886, which was 
overruled August 4, 1886, and on same date judg- 
ment was signed. No bill of exceptions was pre- 
sented or filed until the 4th day of August, 1886, 
four days after verdict was rendered. The bills in 
transcript do not appear to have been tendered or 
signed in open Court, nor does it appear that ex- 
ceptions were taken while the jury were at the 
bar, or that they were taken in open Court. 


In order to make a bill of exceptions valid it 
must appear by the transcript, not only that the 
ruling of the trial judge was made on trial, but 
also that the party complaining of such ruling. ex- 
cepted while the jury were at the bar. 


The bill of exceptions must be taken in open 
Court, and must appear by the certificate of the 
judge who authenticates it to have been so taken. 
Hence, when verdict was rendered ona certain 
day, and on next day exceptions were filed, such 
exceptions cannot be considered. Phelps vs. 
Mayer, 15 Howard, 160. 

But even though the bills of exception were for- 
mal and regularly taken, they show no error on 
part of judge a quo. 

Bill No. 1, Record 82 is to the ruling of that 
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judge refusing a continuance. It is well settled 
that it rests in the sound discretion of the Court to 


grant or refuse a motion for a continuance. More- 


over it is patent on the bill that no reason existed 
for an exception. When the cause was called for 
trial, the Railway Company moved for a continu- 


ance, supported by affidavit, Record p. 76, on. 


ground that the Company expected to prove cer- 
tain facts by certain absent witnesses, thereupon 
Counsel for the plaintiffs admitted for the purposes 
of the trial, that if the witnesses named were pres- 
ent they would testify as stated in the motion for 
continuance, reserving only the right to make legal 
objections to the admissability of the testimony. 
Thus giving to the Railway Company the full ben- 
efit of all the Company expected to prove by the 
witnesses. An exception taken ander such circum- 
stances can scarcely be seriously considered. 

Article 466 of the Code of Practice of Louisiana, 
provides as follows: ‘‘When one of the parties to a 
‘¢ sait prays for continuance on account of the 
‘‘ absence of one or several of his witnesses, the 
‘*‘ adverse party may require him to disclose under 
“ oath what facts he intends to prove by sach wit- 
‘* nesses, and if such adverse party admit those 
‘‘ facts, or ifhe merely admit that. the witnesses 
‘‘ would if present swear to such facts, the court 
*- shall proceed to the trial as if such witnesses had 
“been examined.” 

Bill No. 2, Record 83, recites that on trial the 
Railway Company offered certain persons as wit- 
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nesses to prove that the land described and claimed 
ed by plaintiffs in their petition under a patent 
from the State and which is claimed by defendant 
under a grant from the United States in aid of rail- 
roads and for which defendants pray judgmeat 
recognizing their ownership is worth $10,000, to 
which Oounsel for plaintiff objected on the ground 
that the only part of the Silver Lake tract of 186 
acres in controversy in this suit is the part in the 
possession of Tarner admitted to be worth not ex- 
ceeding $2000. 


This objection was sustained because the petition 
claims only the number of acres of land held by or 
in possession of George Turner, because the judg- 
ment in this case could affect only the land held by 
Turner, and the claim set np by.Tarner or by the 
Railroad, whatever it may be does not make this a 
snit four more than the number of acres of land 
claimed by plaintiff, which is about 40 acres, shown 
by admission of counsel to be worth not more than 
$2000. 

The reasons assigned by judge a quo seem to 
be conclusive. The matter in dispute in this 
cause is that portion of the Silver Lake tract in the 
possession of George Turner, from which plaintiff 
seeks to eject him by an action at law. Admitting 
for the sake of argument that the Railroad claims 
ownership and possession of the entire tract 
(which is not true), still, if the Railroad is in 
possession it cannot sue in a Oourt of law to be 
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quieted in its possession. The Railroad cannot by 
an auswer transform an action at law into a cause in 
equity. 

From Bill No. 4, Record 85, it appears that 
when the counsel for plaintiffs had read the judg- 
ment in this case, and offered it to the judge for 
signature, the defendants objected tv the same 
being signed, because said judgment gives a miuute 
description of a certain tract of land in the posses- 
sion of George A. Turner, when plaintiffs iu their 
petition give no description of said land, nor does 
the map made by W. R. Devoe, surveyor, filed in 
this suit, give any such description. 

This objection was overruled for the sufficient 
reason that the objections were not true, The map 
of the land in suit made by W. R Devoe received 
in evidence without objection, describes the land 
in suit, and the jury found “that the land sued for 
is described in the plat made by W. R. Devoe and 
filed in evidence.” 

We submit also that no “exception” lies for en- 
tering a judgment. DPomeroy’s Lessees vs. State 
Bank of Indiana, lst Wallace, 592. 

There is no error in the judgment patent in the 
Record, and in the absence of any bill of excep- 
tions to the rejection or admission of evidence, as 
to the description of the land in controversy, or to 
the charge of the Court as to such evidence, it 
must be presumed that the evidence adduced justi- 
tied the judgment. 
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Bill No. 5, Record p. 85, is to the ruling of judge 
a quo rejecting certain evidence offered by defend- 
ants, to wit: “All the evidence that was taken and 
used on trial of case entitled the State of Louisiana 
vs. W. W. Smith, No. , on docket of the Dis- 
trict Court of Caddo Parish, Louisiana.” 

The clerk of Court a qua copied in his truan- 
script not only the evidence adduced in said cause, 
but all the proceedings had therein, thereby greatly 
confusing the Record with matter not before the 
Court, 

The evidence offered is stated in the bill to be 
annexed to the bill. As a matter of fact it was 
not and is not so annexed ; it is not incorporated in 
the bill, nor is it marked by letter, number or 
other means of identification mentioned in the bill; 
therefore this bill should be disregarded. 4 Wall, 
187. 

But waiving all this, the ruling excepted to was 
correct. The evidence offered was rejected, because 
it was adduced in a cause, res inler alios aeta, as 
to the parties in present cause, and because it was 
testimony of witnesses not shown to be dead or 
otherwise disqualified. 

The testimony of witnesses given on trial ofa 
cause is not admissable in another cause even be- 
tween the same parties, unless it be shown that the 
Witnesses are dead or otherwise disqualified. And 
in present instance the testimony offered was given 
ina cause to which the parties herein were not 
parties, 
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The counsel for plaintiffs in error contends in this 
Court that the plaintiffs in Court a qua were par- 
ties to the suit of the State of Louisiana vs. W. W. 
Smith. It will be shown hereafter that counsel is 
mistaken, but for the purposes of the bill it is 
sufficient that the witnesses whose testimony was 
offered were not shown to be dead or otherwise 
disqualified, with the exception of T. P. Hotchkiss, 
whose testimony was admitted without objection 
His testimony proves that the land in question was 
of the character embraced in the swamp land 
grants of 1849 and 1850 and if this Oourt should 
conclude to consider the bill an examination of the 
evidence excluded will show there is nothing in it 
which could possibly have changed the conclusion 
arrived at by the jury that the land in controversy 
was embraced in the swamp land grants. 


Bill No, 6, Record p. 86, is an exception to the 
ruling of the judge a qua refusing to receive a plea 
of prescription i. ¢. the statute of limitations. 
The attention of the Court is directed to a mis- 
print in the Record, which reads: ‘Objection was 
sustained because the suit had been sued.” It 
should read ‘because suit had been tried,” 


This plea was oftered for the first time four days 
after a trial had been had and a verdict found. It 
Was properly rejected because it came too late 
under the rules of practice. 

The party excepting has not incorporated the 
rule of practice in his bill of exceptions, this Court 
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will therefore presume that the Court below con- 
strued correctly its own rules. Packet Company 
vs Sickles 19 Wall, 611. 

Bill No. 3, Record, 84, is an exception to the 
Charge of the Coart, viz: “If the jury find that the 
‘land in question was on September 28th, 1850, 
* swamp and overtlowed or such land as came un- 
‘ der the description of the act in which the grant 
‘‘was made to the State, and had not then been 
* sold by the United States, it follows that title 
‘** vested in the State. Shallow non-navigable fresh 
“ water lakes and ponds coming within the lan- 
‘“‘ guage of that act were included in the grant. 
* The Court by way of definition and illustration 
‘‘ will say what the words used in the act mean, 
** and it is for the Jury to say whether the land in 
* question is such land as is named inthe act. The 
‘* character of the lands claimed by plaintiff to be 
‘** swamp lands, such as are described in the act can 
“ be shown by witnesses who have personal knowl- 
‘‘ edge thereof and such testimony is sufficient to 
‘ show that the land sued for, is, or that it is not 
‘** such land as is described in the act of 1850. 

“Tt was shown without any contradiction on the 
“ part of defendant that the land in question was 
‘surveyed in 1853 by the Surveyor General of 
‘¢ Louisiana, that W. W. Smith the author of plain- 
‘* tiffs title entered said land has a patent for it, and 
‘* paid the State for it in 1853 after it was surveyed. 
‘* These matters were not in any way disputed by 
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‘‘ defendant and I charge you that the grant was 


“a present grant resting title in the State, and if 


* you find that the land comes within the language 
‘of thestatute, vou will find for plaintiff. I charge 
‘* you that nothing further was essential to make 
“ the title vest in the State, that. in this case the 
‘ failure to file in the general land office of the 
* United States a list of the lands selected under 
* the acts of 1849 and 1800 does not defeat plain- 
* tiffs claim, if you are satisfied from the evidence 
“ that the lands isof such a character as the stat- 
** ute describes.” 

“W. W. Smith having entered the land and paid 
‘* the State for it in 1803, after it had been survey- 
‘ed by the Surveyor General of Louisiana it was 
* not necessary in this case to make his title good 
“in law for the Secretary of the Interior to have 
“ dove anything further or for a list of the land in 
‘ question to be filed in his office or in any of the 
* departments.” 

It will be observed that this bill gives the charge 
of the Court at large to the Jury and excepts gener- 
ally to the eutire charge. The party excepting 
has not stated distinctly the several matters of law 
in such charge to which he excepts. The bill, 
therefore, under provisions of the fourth rule of 
this Court, should not have been allowed and can- 
not be considered. 


The charge of the Conrt at length cannot be 
brought here. Carver vs. Astor, 4 Peters, 1. 
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A wistake of law would be good ground for ex- 
ception, which, however, must be strictly confined 
to that mistake (R. R. Co. vs Varnell, 8 Otto, 
479) and specifically set out in the Record. 
Harvey vs. Tyler, 2 Wall, 323. See also 3 How., 
553. 

It does not appear by the transcript that the 
charge was excepted to while the jury were at the 
bar. This bill is, therefore, invalid. Phelps vs. 
Mayer, 15 How., 160. 

It is the duty of counsel excepting to proposi- 
tions submitted to a jury by the Court below to 
except to such propositions distinctly and severally. 
If the propositions are excepted to en masse the ex. 
ception will be overruled. provided one of the 
propositions be true. Rogers vs. Marshal, 1 Wall, 
645; Johnston vs. Jones, 1 Black, 209; Lineoln 
vs. Claflin, 7 Wall, 152; Beaver vs. Taylor, 3 
Otto, 46; R R. Co. vs. Varnell, 8 Otto, 479, 

But the charge of the Court is sound, Each and 
every proposition thereof is true and in stating 
them the judge a quo used the exact words in 
which the opinion of this Court was expressed in 
Wright vs. Roseberry, 121 U,S., 488, a case in all 
respects similar to case at bar and conclusively in 
our favor as toall points at issue herein. See also 
San Francisco Savings Co. vs. Irwin, decided by 
Mr. Justice Field, 28 F. R., 708. 
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We feel that we might safely rest here, but ‘to 
make assurance doubly sure” will answer the ar- 
gument of the learned counsel for plaintiffs in 
error. It cannot be possible that he has deliber- 
ately attempted to confuse the mind of the Court. 
It must be, therefore, that his own mind is con- 


fused, by the confused condition of the Record, re-— 


sulting from the fault of the clerk of Court a qua, 
to which attention has been hereinbefore called. 

We assume that connsel would not insist that 
the defendants in error are estopped from urging 
their claims by a final judgment in the case of the 
State of Louisiana vs. W. W. Sinith, ifhe knew 
that there is no final judgment in that cavse, which, 
as shown by the Record, is now pending in the 
Supreme Court of Louisiana, 


This fact was known to the counsel who repre- 
sented the Railway Company in the Court a qua 
and who, therefore, virtually abandoned their plea 
of res judicata. Counsel should have known, how- 
ever, that this issue is not raised in the answer and 
was presented only by the plea of res judicata, 
Which was tried and overruled without objection 
or reservation of any kind on the part of the coun- 
sel for the Railway Company and cannot, there- 
fore, be reopened in this Court. 

The entire argument presented to ‘this Court in 
behalf of the plaintiffs 1 error is based on a mis- 


conception of the matters, which are before this — 


Court. 
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Their counsel contends— - 

Ist That the land in controversy is not and 
was not swamp land within the meaning of the 
Swamp Land Acts of 1849 and 1890. 

That is purely a question of fact, conclusively 
settled against the plaintiffs in error, by the verdict 
of the jury and the judgment of the Court a qua, 
by which the land in controversy was found and 
decreed to be swamp land within the meaning of 
the Swamp Land Acts on competent and sufficient 
evidence adduced on trial of the cause. 


2d. That the patent issued to W. W. Smith was 
not for swamp land, but only for a shallow lake 
and cannot be “supported as for swamp land.” 

This is merely a repetition of the first proposi- 
tion in a different form. It raises again the ques- 
tion whether or not the land in controversy is of 
the character or class granted to the State by the 
Swamp Land Acts. 

The patent vests in the patentee title to acertain 
tract of land, particularly described by reference to 
an Official plat and survey. The tract is styled a 
certain shallow lake known as Silver Lake, but it 
is immaterial what name is given to the tract; a 
name cannot change the character of the land. 

The State acquired this particalar land ander the 
Swamp Land Acts. The act of 1849 granted to 
the State ‘‘the whole of those swamp and over 
flowed lands which may be or are found unfit for 
cultivation.” 
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The act of 1850 granted, ‘the whole of those 
“ swamp and overflowed lands, made unfit thereby 
‘* for cultivation.” 

The third section of this act provides that “all 


“legal subdivisions of land, the greater’ part of 


* which is wet and unfit for cultivation” shall be in- 
cluded in the grant. 

Admitting for the sake of argument that the 
tract in controversy was a shallow lake, a shallow 
lake is certainly embraced within the grant made 
by Congress, It is “overflowed lands, made unfit 
thereby for cultivation.” It is “wet and unfit for 
cultivation,’ and it is susceptible of being reclaim- 
ed, and made fit for cultivation. In case of San 
Francisco Savings Union vs. Irwin 28, Federal Re- 
porter, 712, Mr. Justice Field held as follows: 
“when drainage reclamation or leveeing is necessa- 
“ry to enable the farmer to use them for some of 
the ordinary purposes of husbandry, the lands are 
‘* within the terms of the act of Congress and the 
** title passed to the State ” 

The act of the Legislature of Louisiana under 
Which the land was sold and patent issued to pur- 
chaser, which will be found in appendix, provides 
for the sale of all shallow non navigable lakes, 
Which have become the property of the State, the 
area of which has been ascertained by survey and 
which ave susceptible of being reclaimed wholly or in 
part by draining and levecing. 


As was stated by Mr. Justice Field in case last 
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cited. ‘The patent ef the State is prima facie evi- 
‘‘dence that the land embraced by it is of the 


“ character mentioned. 


The evidence adduced, in Court a qua conclu- 
sively established the fact that the land in contro- 
versy Was swamp and overflowed lands within the 
meaning of the acts of Congress. 

It is surely unnecessary to discuss further a ques- 
tion which is purely a question of fact and which 
is not properly before the Court. 


It is claimed that W. W. Smith purchased be- 
fore the State law became effective, by promulga- 
tion, and that his entry was canceled, but conced- 
ing for the purpose of the argament only that 
Smith’s entry was on the 14th of May, 1853, and 
that the law was not promulgated until Jane 23, 
1853. Still, the defect, if auy there were, was 
cured by the patent issued to Smith on the 24th day 
of February, 1855, long after promalgation of the 
law and long after the alleged cancellation. It 
mav be said en passant that this point is of no con- 
sequence. The State wanted to sell the Jand and 
by Legislative act directed it to be sold. It was 
sold and the ‘State received the price. No pro- 
mulgation was necessary to inform the State of its 
own will and law. 

The learned counsel for plaintiffs in. error does 
not seem to rely very strongly ou the propositions 
announced by him which we have just considered, 
but he argues strenuously in support of his fourth 
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proposition that the patent to Smith was annulled 
by a judgment rendered in the case of the State of 
Louisiana vs W. W. Smith and is, therefore, no 
evidence of title. 

We again repeat that the issue suggested by this 
proposition was not raised in the answer filed by 
the defendant company, but was raised in the plea 
of res judicata, which was overruled by judge a quo 
withont any objection being urged or exception 
taken to his ruling. The plea cannot, therefore, 
be properly reopened in this Court. Moreover, the 
evidence on which the ruling was made by judge 
a quo is not presented to this Court by any bill of 
exception and his ruling should, therefore, be pre- 
sumed to be correct. 

We insert again that the documents, papers, ete.. 
which appear in the transcript as evidence offered 
in lower Court, cannot be considered in this Court. 

On referring to bill of exception No. 5, Record, 
p. 85, it will be seen that the eridence taken and 
used on trial of the State of Louisiana vs. W. W. 
Smith was offered and properly excluded, but the 
Record in the case of the State vs. Smith was not 
offered and is not brought to this Court by any 
bill of exception. The argument -of counsel is, 
therefore, based on nothing, so far as this Court 
is concerned. 

We are prepared to show, however, that counsel 
is mistaken. There is not and never has been any 
judgment rendered in the case of the Statevs. W. W. 
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Smith which could support the plea of res judicata 
or estop any one. 

Article 3556, Civil Code of Louisiana No. 31,— 
Thing Adjudged—declares: “Thing adjudged is 
‘said of that which has been decided by a final 
‘judgment from which there can be no appeal, 
‘‘ either because the appeal did not lie, or because 
‘‘ the time fixed by law for appealing is elapsed, or 
‘*becanse it has been confirmed on the appeal.” 
And it is settled by many decisions of the Supreme 
Court of Louisiana that “a suit pending on appeal 
does not form res judicata.” See 9 M., 38; 7 La., 
979; 7 A., 600; 14 A., 653. 

Now, in the’ suit of the State vs. W. W. Smith, 
an appeal was taken and allowed on November 
24 1860 (Record, p. 70), an appeal bond given 
(Record, p. 70, and a transcript filed in the Su- 
preme Court of Louisiana, where the suit is now 
pending See Record, p. 74, giving an extract 
from the minutes of the Supreme Court of Louis- 
lana, showing that the suit is in that Court. It 
follows that the judgment of the State District 
Court, which counsel relies on, having been ap- 
pealed from, does not have the force and effect of 
res judicata, 


But that judgment is an absolute nullity be- 
cause it was rendered when there was no party 
defendant. W.W.Smith died while the suit of 
the State against him was pending in the State 
District Court. Until the suit was properly re- 
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vived nothing could be done in it. This suit is 
what is styled in the jurisprudence of Louisiana, a 
real action—that is, an action relating to claims 
made on immovable property. (la. Code Practice, 
Art. 4-41), In order to revive such an action, it was 
necessary to make the heirs of W. W. Smith par- 
ties. 

On February 14, 1859, a petition of revival was 
tiled (see Record, p, 52), in which the death of W. 
W. Smith was suggested and in which the State of 
Louisiana, plaintiff, prays that John W. Smith, 
administrator of W. W. Smith, be cited and further 
prays for service on all other legal representatives. 

No service was made on the legal representatives 
of W. W. Smith, deceased, although, as will be 
hereinafter shown, the heirs of Smith were repre- 
sented in the State, and within the jurisdiction of 
the State District Court in which the suit was 
pending. 

The administrator appeared and attempted to 
defend the cause, though he was without any 
power or right so todo. A trial was had, judg- 
ment rendered November 24, 1860, and an appeal 
taken, as hereinbefore set forth, returnable to the 
Supreme Court at Monroe on second Monday of 
July, 1861. 

Appeals from the Parish of Caddo, in which the 
suit against W. W. Smith was brought, were at 
that time returnable to Monroe. 

During the war, which commenced in April, 
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1861, nothing was done with the cause. When the 
war closed, by Act. No. 82, Session 1866, the 
State Legislature made all appeals from a number 
of parishes, including Caddo, cognizable at Natchi- 
toches, an annual term being held for that pur- 
pose, commencing on the second Monday of 
August of each year. 


At the August term, 1866, the appeal was pend- 
ing before the Sapreme Court at Natchitoches, the 
minutes showing (Record, p. 74) that on August 
14, 1866, an answer was filed and cause continued, 
Of course that carried the case over to August term, 
1867. Meanwhile and before that term arrived 
John W. Smith, administrator of W. W. Smith, 
having filed his final account, which was duly ap- 
proved and homologated, was by a judgment of the 
probate Court of date of August 3, 1867, discharged 
from the further administration of the succession 
of W. W. Smith and his bond cancelled. (see 
Record, p. 74). Consequently. when the Supreme 
Court convened at Natchitoches on the second 
Monday of August, 1867, John W. Smith, admin- 
istrator, the nominal defandant being no longer 
administrator, nothing could be done in the case 
and since that time it has remained without a 
party defendant. 


When the administrator is discharged from his 
trust he has as such administrator no standing in 
judgment. 26 A., 222; 20 A , 35; 23 A, 178. 
When it is shown that a final account has been 
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filed, homologated and the administrator discharg- 
ed the cause should be continued to make the heirs 
parties. Jones vs. Britton, 16 A., 321. 

Moreover, the suit of the State against W. W. 
Smith, being, as previously stated, a real action, 
could not be revived by making his administrator 
a party defendant. In Louisiana, as in all other 
States, the administrator has no power to defend 
any but personal actions, except when the succes- 
sion is a ‘tvacant” succession. “A succession is 
* called vacant when no one claims it, or when all 
‘*the heirs are unknown, or when all the known 
‘‘heirs to it have renounced it.” Civil Code La , 
Art. 1088. 

The Code of Practice of Louisiana, Art. 122, 
provides; “AII kinds of actions may be brought 
“against vacant successions by suit against the 
‘ curator appointed to administer the succession. 

“But if some of the heirs of the deceased are 
“present or represented in the State the suit must 
“be brought against the heirs present or repre- 
‘sented, as well as against the curator’”—4i, e., the 
administrator, 

So likewise with successions represented by tes- 
tamentary executors. | 

© P., Art 123: ‘Testamentary executors may de- 
“fend all actions brought against the succession 
‘‘they administer when none of the heirs are 
‘present or represented in the State; but if all the 
‘heirs or any one of them be present or represented 


—— . — 


ol 


‘in the State, none but personal actions can be 
‘brought against the executor alone. All real 
* actions must be brought both against the executor 
‘** and the heirs present or represented.” 


The succession of W. W. Smith was not a va- 
vant succession; on the contrary, the heirs were 
known, and in the petition of John W. Smith, 
praying to be appointed administrator, the names 
and residence of the heirs are stated, and counsel 
was appointed to represent them. Record, p. 73. 

Moreover, prior to the petition of revival by 
which the administrator of W. W. Smith was at- 
tempted to be made a party to the snit of the State, 
filed February 14, 1859 (Record, 52), the heirs of 
W. W. Smith, the defendants in error herein, were 
represented in the State of Louisiana. On the 30th 
of November, 1858, one John. Brown presented a 
petition to the State Court for the Parish of Caddo 
(the sae Court in which the suit of the State vs. 
W. W. Smith was pending) setting forth the heirs 
of W. W. Smith, that he was guardian of some of 
them, by appointment under the laws of Kentucky, 
and praying to be recognized and confirmed as 
such guardian in Louisiana. Thereupun, after 
due proceedings had, the said John Brown was by 
said Louisiana Oourt appointed tutor of said minor 
heirs, gave bond, took the requisite oath and let- 
ters were issued to him, and under authority of the 
Court he accepted for his wards the succession of W. 
W. Smith. Consequently, the heirs of W. W. 
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Smith, including the defendants in error, except 
Elizabeth W. Smith, were represented in the State 
of Louisiana, when the suit of the State vs. W. 
W. Smith was attempted to be revived, and the 
suit could not be revived, except by making them 
parties, which was not done. See Record, p. 27 to 
34, inclusive. 

The learned counsel for plaintiffs in error is 
imnisinformed as to the law of Louisiana — It is not 
true that under the law of Louisiana the action of . 
the State against W. W.oSmith was upon his death 
properly revived against his administrator, or that 
the adwinistrator could stand in judgment for the 
heirs, or that the defendants in error as such heirs 
are bound by any proceeding had in the suit of the 
State subsequent to the death of W. W. Smith. 
On the contrary, such proceedings were and are 
absolutely without effect as to defendants in error. 

The fifth proposition advanced in the brief of 
counsel for plaintiff in error is that the plaintiff in 
error having been in open and notorious adverse 
possession of the lands in question for more than 
ten years its title is complete by prescription 
under the laws of Louisiana. 

This is an attempt to raise in this Court the plea 
of prescription—i. e., Statute of Limitations — 
which cannot be done, as that defense cannot be 
made for the first time inthis Court. Moreover, 
we can scarcely believe that counsel is serious in 
his contention, because he must know that the 
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plea not having been tried in Court @ qua there is 
no evidence whatever upon which it can be de- 
cided. It is, therefore, useless to discuss it, Asa 
matter of fact, however, the plaintiff in error never 
had possession of any portion ofthe Silver Lake 
tract, except that held by George Turner, some 35 
acres. The balance of the tract is now in the pos- 
session of defendants in error, It was held by a 
number of persons who were evicted under a judg- 
ment rendered in suits brought against them by 
the defendants in error, which judgment decreed 
defendants in error to be owners of the land and 
entitled to possession. 

This fifth proposition is perhaps intended as an 
argument in favor of the bill of exception taken to 
ruling of judge a@ quo refusing to receive the plea 
of prescription tendered in Court @ qua, because it 
caine too late. As has been hereinbefore shown, 
that ruling was correct. 

The motion to dismiss should we think prevail. 
But if it is overruled, we feel confident that your 
Honors will not find error in the record, and will 
affirm the judgment of the lower court. 


A. H. LEONARD. 
LAND & LAND, 
Counsel for Defendants in Error. 
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APPENDIX. 

No. 284. An act authorizing the Register of 
the Land office to sell certain shallow lakes in the 
State of Louisiana. 

Be it enacted by the Senate and House of Repre- 
sentatives of the State of Louisiana, in General 
Assembly convened, Thatthe Register of the Land 
office at Baton Rouge be, and is hereby authorized 
to sell all the shallow lakes in the State, the area 
of which has been ascertained by survey and which 
are susceptible of being reclaimed wholly or in part 
by leveeing and draining. Provided that this act 
shall not apply to any navigable lakes in the State, 
and provided said sale shall not be made until the 
lands have become the property of the State and 
been legally surveyed and the surveys recognized 
bythe State. Approved April 30th, 1853. See Acts 
La., Session, 1853, p 257. 

No. 82. An act to organize the Supreme Court 
and to fix the terms thereof. 

Sec. 3.) That the Supreme Court shall hold its 
sessions at Natchitoches, on the second Monday of 
August of each vear. 

Sec 7. That appeals from the Parishes of 
Rapides, Natchitoches, DeSoto, Sabine, Bossier, 
Caddo and Winn, shall be returned to the Supreme 
Court at Natchitoches. 
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Approved March 10th, 1866. Acts La. Session, 
1866, p 156. 

No. 147.. An Act relative to appeals taken since 
the Ist day of June, 1860. . 

Sec. 1 Be it enacted, &c., That all appeals 
which have been taken since the Ist day of June, 
1860, from the District Courts of the State and 
which are now pending and which have not been 
finally determined on their merits, shall be heard 
and determined by preference at the places desig- 
nated by existing laws for the trial of appeals from 
the respective parishes. Provided that the records 
or transcripts of such causes be filed with the clerks 
of the Supreme Court at the places the appeals are 
now made, returnable on or before the next return 


day after the passage of this act. 


Sec. 2. Be it farther enacted, That the clerks 
of the Supreme Court at New Orleans and Monroe, 
to deliver to the appellants or appellees, their 
agents or attorneys, on application or on the pay- 
ment of all costs that have accrued, the records of 
all appeals from District Courts from which appeals 
are now made returnable, to other places, taking 
their receipt for same. 

Sec. 3. Be it further enacted that tais act shall 
take effect from and after its passage. 

Approved March 22nd, 1866, Acts La. Session, 
1866, p 278. 
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UNITED STATES EX REL. C. R. MILLER VS. G. B. RAUM, COM’R, 4c. 1 


1 Petition. Filed Nov. 11, 1889. 


In the Supreme Court of the District of Columbia the 11th day of 
November, 1889. 


Tue Unitep States ex Relatione CHarces R. ) 
MILLER ‘ Mandamus. 
v8. , At Law. No. 30102. 
GREEN B. Raum, Commissioner of Pensions. 


To the honorable the chief justice and associate justices of the su- 
preme court of the District of Columbia: 


The petition of your relator, Charles R. Miller, respectfully rep- 
resents: 

1. That he is a citizen of the United States, residing for the time 
being in the city of Washington, in the District of Columbia, and 
brings this action in the name of the United States for and in his 
own behalf for the writ of mandamus against the respondent. 

2. That the respondent, Green B. Raum, is a citizen of the United 
States, residing also for the time being in the said city of Washing- 
ton and District of Columbia, is the Commissioner of Pensions, and 
as such is sued, as hereinafter set forth. 

3. And your relator says that during the war of the rebellion of 
1861 he was in the military service of the United States and served 

in Company “ D,” 8th Ohio Cavalry Volunteers, a military 
2 organization duly enrolled and mustered into said militar 

service ; that while in said service and in the line of duty he 
sustained in battle such wounds and injuries as resulted at the time 
thereof in his total and permanent helplessness; that his said 
wounds and injuries resulted in the necrosis of the lower vertebre 
of the spine, followed by anchylosis of the spinal column, the ne- 
crosis of the bones of his left leg and foot, followed by anchylosis 
of the left knee, ankle, and toes of the left foot, and great atrophy 
of the entire limb, whereby he became was, and still is, so totally 
and permanently disabled as to be rendered utterly helpless or so 
nearly so as to require the regular personal aid and attendance of 
another person. 

And your relator further says that he was discharged from said 
military service August 27, 1865, and avers that for his said disa- 
bility the law, in plain and precise terms, provides the following 
rates of pension, namely, $8 per month from date of discharge; $25 
per month from June 6, 1866; $31.25 per month from June 4, 1872; 
$50 per month from June 4, 1874, and $72 per month from June 17, 
1878, provided application therefor had been made to the Commis- 
sioner of Pensions at any time prior to July 1, 1880, and he made 
such application. immediately upon his discharge from the said 
military service as aforesaid. 

5. But your relator alleges that the Bureau of Pensions, under 
the administration of the predecessors of the respondent, granted 
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fo your relator a pension for the total and permanent disa- 
5) bility of the left leg only, and granted him a rating therefor 

by pension certificate No. 55356 of $8 per month from date 
of discharge, $15 per month from June 6, 1866, $18 per month from 
June 4, 1872, $24 per month from November 25, 1851, and $30 per 
month from March 3, 1883, the rates that are specifically provided 
by law for his said total and permanent disability alone of the left 
leg, instead of granting him a pension for his entire disabilities of 
the back and leg as aforesaid and at the aforesaid rates, as provided 
by law therefor. 

6. And your relator further says that he often applied to have the 
said error corrected, and often demanded of the Commissioner of 
Pensions for the time being thé reissuance of his said certificate, with 
ratings so corrected as to be conformable to law and commensurate 
with his entire disabilities aforesaid ; but he avers that the Pension 
Bureau, under the predecessors of the respondent, refused to comply 
with his demands and rejected his said applications. 

7. And your relator further says that after repeated fruitless efforts 
to obtain, at the hands of the Pension Bureau, a proper and impar- 
tial administration of the pension laws in his behalf he finally ap- 
pealed from the adverse action, ruling, and decision of the then 
Commissioner of Pensions to the Secretary of the Interior to redress 
his grievances; and he says that this whole controversy between 
himself and the Pension Bureau respecting the question of the 

rating of his pension came before the head of the Department 
4 for-his official action and decision; and he avers that the See- 

retary, upon a personal, careful inspection of the record and 
all the evidence filed therein in his case and upon due consideration 
thereof, made and rendered the following official decision: 


DEPAKTMENT OF THE INTERIOR, 
W AsHINGTON, D. C., February 12, 1885. 
The Commissioner of Pensions. 

Sir: Herewith are returned the papers in the pension.claim, cer- 
tificate No. 55356, of Charles R. Miller. 

It appears from. the papers that Mr. Miller’s claim was before this 
Department on the 6th instant, and it was held that “ the pensioner 
is greatly disabled; and it 1s evident from the papers in his case 
that he is utterly unable to do any manual labor, and is therefore 
entitled to $30 per month under the act of March 3, 1883, which has 
been allowed him by your office.” | 

Since the departmental decision above referred to the papers in the 
claim have been carefully reconsidered by the Department and a 
personal examination of the pensioner made, and it satisfactorily 
appears that ke is unable to put on his shoe and stocking on the 
foot of the injured leg for the reason that the “nearest point that 
can be reached by hand from foot is 23 inches,” and for the further 
reason that from “ necrosis of the lower vertebrie of spine, producing 
anchy losis of the spinal column and destruction of some of the spinal 
nerves,” he is unable to bend his back. 
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After a careful review of all the facts in this case the De- 
oD partment is constrained to think that the pensioner comes 
under the meaning of the law granting pensions to those per- 
sons who require regular aid and attendance. 
The decision of the 6th instant is therefore overruled in so far as 
it denies that the pensioner requires regular aid and attendance. 


Very respectfully, HENRY M. TELLER, 
Secretary. 


And he further says that this decision of the Secretary was made 
not only after a careful inspection of his person, for which purpose 
his clothing being entirely removed and thus exposing to the sight 
of the eye the causes of his disability, as well of the back as the leg 
injuries, but upon a comparison of the same, as they then appeared 
to the natural sight, with the five original photographic views of his 
said injuries of the back and leg taken by the Army Medical Museum 
nearly twenty years prior thereto and at about the date of his dis- 
charge from the military service as aforesaid. 

The language quoted by the Secretary in his said decision de- 
scriptive of his disability and the back injury is taken from said 
photographie views and as written thereon at the time thereof not 
for the purposes of procuring a pensiun for the relator, but for com- 
piling, so far as his case was concerned, an authentic surgical history 
of the war. | 

This evidence was not before the Secretary at the time of the prior 
and overruled decision of February 6, 1885. 

-§. And your relator avers that the said official decision of 
6. the Secretary of the Interior, so made as aforesaid, was a final 
adjudication of his claim in his favor and conclusively estab- 
lishes his right under the law to be rerated at $25 per month from 
June 6, 1866; $31.25 per month from June 4, 1872; $50 per month 
from June 4, 1874, and $72 per month from June 17, 1878, and to 
be paid the difference monthly between these sums and what had 
been allowed him, and all that remained for the then Commissioner 
of Pensions to do in the premises was the simple ministerial duty 
_of accordingly carrying the said final official decision of the Secre- 
tary into execution. 

9. But your relator says that the then Commissioner of Pensions, 
instead of performing the whole of his ministerial duty under the 
decision of the Secretary aforesaid by reissuing your relator’s said 
certificate, with the increased ratings afuresaid, as provided by law 
for the disabilities your relator was so finally adjudged to have had 
from the time of the incurrence of his said wounds and injuries, 
reissued your relator’s certificate at $50 per month from January 
14, 1885, and while this ministerial duty was thus but partially per- 
formed the respondent succeeded to the office of Commissioner of 
Pensions and became thereby obligated and in duty bound to exe- 
cute so much of the decision of the Secretary of the Interior as his 
predecessors in office had refused, neglected, or omitted to execute. 
10. And your relator avers that it was and now is the simple 
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ministerial duty of the respondent as Commissioner of Pen- 
7 sions, imposed by the said final judgment and decision of the 

Secretary permitting and suffering the respondent to exer- 
cise no choice nor discretion in the premises, to reissue to your re- 
lator his said pension certificate at $25 per month from June 6, 1866, 
$31.25 per month from June 4, 1872, $50 per month from June 4, 
1874, and $72 per month from June 17, 1878, as provided by law for 
those persons who, while in the military or naval service of the 
United States and in the line of duty, have become so totally and 
permanently disabled as to require regular aid and attendance, and 
which said degree of disability your relator is finally adjudged to 
have by said decision. 

But your relator alleges that the respondent as Commissioner of 
Pensions has refused and still refuses to so reissue your relator’s said 
pension certificate or discharge the plain duty imposed upon him by 
the said official action and decision of the Secretary toward your re- 
lator, although requested so to do. 

Wherefore your relator prays— 

That the peremptory writ of mandamus may issue out of this hon- 
orable court, directed to the respondent, commanding him as Com- 
missioner of Pensions to forthwith reissue to your relator his said 
pension certificate with the following rates: $25 per month from 
Janne 6, 1866; $31.25 per month from June 4, 1872; $50 per month 
from June 4, 1874, and $72 per month from June 17, 1878; and to 
allow him the monthly difference between these sums and what has 
been allowed him ; and further ordering and commanding the re- 

spondent as Commissioner of Pensions to do what the law 
8 requires him to do in all the premises. 
And to this end your relator will ever humbly pray. 


CHARLES R. MILLER. 
J. G. BIGELOW, 
Attorney for Relator. 


District oF COLUMBIA, 88: 


I solemnly swear that I have heard read the foregoing petition by — 


me subscribed and know the contents thereof; that the facts therein 
stated of my own knowledge are true, and that the facts therein 
stated upon information and belief I believe to be true. 


CHARLES R. MILLER. 


Subscribed and sworn to this 9th day of November, A. D. 1889, 


GEO. G. COLGATE, 
Notary Public, D.C. [seav.] 
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9 Order Referring Cause to General Term. Filed Nov. 12, 1889. 


In the Supreme Court of the District of Columbia the 12th day of 
November, 1889. 


Tue Unitep States ex Relatione CHARLEs R. 


MILLER , Mandamus. 
v8. At Law. No. 30102. 
GREEN B. Raum, Commissioner of Pensiouis. | 


On application of the relator,*by Mr. J. G. Bigelow, his attorney, 
this cause is, this 12th day of November, 1889, certified to the gen- 
eral term of this court, to be heard there in the first instance. 


W. S. COX, J. 
Order for Respondent to Show Cause. Filed Nov. 18, 1889. 


In the Supreme Court of the District of Columbia. General Term. 


Mandamus. 
At Law. No. 30102. 


MILLER 
vs. 
GREEN B. Raum, Commissioner of Pensions. 


Tue Unirep States ex Relatione CHARLES e 


10 On consideration of the petition filed herein and on motion 

of the relator, by Mr. J. G. Bigelow, his attorney, it is, this 
18th dav of November, 1889, ordered that the respondent show 
cause, if any he has, in this court on or before the 16th day of De- 


cember, 1889, why the peremptory writ of mandamus should not 


issue against him as in the petition prayed, provided a copy of this 
order be served on the respondent on or before the 21st day of No- 


vember, 1889. 
E. F. BINGHAM, 
Chief Justice. 
Marshal’s Return. 


Served copies of the within order on Green B. Raum, Comz:nis- 
sioner of Pensions, November 19th, 1889. 


D. M. RANSDELL, Marshal. 


Order for Appearance for Respondent. Filed Dec. 13, 1889. 


In the Supreme Court of the District of Columbia the 13th day of 
December, 1889. 


11 Tue U.S. ex Rel. Coarvtes R. MILLER 
v8. At Law. No.30102. 
GREEN B. Raum, Commissioner of Pensions. 


The clerk of said court will please enter my appearance for the 


respondent herein. 
JNO. BLAIR HOGE, 
Attorney for Respondent. 


THE UNITED STATES EX REL. CHARLES R. MILLER VS. 


Stipulation Enlarging Time to Answer Rule. Filed Dee. 14, 1889. 


In the Supreme Court of the District of Columbia. 


The Unirep Srates ex Rel. Cuaries R. ) 
— At Law. No.30102. 
GREEN B. Raum, Commissioner of Pensions. 


It is hereby stipulated and agreed by and between the attorneys 
for the respective parties hereto that the time limited by the 
12 order of the court for answering the rule to show cause in 
this case is hereby enlarged to and including the 20th instant. 
Dec’r 14th, 1889. 
J. G. BIGELOW, 
Attorney for Relator. 
JOHN BLAIR HOGE, 
Attorney for Respondent. 


Answer to Rule to Show Cause. Filed Dec. 20, 1889. 


In the Supreme Court of the District of Columbia. In General 
Term, in the First Instance. 


Tue Unirep Srates ex Rel. CHARLES ~ 
MILLER -At Law. No. 30102. 


vs. 
GREEN B. Raum, Commissioner of eae 
Answer of the respondent to the rule to show cause. 


‘or answer to the rule issued herein on the 18th day of Novem- 
ber, A. D. 1889, requiring the respondent to show cause why the 
writ of mandamus should not issue herein, as in the relator’s 
13 petition prayed, this respondent says : 

Ist. That he is now and since the 19th day of October, A. D. 
1889, has been the Commissioner of Pensions of the United States, 
and as such Commissioner is and during all of said time has been 
charged by law with the performance, under the direction of the 
Secretary of the Interior, of such duties in connection with the 
various pension and bounty land laws as may be prescribed by the 
President, and that in the practical administration of the affairs of 
the Pension Bureau he is and has been, if not by express direction 
of the President of the United States, still with his full knowledge, 
consent, and approbation, the ultimate judge in all questions arising 
in said bureau under said laws, subject only to the right of appeal 
on the part of any person deeming himself aggrieved by any decis- 
ion of this respondent as such Commissioner to the Seeretary of the 

Interior, and that, subject to such right of appeal, he is and durin 
all of said time has been in manner aforesaid invested with full dis- 
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cretion and quasi-judicial power in deteri1ining such ques- 
14 tions, and that these have been the functions, duties, and 

powers of all of respondent’s predecessors in said office ever 
since the establishment thereof. 

2d. That from the records of the Pension Bureau it appears that 
the relator has been borne on the pension-rolls of the United States 
and paid for many years asa pensioner at the several rates and 
from the several dates set forth in the 5th and 9th paragraphs of 
the petition herein ; that said rates and the dates from which they 
were respectively payable have been, according to the said records, 
fixed by the several Commissioners of Pensions from time to time in 
the exercise of their lawful discretion in the execution of the several 
pensions laws applicable to relator’s case. 

3d. That there is no law and never has been prescribing for a dis- 
ability of the character of that of the relator a specific rate of pen- 
sion, and that in determining the rates of pension to which the 
relator was from time to time entitled the several Commissioners of 

Pensions, predecessors of this respondent, have had to deter- 
15 mine and in the exercise of their lawful discretion have de- 
termined to what specific disability, the rate of pension for 
which was fixed by law, the unspecified disability of the relator was 
equivalent, and in the exercise of such lawful discretion they have 
fixed his rates of pension according to this standard of comparison. 
4th. And respondent, further answering, says (protesting at the 
same time that in showing cause under the said rule he is under 
no duty to set forth the grounds and reasons upon which his ad- 
ministration of the pension laws or any of them has proceeded) 
that it is not true, as stated in relator’s petition, that respondent 
has failed and refused to carry out the decision of the Secretary of 
the Interior made on the relator’s appeal in the month of February, 
1885, from the decision of the then Commissioner of Pensions, and 
respondent says thaton the 6th day of February, A. D. 1885, the 
then Secretary of the Interior (the Honorable Henry M. Teller) 
decided that the action of the Pension Bureau was correct 
16 in granting the relator a pension at the rate of $8.00 per 
month from August 27, 1865, the date of his discharge; of 
$15.00 per month from June 6, 1866; of $18.00 per month from 
June 4, 1872, and $24.00 per month from March 3, 1883, with the 
exception that his pension was improperly reduced on June 4, 1882, 
from $24.00 to $18.00 per month, and that from the last-mentioned 
date to March 3, 1883, the relator should be paid the difference 
between $24.00 and $18.00 per month; and respondent says that 
the said Secretary, in his said decision, says that he “ is constrained 
to think that he (the relator) does not require regular aid and at- 
tendance within the meaning of the law.” 

And this respondent further says that true it is that afterwards, 
to wit, on the 12th day of February, 1885, and upon additional evi- 
dence the said Secretary did revise and review his said decision and 
did partially reverse and annul the same, holding, in these words, 

that “after a careful review of all the facts in this case the 
17. ~— Department is constrained to think that the pensioner comes 
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under the meaning of the law granting pensions to those persons 
who require regular aid and attendance. 

The decision of the 6th instant is therefore overruled in so far as 
it denies that the pensioner requires regular aid and attendance ;” 
which said decision, this respondent respectfully maintains, was a 
reaftirmance of the said decision of the 6th of February, 1885, in all 
other respects and particulars and must be understood to refer ex- 
clusively to the condition of the relator about the time the decision 
was made; and this respondent says that the said decision was so 
interpreted by the Pension Bureau, which did accordingly issue a 
new certificate to the relator at $24 per month from 4th June, 1882, 
and atan increase of $30 per month from 3d March, 1883, and at 
$50 per month from 14th January, 1885, this said last-mentioned 
date being the date of the physical examination of the relator by 

the medical officers of the Pension Bureau next preceding 
18 the date of said decision of said Secretary of the Interior, 

which said action of the Pension Bureau was afterwards af- 
firmed on the relator’s appeal by Assistant Secretary of the Interior 
Hawkins. 

5th. And respondent denies that the effect of the decision of the 
Secretary of the Interior of date February 12, 1885, referred to in the 
7th paragraph of the petition herein, was to entitle the relator to 
the several rates of pension set forth in the 8th paragraph of said pe- 
tition, but avers, on the contrary, that the effect of said petition was 
to entitle the relator to the several rates of pension in the 4th para- 
graph of respondent’s answer particularly set forth, and that both 
this respondent and his predecessor in office, the Hon. John C. 
Black, who filled said office at the date of said decision, have in all 
respects conformed thereto. 

6th. That the provision of law under which the relator 
19 claims to be entitled to be carried on the pension-rolls and 
paid a pension at the rate of seventy-two dollars ($72) per 
month from June 17, 1878, is contained in the act of Congress ap- 
proved June 16, 1880 (21 Stats. at Large, p. 281), the operation of 
which is limited to “all soldiers and sailors who are now (i. e., 
at the date of said act) receiving a pension of fifty dollars per month 
($50) under the provisions of an act” therein cited, whereas the re- 
lator, according to the showing of his own petition and in fact, was 
at that time only receiving a pension of $18.00 per month, which 
said rate had been theretofore fixed, as hereinbefore set forth, by the 
Commissioner of Pensions for the time being in the exercise of his 
lawful discretion in the premises. 

7th. And this respondent, further answering, says that he is ad- 

vised that itis beyond the province of this honorable court to revise 
or review the interpretation placed by him on said act of June 
20 16, 1880, and this respondent conceives that it would be de- 
structive of uniformity and productive of disorder for the 
judicial department of the Government to interfere in the admin- 
istration of the complicated system of laws establishing and regu- 
lating pensions. 
And now, having fully answered the said rule, this respondent 
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rays that the same may be discharged, and he be allowed to go 
1ence without day and with his proper costs in this behalf most 


wrongfully sustained. 
GREEN B. RAUM, 
Commissioner of Pensions. 
JOHN BLAIR HOGE, 
Solicitor for Respondent. 


District oF CoLUMBIA, 
County of Washington, 


Green B. Raum, being duly sworn according to law, on his oath says: 
I have read the foregoing answer by me subscribed as Commissioner 
of Pensions and know the contents thereof. The matters and things 
therein stated of my own knowledge are true, and those stated on 
information and belief I verily believe to be true. 
GREEN B. RAUM. 


21 Subscribed and sworn to before me this 20th day of Decem- 


ber, A. D. 1889. 
GREEN B. RAUM, Jr., 
: Notary Public. [sEat.] 


Motion by Relator for Peremptory Mandamus, &c. Filed Dec. 23, 1889. 
In the Supreme Court of the District of Columbia. General Term. 


Tue Unirep Srares ex Relatione Cuarwzs R.)-: 
MILLER Mandamus. 
vs At Law. No.30102. 


GREEN B. Raum, Commissioner of Pensions. 


And now comes the said relator and by Mr. J. G. Bigelow, his at- 
torney, moves the court for the peremptory writ of mandamus 
against the respondent, netwithstanding his return to the rule to 
show cause; and the relator further moves for a speedy hearing of 
this his said motion Jon the grounds that the writ of mandamus is 

not a terin, but a special remedial, writ, and is therefore enti- 
22 tled to an immediate hearing, and, further, because the tenure 
of office of the respondent is of uncertain duration. 
J. G. BIGELOW, 
Att’y for Relator. 


Court Proceedings. 


Monpay, October 7, 1889. 
Proceedings before the supreme court of the District of Columbia, 
sitting in general term, beginning first Monday, October 7th, 
1889. 


Present, presiding: Chief Justice Bingham and Justices 
* * * * 


* * 
2—1572 
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Monpay, December 23, 1889. 


Session resumed pursuant to adjournment. 


Present: Justices Hagner and James. 
* * * * * * + 


23 THe U. S. ex Relatione CHARLES ~ 


MILLER Mandamus. 
v8. | At Law. No. 30102. 
GREEN B. Raum, Commissioner of Pensions. 


And now comes the said relator and by Mr. J. G. Bigelow, his at- 
torney, moves the court for the peremptory writ of mandamus 
against the respondent, notwithstanding his return to the rule to 
show cause; and the relator further moves for a speedy hearing of 
this his said motion on the grounds that the writ of mandamus is 
not a term, but a special remedial, writ, and is therefore entitled to 
an immediate hearing, and, further, because the tenure of office of 
the respondent is of uncertain duration. Motion overruled. 

By the court. 

Dec. 23, ’89. 


24 Order Granting Leave to Respondent to File Amendment to An- 
swer. Feb’y 13th, A. D. 1890. 


In the Supreme Court of the District of Columbia. In General 
Term, in the First Instance. 


er No. 30102. 


THE UNITED States ex Rel. CHaRtes R. ome At Law 
GREEN B. Raum, Commissioner of Pensions. 


On motion of the respondent, by John Blair Hoge, Esqr., his at- 
torney, it is by the court, this 13th day of February, A. D. 1890, 
ordered that the said respondent have, and he is hereby given, leave 
to file the amendment to his answer to the rule herein herewith 
exhibited. This order is passed with the assent of the petitioner. 

By the court: 

A. B. HAGNER. 


25 Amendment to Answer of Respondent to Rule to Show Cause. 
Filed Feb’y 13, 1890. 


In the Supreme Court of the District of Columbia. In General 
Term, in the First Instance. 


At La Ww. 
No. 30102. 


Us. 


THe UNITED States ex Rel. CHARLES R. MILLER 
GREEN Bb. Raum, Commissioner of Pensions. 


The respondent, by leave of the court first had and obtained, 
amends his answer heretofore filed to the rule to show cause issued 
herein by inserting after the word “ certificate,” in the tenth line 


me 
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from the bottom of the 4th aye 6 thereof, the words “ signed 
by the Secretary of the Interior,” and by adding to said paragraph 
the following matter, viz: “ As will more fully and at large appear 
by reference to a copy of the decision of said assistant Secretary 
upon said appeal herewith filed, marked Exhibit G. B. R. No. 1, 


and made part hereof.” 
GREEN B. RAUM, 
Commissioner of Pensions. 


26 District oF CoLUMBIA, ae 
County of Washington, 


Green B. Raum, being duly sworn according to law, on his oath 
says that he has read the answer to the rule to show cause in the 
above-entitled case by him subscribed as Commissioner of Pensions, 
as well as the above amendments thereto by him subscribed as such 
Commissioner; that the matters and things set forth in said answer 
as above amended of his own kuowledge are true, and those stated 
on information and belief he verily believes to be true. 


GREEN B. RAUM. 
Subscribed and sworn to before me this 10th day of February, A. 


D. 1890. 
GREEN B. RAUM, Jr., 
Notary Public. [sEat.] 


Exuisit G. B. R. No.4. Filed Feb. 13, 1890. 


Unitep States OF AMERICA, 
DEPARTMENT OF THE INTERIOR, PENSION OFFICE, 
27 Wasuinaton, D. C., February 11th, 1890. 
I hereby certify that the accompanying pages, numbered 
from one to five, are truly copied from the original in the office of . 


the Commissioner of Pensions. 
GREEN B. RAUM, 
Commissioner of Pensions. 


DEPARTMENT OF THE INTERIOR, 
W asHINGTON, D. C., February 11th, 1890. 


}e it remembered that Green B. Raum, who has signed the fore- 
going certificate, was at the date of signing thereof Commissioner 
of Pensions, and that to his attestations as such full faith and credit 
are and ought to be given. 

In testimony whereof I have hereunto subscribed my name and 
caused the seal of the Department of the Interior to be affixed the 


day and year first above written. 
JOHN W. NOBLE, 
Secretary of the Interior. |SEAL.] 
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28 DEPARTMENT OF THE INTERIOR, 
BuREAU OF PENSIONS, 


WasuinatTon, D. C., July 28th, 1886. 


The Commissioner of Pensions. 


Sir: Herewith are returned the papers which accompanied your 
report of April 21st, 1886, upon the appeal of Charles R. Miller, of 
this citv, from the action of vour office rating his pension certificate 
No. 55356, as late of Co. “ B,” 8th Ohio Vols. 

It appears that this case was first appealed to the Department May 
9th, 1884, at which time Mr. Miller alleged that he was and had 
been since discharge so much disabled by the gunshot wound 
of left leg as to require the regular aid and attendance of another 
person. 

The papers were returned to your office with the following de- 
partmental letter: ) 
“ FEBRUARY 6TH, 1885. 

“The Commissioner of Pensions. 
29 “Srr: Herewith are returned the papers which accompanied 
your report of the 8th of September last upon the appeal of 
Mr. Charles R. Miller, of this city, from the action of your office in 
rating his pension certificate No. 55356. 

“It appears from your report that Mr. Miller was pensioned at $S 
per month from August 27th, 1865, the date of his discharge, on 
account of a gunshot wound of his left leg. His pension was in- 
creased to $15 per month, June 6, 1866; to $18 per month, June 
4th, 1872, and to $24 from November 23d, 1881. It was reduced to 
$18 per month June 4th, 1852, and increased to $24 under the pro- 
visions of the act of March 3d, 1883. 

“Mr Miller claims in his appeal that the pension should be re- 
rated from the commencement, and it should be increased on the 
ground that he needs aid and attendance. | 

“The papers in this case have been carefully considered, and it is 

the opinion of the Department that the action of your office 
30 in rating Mr. Miller’s pension was proper, and that he is now 

and has been receiving all that he was entitled to under the 
law, except from June 4th, 1882, the date his pension was reduced 
from $24 per month to $18 per month. He should be allowed the 
difference between $18 and $24 from June 4th, 1882, to the 3d of 
March, 1883. 7 

“The pensioner is greatly disabled, and it is. evident from the 
papers in this case that he is utterly unable to do any manual labor, 


and he is therefore entitled to $30 per month under the act of March 


3d, 1883, which has been allowed him by your office. 
“The Department is constrained to think that he does not require 
regular aid and attendance within the meaning of the law. 


“Very respectfully, H. M. TELLER, Secretary.” 


Six days later a second letter was written in the case as follows: 


- 


- 
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“FEBRUARY 12TH, 1885. 
“The Commissioner of Pensions. 
31 “Srr: Herewith are returned the papers in the pension claim, 
certificate No. 55356, of Charles R. Miller. 

“Tt appears from the papers that Mr. Miller’s claim was before this 
Department on the 6th instant, and it was held that the pensioner 
is greatly disabled, and it is evident from the papers in his case that 
he is utterly unable to do any manual labor, and he is therefore en- 
titled to $30 per month under the act of March 3d, 1883, which has 
been allowed him by your officer 

“ Since the departmental decision above referred to the papers in 
the claim have been carefully reconsidered by the Department and 
a personal examination of the pensioner made, and it satisfactorily 
appears that he is unable to put on his shoe and stocking on the foot 
of his injured leg for the reason that the ‘ nearest point that can be 
reached by hand from foot — 23 inches,’ and for the further reason 
that from necrosis of the lower vertebra of spine, producing anchy- 

losis of spinal column and destruction of some of the spinal 
32 nerves, he is unable to bend his back. 

“After a careful review of all the facts in this case the 
Department is constrained to think that the pensioner comes under 
the meaning of the law granting pensions to those persons who re- 
quire regular aid and attendance. 

“The decision of the 6th instant is therefore overruled in so far as 


it denies that the pensioner requires regular aid and attendance. 
“Very respectfully, H. M. TELLER, Secretary.” 


Upon the receipt by your office of the ‘above-quoted letters a 
reissue of pension was granted at $24 per month from June 4th, , 
1882, at $30 per month from March 3d, 1883, and at $50 per month 
from January 14th, 1885. 

From this action the appeal is taken, Mr. Miller claiming that 
under the decision of the hon. Secretary he should have been 

granted the highest rate of pensions allowed by law for per- 
33s sons requiring regular aid and attendance from discharge to 
the present time. 

After a careful consideration of all the papers in this case the De- 
partment is of the opinion that there is nothing in the evidence to 
show that Mr. Miller has been entitled to a higher rate of pension 
than that allowed by your office. 

Very respectfully, D. L. HAWKINS, 
Assistant Secretary. 
Docket 580, 1885. 


Court Proceedings. 


Monpbay, January 6th, 1890. 


Proceedings before the supreme court of the District of Columbia 
sitting in general term, beginning first Monday, January 6th, 1890 


Present, presiding : 
* ¥ x * * * x 
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28 DEPARTMENT OF THE INTERIOR, 
BuREAU OF PENSIONS, 


Wasurnaton, D. C., July 28th, 1886. 
The Commissioner of Pensions. 


Sir: Herewith are returned the papers which accompanied your 
report of April 21st, 1886, upon the appeal of Charles R. Miller, of 


this city, from the action of your office rating his pension certificate _ 


No. 55356, as late of Co. “ B,” 8th Ohio Vols. 

It appears that this case was first appealed to the Department May 
9th, 1884, at which time Mr. Miller alleged that he was and had 
been since discharge so much disabled by the gunshot wound 
of left leg as to require the regular aid and attendance of another 
person. 

The papers were returned to your office with the following de- 
partmental letter : 

“ FEBRUARY 6TH, 1885. 


“The Commissioner of Pensions. 


29 “Sir: Herewith are returned the papers which accompanied 

your report of the 8th of September last upon the appeal of 
Mr. Charles R. Miller, of this city, from the action of your office in 
rating his pension certificate No. 55356. 

“It appears from your report that Mr. Miller was pensioned at $S 
per month from August 27th, 1865, the date of his discharge, on 
account of a gunshot wound of his left leg. His pension was in- 
creased to $15 per month, June 6, 1866; to $18 per month, June 
4th, 1872, and to $24 from November 23d, 1881. It was reduced to 
$18 per month June 4th, 1882, and increased to $24 under the pro- 
visions of the act of March 3d, 1883. 

“Mr Miller claims in his appeal that the pension should be re- 
rated from the commencement, and it should be increased on the 
ground that he needs aid and attendance. 

“The papers in this case have been carefully considered, and it is 

the opinion of the Department that the action of your office 
30 ~—in rating Mr. Miller’s pension was proper, and that he is now 

and has been receiving all that he was entitled to under the 
law, except from June 4th, 1882, the date his pension was reduced 
from $24 per month to $18 per month. He should be allowed the 
difference between $18 and $24 from June 4th, 1882, to the 3d of 
March, 1883. 

“The pensioner is greatly disabled, and it is evident from the 
papers in this case that he is utterly unable to do any manual labor, 
and he is therefore entitled to $30 per month under the act of March 
3d, 1883, which has been allowed him by your office. 

“The Department is constrained to think that he does not require 
regular aid and attendance within the meaning of the law. | 


“Very respectfully, H. M. TELLER, Secretary.” 


Six days later a second letter was written in the case as follows: 


<> 
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“FEBRUARY 12TH, 1885. 
“The Commissioner of Pensions. 


31 “Srr: Herewith are returned the papers in the pension claim, 
certificate No. 55356, of Charles R. Miller. 

“Tt appears from the papers that Mr. Miller’s claim was before this 
Department on the 6th instant, and it was held that the pensioner 
is greatly disabled, and it is evident from the papers in his case that 
he is utterly unable to do any manual labor, and he is therefore en- 
titled to $30 per month under the act of March 3d, 1883, which has 
been allowed him by your office, 

“Since the departmental decision above referred to the papers in 
the claim have been carefully reconsidered by the Department and 
a personal examination of the pensioner made, and it satisfactorily 
appears that he is unable to put on his shoe and stocking on the foot 
of his injured leg for the reason that the ‘ nearest point that can be 
reached by hand from foot — 23 inches,’ and for the further reason 
that from necrosis of the lower vertebra of spine, producing anchy- 

losis of spinal column and destruction of some of the spinal 
32 nerves, he is unable to bend his back. 

“After a careful review of all the facts in this case the 
Department is constrained to think that the pensioner comes under 
the meaning of the law granting pensions to those persons who re- 
quire regular aid and attendance. 

“The decision of the 6th instant is therefore overruled in so far as 
it denies that the pensioner requires regular aid and attendance. 

“Very respectfully, H. M. TELLER, Secretary.” 


Upon the receipt by your office of the ‘above-quoted letters a 
reissue of pension was granted at $24 per month from June 4th, 
1882, at $30 per month from March 3d, 1883, and at $50 per month 
from January 14th, 1885. 

From this action the appeal is taken, Mr. Miller claiming that 
under the decision of the hon. Secretary he should have been 

granted the highest rate of pensions allowed by law for per- 
33 —s sons requiring regular aid and attendance from discharge to 
the present time. 

After a careful consideration of all the papers in this case the De- 
partment is of the opinion that fhere is nothing in the evidence to 
show that Mr. Miller has been entitled to a higher rate of pension 
than that allowed by your office. 

Very respectfully, D. L. HAWKINS, 
Assistant Secretary. 
Docket 580, 1885. 


Court Proceedings. 


Monpay, January 6th, 1890. 


Proceedings before the supreme court of the District of Columbia 
sitting in general term, beginning first Monday, January 6th, 1890 


Present, presiding : 
* 7 
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34 Monpay, February 17th, 1890. 


Session resumed pursuant to adjournment. 
Present: Justices Hagner & Cox. Mr. Justice James indisposed. 


e * * * * * * * 


Tne Unitrep Srates ex felatione se 


R. MILLer Mandamus. 
Us. At Law. No. 30102. 
GREEN B. Raum, Commissioner of Pensions. 


This cause coming on to be heard on the petition, the rule to show 
cause, the return thereto by the respondent, and the motion of the 
relator for peremptory mandamus notwithstanding such return, and 
the same having been submitted to and duly considered by the court, 
it is thereupon by the court, this 17th day of February, 1890, ad- 
judged, ordered, and decreed that said motion be, and the same 
hereby is, denied and the said petition be, and the same hereby is, 


dismissed with costs. 
W. S. COX, J. 


OO Tuespay, February 18, 1890. 


Session resumed pursuant to adjournment. 
Present, presiding: Justices Hagner, James, & Cox. 


Tue Unitep Srates ex Relatione epee | 


R. MILLer Mandamus. 
v8. At Law. No. 30102. 
GrEEN B. Raum, Commissioner of Pensions. 


The relator having sued out a writ of error to the Supreme Court 
of the United States on the judgment of this court herein, of Feb- 
ruary 17, 1890, dismissing his petition, bond is hereby fixed in the 
penalty of one hundred ($100) dollars. 

W. 8S. COX, J. 


Bond. Filed Feb’y 19, 1890. 


In the Supreme Court of the District of Columbia, the 18th day of 
February, 1890. 


36 Tue Unitep States ex Relatione CHartes R. 
MILceR, Plaintiff in’ Error, | In Error. 
v8. : > No. 30102. 
GREEN B. Raum, Commissioner of Pensions, Defend- | At Law. 
ant in Error. | 


Know all men by these presents that we, Charles R. Miller, prin- 
cipal, and George Henderson and I. N. Hammer, sureties, are bound 
unto the above-named Green B. Raum in the sum of one hundred 
($100) dollars, to |e paid Green B. Raum, his executors or adminis- 
trators; to which .avyment, well and truly to be made, we bind our- 
selves and each of us, jointly and severally, and our and each of our 
heirs, executors, and administrators, firmly by these presents. 
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GREEN B. RAUM, COM’R, 4€C. 


Sealed with our seals and dated this 17th day of February, 1890. 

Whereas the above-named Charles R. Miller has prosecuted a writ 

of error to the Supreme Court of the United States to reverse the 

judgment rendered in the above suit by the said supreme court of 

the District of Columbia: 

Now, therefore, the condition of this obligation is that if 

37 the above-named Charles R. Miller shall prosecute his said 

writ of error to effect and answer all damages and costs if he 

shall fail to make good his plea, then this obligation shall be void ; 
otherwise the same shall be and remain in full force and virtue. 


CHARLES R. MILLER. [seat. 
GEORGE HENDERSON. [seat. 
I. N. HAMMER. SEAL. 


Sealed and delivered in presence of— 
J. G. BIGELOW. 


Approved. 
W. S. COX, J. 


38 Writ of Error to the Supreme Court of the United States. 


Unitep STATES OF AMERICA, 88: 


The President of the United States to the chief justice and justices 
of the supreme court of the District of Columbia, Greeting: 


- Because in the record and proceedings, as aJso in the rendition of 


a judgment in a plea which is in the said court, before you, between 
The United States ex relatione Charles R. Miller and Green B. Raum, 


‘ Commissioner of Pensions, being No. 30102, at law, a manifest error 


hath happened, to the great damage of the said relator, as by his 
complaint appears; and it being fit that the error, if any hath hap- 
pened, should be duly corrected and full and speedy justice done 
to the parties aforesaid in this behalf, therefore you are hereby 
commanded, if judgment be therein given, under your seal, dis- 
tinctly and openly, to send the record and proceedings aforesaid, 
with all things concerning the same, to the Supreme Court of the 
United States, together with this writ, so that you bave the same 
at Washington on the second Monday of October next, in the 
said Supreme Court to be then and there held, that, the record and 
proceedings aforesaid being inspected, the said Supreme Court may 
cause further to be done therein to correct that error what of right 
and according to the law and custom of the United States should 
be done. 

Witness the Honorable Melville W. Fuller, Chief Justice of the 
United States, this 19th day of February, in the year of our Lord 
1890, and of the Independence of the United States the one hun- 
dred and fourteenth. 


[Seal Supreme Court of the District of Columbia.] 


R. J. MEIGS, Clerk. 
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16 THE UNITED STATES EX REL. CHARLES R. MILLER VS. 


39 Citation to the Supreme Court of the United States. 


The United States of America to Green B. Raum, Commissioner of 
Pensions, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 


preme Court of the United States, to be holden at Washington on 


the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the supreme court of the District of Columbia, 
wherein The United States ex rel. Charles R. Miller is plaintiff and 
you are defendant, to show cause, if any there be, why the judg- 
ment in the said writ of error mentioned should not be corrected, so 
that speedy justice be done the parties in that behalf. 

Witness Edward F. Bingham, chief justice of the said supreme 
court of the District of Columbia, in the year of our Lord one thou- 
sand eight hundred and ninety. 

E. F. BINGHAM, 


Chief Justice. 


On this — day of ,in the year of our Lord one thousand 
eight hundred and —, personally appeared before me, the subscriber, 
,and makes oath that he delivered a true copy of the 
above citation to 


Service acknowledged this 19th day of February, A. D. 1890. 
JNO. BLAIR HOGE, 
Alt’y for Respondent. 


40 AUTHENTICATION OF RECORD. 
Clerk’s Certificate. 


CLERK’s OFFICE, 
SUPREME Court OF THE District OF COLUMBIA. 

I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on 
file and of record in said office, and that said originals together 
constitute the record of the proceedings of said court in this cause. 

Witness my hand and the seal of said court this 24 day of Feb- 
ruary, 1890. | 

[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Assistant Clerk. 


Justice's Certificate. 


I, E. F. Bingham, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in due 
form. 


GREEN B. RAUM, COM’R, 4&C. 


Witness my hand and seal this 24 day of February, 1890. 
E. F. BINGHAM, [sgat.] 
Chief Justice. 


Clerk’s Certificate to Justice's Official Character. 


I, R. J. Meigs, clerk of said court, hereby certify that E. F. Bing- 
ham, whose genuine signature is subscribed to the foregoing certifi 
cate, was at the time of signing and attesting the same chief justice 
of said court, duly commissioned and qualified. 

Witness my hand and the seal of said court this 24 day of Feb- 
ruary, 1890. . 


[Seal Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk, 
By J. R. YOUNG, 


Assistant Clerk. 
[ Endorsed :] Authentication of record. 


Endorsed on cover: Dist. of Columbia supreme court. No. 1572. 
The United States ex rel. Charles R. Miller, plaintiff in error, vs. 
Green B. Raum, Commissioner of Pensions. Filed February 26, 
1890. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1889. 


Mandamus. No. 1572. 


THE UNITED STATES Ex Retations CHARLES R. 
MILLER, PriaintirF 1n Error, 


a 


fe ll * 


vs * 


+ 


GREEN B. RAUM, Commissioner or Pgnsions, DEFEND- 


. 
* 


ANT IN ERROR. 


IN ERROR TO THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA. 


cece a 


BRIEF AND ARGUMENT IN BEHALF OF 
PLAINTIFF IN ERROR. 


J. G. BIGELow, 
Attorney for Plaintiff in Error. 


JUDD & DETWEILER, PRINTERS. 


IN THE 


Supreme Court of the alnited States. 


OCTOBER TERM, 1889. 


Mandamus. No, 1572. 


THE UNITED STATES Ex Retatione CHARLES R. 
MILLER, Piarntirr In Error, 


vs. 


GREEN B. RAUM, Commissioner or Penstons, DeEFrEND- 
ANT IN ERROR. 


a 


IN ERROR TO THE SUPREME COURT OF THE DISTRICT OF 
COLU MBIA. 


— — - - 


BRIEF OF PLAINTIFF IN ERROR. 


For a statement of the case I beg to refer the Court to my 
brief in the court below, pages 1 to 9, filed herewith as a part 
of my argument in behalf of the plaintiff in error. 

I will add to what is there said that this same cause against 
John C. Black, Commissioner cf Pensions, was before this 
Court at the October term, 1888, on writ of error to the court 
below, predicated on the refusal of that court to grant the 
relator’s motion for the alternative writ, or fora rule to show 
cause. 
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The averments of the petition herein are precisely the 
same as in the previous petition, save that certain typo- 
graphical errors that had crept into the former record are 
now corrected, and save, further, that the averments of par- 
graph 7 of the petition herein (R. 3) more fully set forth the 
additional evidence upon which Secretary Teller rendered 
the decision in question overruling his prior decision of 
February 6, 1885. 

The cause was then heard as if upon demurrer to the peti- 
tion, and this Court reversed the lower court, directing the 
granting of the said motion (128 U.S., 50). The judgment 
of this Court so reversing the court below was pronounced 
October 22, 1888. On the first day of November following 
the lower court, in obedience to the mandate of this Court, 
allowed the relator’s said motion and issued the rule against 
Black to show cause, but failed to render any judgment upon 
tlie motion of the relator for the peremptory mandamus, 
notwithstanding the answer, until the 18th day of February, 
1889, just two weeks before the inauguration of the present 
administration of the Federal Government, when that court 
dismissed the petition in an oral opinion by Justice Hag- 
ner, overruling, in my judgment, this Court. 

It thus took the lower court three months and eighteen 
days to decide what they would do in the very case in which 
this Court had already clearly decided every question raised 
by Black’s answer, which, like that of the respondent herein 
amounted to but a demurrer to the petition; and when it 
was perfectly apparent that the relator could not possibly 
sue out another writ of error to this Court to reinstate its 
judgment already in the case, before Black would vacate his 
office and the suit abate, dismissed the relator’s petition in 
an oral opinion proceeding on grounds every ope of which 
had been expressly overruled in the very case by this Court. 
And this poor Union soldier, whose utterly heipless physical 
condition results, not from disease that flesh is heir to 
whether in the army or out of it, but from gunshot wounds 
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received in battle—causes open to ocular demonstration— 
was mulcted in all the costs and expenses of that suit, be- 
sides being, for a whole year, unjustly and unlawfully de- 
prived of nearly $8,000 arrears of pension to which he has 
a vested right and title under the said decision of Secretary 
Teller. 

The relator reinstituted the suit against the respondent. 
There was no other alternative left him. The court below 
had overruled this Court in this case against Black, and the 
respondent, thus encouraged, refused to reissue the relator’s 
certificate according to the said decision of the Secretary 
and the opinion and decision of this Court. 

Upon filing his petition herein the relator moved for a 
rule to show cause upon the mandate of this Court in the 
case against Black. After a week’s deliberation the court 
below concluded to obey the mandate and granted the mo- 
tion, giving the respondent from the 19th November to the 
16th December to show cause, if any he had, why the per- 
emptory mandamus should not issue as prayed by the rela- 
tor. At the request of the respondent I extended the time 


to the 20th December, on which date the respondent filed 


his return to the rule, which, in substance, is the same as 
the prior return of Black. 

On December 23, 1889, the relator filed his motion for the 
per-emptory mandamus notwithstanding respondent’s an- 
swer and moved for a speedy hearing of that motion. 

The court endorsed thereon “ Motion overruled ” (R. 10), 
without specifying which motion was intended to be over- 
ruled—the one for the peremptory writ or the motion 
for a speedy hearing of that motion. Nor was the re- 
lator able to get the court to take up his motion for the per- 
emptory mandamus and decide the same until February 17 
following (R. 14), on which day the court below again 
overruled this Court in an oral opinion by Justice Cox, dis- 
missing the petition, with costs, but on altogether different 
grounds. | 
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The following assignment of errors embody the actual rul- 
ings of the court below in the two oral opinions mentioned 
of Justices Hagner and Cox: 


ASSIGNMENT OF ERRORS. 


1. Secretary Teller decided that the relator “ comes under 
the meaning of the law granting pensions to those persons who 
require regular aid and attendance” (Kt. 3). This Court de- 
cided in this case against Black with reference thereto that 
“so far as respects the matter decided there is no discretion or 
exercise of judgment left.” (128 U.S., 52. 

The court below, reversing the Secretary and overruling 
this Court, held that the relator did not“ come under the mean- 
ing of the law granting pensions to those persons who require 
regular aid and attendance,” but under section 46983, Revised 
Statutes. In this the court erred as to its judicial power in 
the premises. 


2. The court below erred in expressly holding that it 
made no difference whether Miller, the plaintiff in error, 
was kept off the pension-roll at $50 per month prior to June 
16, 1850, by the fraud or official misconduct of the Pension 
jureau or through his own neglect; that it was sufficient 
that he was so kept off the roll to make his a case of casus 
omissus under the act of that date and to debar him, under 
the amendatory arrears of pensions act of March 3, 1879, 
from all arrears of pension on account of his back injury, 
thus again overruling this Court and reversing Secretary 
Teller. 


3. The court, in computing the arrears of pension due the 
relator under the Secretary’s said decision, erred in under- 
taking to trace the computation backward from the last 
act, that of June 16, 1880, to the date of his discharge in- 
stead of commencing at the date of his discharge and 
tracing the case from thence, under the law, from time to 
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time, until now, as directed in the said amendatory act of 
March 3, 1879, and in holding that because Miller ‘was not 
on the roll on June 16, 1880, at $50 per month he could not 
be increased by the act of that date to $72 per month from 
June 17, 1878, thus again overruling this Court and revers- 
ing the Secretary. 


4. The relator need not have been ou the pension-roll at 
all on June 16,1880. It is plainly sufficient to have filed 
his application with the Commissioner of Pensions prior to 
July 1, 1880, to entitle him, under the said decision of the 
Secretary, to the rates of pension claimed in the petition, 
and it was manifest error in the court below not to have so 
ruled. 


5. The court erred in holding that Assistant Secretary 
Hawkins had authority to reverse the decision in question 
of Secretary Teller and divest the relator of his vested rights 
thereunder, and further erred in expressly holding that the 
Assistant Secretary had the authority to do su, though it be 
in the absence of the convincing evidence upon which Sec- 
retary Teller acted, to wit, the evidence of his own eyes, and 
without affording the relator an opportunity to be heard in 
his own behalf, thereby refusing to be governed by the re- 
peated decisions of this Court to the contrary, to which their 
attention was called. 


6. The court below erred in expressly holding that Assist- 
ant Seeretary Hawkins had, by his pretended decision of 
July 28, 1886 (R. 12 and 13), relieved the Commissioner of 
Pensions of the ministerial duty of carrying out the decision 
in question of Secretary Teller, thereby overruling this Court, 
not only in this case, but in the case of Kendall vs. Stokes, 
12 Pet., 612, 613, to which their attention was called. 


7. The court erred in holding that while a mandamus 
will lie to compel the Commissioner of Pensions to carry out 
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the Secretary’s decision it will, nevertheless, lie only to 
compel him to carry out such decision according to his own 
judgment and discretion, and not according to the legal 
intendment thereof, thereby overruling every judgment ever 
rendered by any court in the history of the law awarding 
peremptory mandamus. 


8. The court erred in holding that while the Commis- 
sioner of Pensions had not carried out the decision of the 
Secretary in question according to its true legal intendment, 
he had, nevertheless, carried it out according to his own 
judgment and discretion ; and Assistant Secretary Hawkins 
having endorsed such judgment and discretion, the writ of 
mandamus is defeated and the vested rights of the relator 
successfully sported away. 


9. This court held “this case differs materially from num- 
bers 991 and 992,” the cases of Dunlap and Rose (128 U.S., 
50). The court below, overruling this Court, decided that 
this case and that of Dunlap are precisely alike and accord- 
ingly dismissed the relator’s petition. 

In this the court committed the double error of overrul- 
ing their judicial superior and holding there is no difference 
between two cases that with respect to mandamus are wholly 
unlike. 


10. The respondent not having traversed a single allega- 
tion of the petition, the court below erred in not holding 
that his answer amounted to nothing more than a demurrer 
to the petition, raising only the very questions of law that 
had already been argued before and decided by this Court 
in favor of the relator and in not granting peremptory 
mandamus in accordance with the judgment in the case of 
this Court. 
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ARGU MENT. 


I. 


The first six errors assigned set forth the rulings of the 
court below in the case against Black as actually made in 
the oral opinion delivered by Justice Hagner February 18, 
1889. I had resolved that when this case should come on 
again for a hearing against the respondent the court below, 
if it should again overrule this Court and dismiss the veti- 
tion, should do so on other grounds than those on which 
their former judgment proceeded, so I wrote the brief en- 
titled in the cause in the court below, and therein will be 
found the said alleged errors discussed. To this discussion 
I here and in this connection call the attention of this Court. 
Beginning at the top of page 10 and continuing thence to 
the end of the argument, all there is of the facts and the law 
of this case will be found. 

I will add here to what is there said that the question 
what cases are casus omissus under the act of June 16, 1880, 
does not necessarily arise in this case, for a case that “ comes 
under the meaning of the law granting pensions to those per- 
sons who require regular aid and attendance” cannot be casus 
omissus under that law. I take this to bea plain proposition, 
though the court below failed to see it in that light. 

But if the Court will indulge me for a moment I will 
point out the cases that can receive no benefits under that 
act. By sections 3 and 4 of the aet of March 3, 1873, and 
by the act of June 18, 1874 (brief below, 11 and 12), all 
persons who were so totally and permanently disabled in 
the service as to require the regular aid and attendance of 
another person are granted a pension of $25 per month from 
June 6, 1866; $31.25 from June 4, 1872; and $50 per month 
from June 4, 1874, no matter whether such disability re- 
sulted from total blindness, the loss of both hands, or from 
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any other cause. By the act of June 17, 1878, the persons 
thus disabled from the specified causes of total blindness, the 
loss of both hands, or the loss of both feet are singled out 
from all other persons equally disabled from other cause or 
causes, and the rate of pension as to them is thereby in- 
creased to $72 per month. ‘To remedy this defect and to re- 
store the former equality Congress passed the act of June 
16,1880. The act accomplishes its purpose as to all cases 
of permanent disability of the specified degree requiring 
regular aid and attendance, in which the application was 
filed prior to July 1, 1880, so as to be within the terms of 
the arrears of pension act; but there are certain cases of pro- 
gressive disability that come under section 4698} Revised 
Statutes, mostly of disease, and particularly of rheumatism, 
that have progressed into this condition of helplessness since 
the passage of the act of June 16, 1880. All such cases are 
casus omissus under that act; and although the second sec- 
tion of that act provides that “all pensioners whose pensions 
shall be increased by the provisions of this act from fifty 
dollars per month to seventy-two per month shall be paid 
the difference between said sums monthly from June seven- 
teenth, eighteen hundred and seventy-eight, to the time of 
the taking effect of this act,” not all persons on the roll at 
the date of the passage of the act at $50 per month had 
their pensions thereby increased to $72 per month from 
June 17,1878. A ease of progressive disability that had 
progressed into this condition of helplessness after June 17, 
1878, but prior to June 16, 1880, would be increased to $72 
per month from the date of the $50 certificate. 

This act of June 16, 1880, must be taken and construed 
with other provisions of the pension system; and the law 
does not contemplate granting a pension prior to the actual 
disability, nor a pension for a specified degree of disability 
prior to its existence in such degree. 

All this, however, is outside of the questions involved in 
this case, as before stated. 
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Secretary Teller decided that the relator’s case “comes 
under the meaning of the law granting pensions to those persons 
who require regular aid and attendance.” The law specifies in 
plain language the rate of pension from time to time in such 
acase; and this Court has already decided that mandamus 
is the proper remedy to be invoked to compel the Commis- 
sioner to carry out this decision. The only question, there- 
fore, is, Has the decision been carried out? If it has not 
been, then, by the judgment of this Court, peremptory man- 
damus must issue. 

In order to make the case perfectly clear, let us suppose 
that Secretary Teller had added to his decision the follow- 
ing words: “And the Commissioner of Pensions will accordingly 
reissue the pensioner’s certificate at $25 per month from June 6, 
1866 ; $31.25 from June 4, 1872 ;° 850 from June 4, 1874, and 
$72 per month from June 17, 1878, first deducting therefrom all 
pension allowed him for his leg injury.” Would it then have 
been the ministerial duty of the Commissioner to have so 
reissued his certificate? But such addendum would have 
been declaratory only of the plain legal intendment of the 
decision and would have added nothing to the obligatory 
character thereof, for no case can “ come under the meaning of 
the law granting pensions to those persons who require regular aid 
and attendance” unless the pensioner is entitled to these rates, 
and the law providing them is couched in such plain and 
precise language as to interpret its own meaning. 

Calling the attention again of the Court to the brief in 
the case in the lower court, in ‘which the return of the re- 
spondent to the rule is considered paragraph by paragraph, 
and its insufficiency to take the case of the relator as made 
by the petition from under the judgment of this Court at 
the last term is pointed out, I pass to the consideration of 
the errors predicated upon the rulings of the court herein 
in the oral opinion by Justice Cox from 7 to 10, inclusive. 


2 


II. 


The court below, in view of the matters contained in my 
brief, designed especially to exhibit the utter absurdity of 
the grounds upon which they had dismissed -the relator’s 
petition against Black, concluded to dismiss his petition 
against the respondent upon altogether different grounds. 

I propose now to examine these new grounds and to show 
that they are, if possible, still more absurd. The 7th, 8th, 
9th, and 10th assignments of errors embody the rulings of 
the court as actually made in dismissing the relator’s peti- 
tion against the respondent. I will take them up in their 
order: 


First. The court, not deeming it prudent to openly reverse 
this Court, frittered away, nevertheless, its judgment by hold- 
ing that while mandamus will lie to compel the Com missioner 
to carry out the Secretary’s decision, it will not lie to compel 
the carrying out of that decision according to its legal in- 
tendment, but only according to the judgment and discretion 
of the Commissioner, and, as the answer sets forth that the 
decision in question has been so carried out, mandamus is 
defeated. 

Strange as it may seem, it is, nevertheless, true that this 
is one of the reasons given by the court for refusing man- 
damus and dismissing the relator’s petition. The proposi- 
tion is so manifestly absurd that great difficulty is experi- 
enced in controverting it. We occasionally meet with such 
propositions. And on this occasion I will content myself 
by stating two contrary propositions that are self-evidently 
true, namely, first, no court in the history of the law ever 
issued the peremptory writ of mandamus against an indi- 
vidual or corporation requiring the performance of a given 
duty without requiring the performance thereof according 
to the requirements of law as understood by the court issu- 
ing the mandamus; second, no court in the history of the 
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law ever issued the peremptory writ of mandamus requir- 
ing an inferior to carry out the decision of a superior author- 
ity without requiring such decision to be carried out accord- 
ing to its true legal intendment as understood by the court 
issuing the mandamus. If you strike down these two propo- 
sitions, then the proposition that mandamus will cease to 
be a remedy in any case becomes self-evidently true, and 
the judgments of this Court may be frittered away at the 
arbitrary discretion of the inferior courts. If mandamus 
will lie to compel the Commissioner of Pensions to carry out 
the decision of the Secretary in question—and it has been so 
decided by this Court, if a court ever decided anything— 
then the writ will lie to compel the Commissioner to carry 
out the decision according to its true legal intendment. 
Anything short of this is not a carrying out of the decision. 


Second. The Court further held that, the Commissioner of 
Pensions having carried out the decision, not according to its 
legal intendment, but according to his arbitrary judgment 
and discretion, and having been sustained in so doing by 
Assistant Secretary Hawkins, mandamus was defeated, and 
the relator successfully defrauded out of his rights there- 
under. | 

This is quite a startling proposition. It was, nevertheless, 
held to be the law by the court below, and that, too, not- 
witlistanding the repeated contrary decisions of this Court, 
to which the attention of the lower court wasdrawn. This 
same defense against mandamus was made by Postmaster 
General Kendall, and this Court disposed of it as follows: 


“The solicitor did examine and decide that there was due 
the relators one hundred and sixty-one thousand five hun- 
dred and sixty-three dollars and ninety-three cents. . Of this 
sum the Postmaster General credited them with one hundred 
and twenty-two thousand one hundred and one dollars and 
forty-six cents, leaving due the sum of thirty-nine thousand 
four hundred and seventy-two dollars and forty-seven cents, 
which he refused to carry to their credit, and the object of 
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the mandamus was to compel him to give credit for this 
balance. 

“Under this law the Postmaster General is vested with no 
discretion or control over the decision of the solicitor, nor 
is any appeal or review of the decision provided for by the 
act. The terms of the submission were a matter resting 
entirely in the discretion of Congress, and if they thought 
proper to vest such power in any one, and especially as the 
arbitrator was an officer of the Government, it did not rest 
with the Postmaster General to control Congress or the so- 
licitor in that affair. It is unnecessary to say how far Con- 
gress might have interfered by legislation after the report 
of the solicitor. but if there was no fraud or misconduct in 
the arbitrator, of which none is pretended or suggested, it 
may well be questioned whether the relators had not ac- 
quired such a vested right as to be beyond the power of 
Congress to deprive them of it.” (12 Peter, 611.) 


And further along in the opinion this Court said: 


“It was urged at the bar that the Postmaster General was 
alone subject to the direction and control of the President 
with respect to the execution of the duty imposed upon him 
by this law, and this right of the President is claimed as 
growing out of the obligation imposed upon him by the 
Constitution to take care that the laws be faithfully exe- 
cuted. This is a doctrine that cannot receive the sanction 
of this Court. It would be vesting in the President a dis- 
pensing power which has no countenance for its support in 
any part of the Constitution, and is asserting a principle 
which, if carried out in its results to all cases falling within 
it, would be clothing the President with a power to control 
the legislation of Congress and paralyze the administration 
of justice.” (/d., 612, 613.) 


if I should add here that there is no power on earth, aside 
of the relator himself, that ean relieve the Commissioner of 
Pensions from carrying out the decision of Secretary Teller, 
on which the petition for the writ is predicated, | would be 
fully sustained by the judgment of this Court in this case of 
Kendall vs. Stokes et al. 
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But let us go to the record and see what Hawkins did 
decide. 

After I had filed my motion for peremptory mandamus, 
notwithstanding the answer (R. 10), and after I had fur- 
nished the respondent with a copy of my brief herewith 
filed, on the 13th February, acting upon the suggestion 
found therein at page 26, the respondent applied to the 
court to amend his return (R. 10),and procured the desired 
order todoso. The amendments will be found in the record 
at pages 10, 11,12, and 13. At pages 12 and 13 will be 
found the decision, if it may be so called, of Assistant Secre- 
tary Hawkins; but the amendment fails to set out Miller’s 
appeal, and all this Court can know about it is what Haw- 
kins has therein said, namely, that he claimed, “ under the 
decision of the Honorable Secretary, he should have been 
granted the highest rate of pensions allowed by law for per- 
sons requiring regular aid and attendance from discharge 
to the present time.” 

I presume that Miller made such a claim, as that is just 
what Secretary Teller’s decision did give him and in lan- 
guage so plain that no one (not even Hawkins himself, as it 
appears) could fail to so understand it. 

Hawkins, after setting out the decision of February 6 and 
the overruling decision in question of February 12, 1885, 
and stating, as above, the claim that Miller made in his ap- 
peal, concludes his letter of July 28, 1886, as follows: 


“After a careful consideration of all the papers in this 
case, the Department is of the opinion that there is nothing 
in the evidence to show that Mr. Miller has been entitled to 
a righer rate of pension than that allowed by your office.” 


He says not a word about the rate of pension as allowed 
by Secretary Teller’s decision, nor whether Miller would re- 
ceive the rate of pension as claimed if that decision were 
carried out, but, decides that, the relator is entitled to re- 
ceive no “higher rate of pension than that allowed by your 
office” —the Pension Bureau. 
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The decision of Hawkins was not at all responsive to the 
appeal as by him stated, but was a gratuitous reversal on 
his part of the decision of Secretary Teller in question. Such 
is unquestionably the effect of his decision. Whether Haw- 
kins had sufficient sense to know that he possessed no such 
authority or whether he was actuvted by malice in the 
matter is of no consequence here. 

I make no question about Hawkins, Assistant Secretary, 
overruling ur reversing Teller, the head of the Department, 
for the Assistant Secretaries execute, along with the Secre- 
tary, the functions of one and the same office, and [ treat 
the letter or decision of Hawkins as if it were the Secretary 
himself speaking. In other words, I treat the letter as an 
act of the Department rather than of the incumbent of the 
office of Assistant Secretary. 

The question then presents itself whether the head of the 
Department of to-day can reverse or overrule the decision of 
the head of yesterday, and, in the language of Chief Justice 
Marshall in the great case of Marbury vs. Madison, 1 Cranch, 
166, “at his discretion sport away the vested rights” of the 
relator. The court below held that he could and so decided 
in the face of the decisions of this Court to the contrary and 
the contrary decisions of the Court of Claims and various 
contrary opinions of the Attorneys General, all of which 
were brought to their attention at the hearing hereof against 
Black. I will let it suffice now to cite but one decision of 
this Court on this question. I refer to the case of The United 
States vs. The Bank of Washington, 15 Peter, which directly 
involved the question of the authority of the head of a de- 
partment to overrule the decisions of his predecessor in 
office. 

On this question, at pages 400 and 401, this Court de- 
cided : : 

“The third instruction asked the Court to say, among 
other things, if the credits given by Mr. Barry were for ex- 
tra allowances which the said Postmaster General was not 
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legally authorized to allow, then it was the duty of the present 
Postmaster General to disallow such items of credit. The suc- 
cessor of Mr. Barry had the same power and no more than his 
predecessor and the power of the former did not extend to the 
recall of credits or allowances made by Mr. Barry if he acted 
within the scope of his official authority given by law to the 
head of the Department. This right in an incumbent of 
reviewing a predecessor’s decisions extends to mistakes in 
matters of fact arising from errors in calculation and to cases 
of rejected claims in which material testimony is afterwards 
discovered and produced. But if a credit has been given 
or an allowance made, as these were, by the head of a De- 
partment and it is alleged to be an illegal allowance the ju- 
dicial tribunals of the country must be resorted to, to con- 
strue the law under which the allowance was made and to 
settle the rights between the United States and the party to 
whom the credit was given. Itis no longer a case between 
the correctness of one officer’s judgment and that of his 
successor. A third party is interested, and he cannot be de- 
prived of a payment on a credit so given, but by the inter- 
vention of a court to pass upon his right.” 


The court below held that this was not good law in the 
case of the relator, and that Assistant Secretary Hawkins 
was at liberty, on his own motion, to review and overrule 
the decision in question of Secretary Teller and to strike 
down his vested rights thereunder to Wrorely $5,000 arrears 
of pension and a monthly increase of $22. 

Secretary Teller, by the decision in question, overruled 
his prior decision of February 6, rejecting the claim of the 
relator made in his appeal from the action of the Pension 
Bureau, but he did this upon additional and material evi- 
dence, as set forth in the decision and paragraph 7 of the pe- 
tition (R., 2 and 3), namely, the evidence of his own eyes upon 
“a personal examination of the pensioner,” and the five origi- 
nal photographic views of his injuries of back and leg, taken 
by the Army Medical Museum nearly twenty years prior 
thereto and at about the date of his discharge from the mili- 
tary service. 
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It will occur tothe Court that this is the best possible evi- 
dence the Secretary could have on which to predicate his 
judgment. By it he was justified, by the above decision of 
this Court, in overruling his prior decision of February 6 
and in allowing the claim of the relator. 

But what evidence did Assistant Secretary Hawkins have 
before him July 28, 1886, when he overruled the decision In 
question of Secretary Teller and reinstated the overruled de- 
cision of February 6? (R.,12 and 13.) Did he have the 
same, more, or less evidence before him than that upon 
which the decision in question was predicated and by him 
overruled? ‘The Assistant Secretary answers these questions 
himself. Ilesays: “Afler a careful consideration of all the 
papers in the case the Department is of the opinion that there is 
nothing in the evidence to show that Mr. Miller has been entitled 
to a higher rate of pension than that allowed hy your office” —the 
Pension Oflice. He makes this overruling decision in the 
face of the declaration by Secretary Teller that his judgment 
is based upon “ @ personal examination of the pensioner.” In 
other words, the Assistant Secretary overrules the Secretary 
in the absence of the very evidence, to wit, the evidence of the 
eves, that convinced the head of the Department that Miller’s 
claim ought to be allowed. 

Such official conduct on the part of Assistant Secretary 
Ilawkins needs no characterization from me in this Court. 
It stands already condemned by the decisions of this Court 
and the law of the land. 

The respondent, by leave of the court, further amended 
his answer by adding after the word “ certificate,” in the 4th 
paragraph, the words “signed by the Secretary of the Inte- 
rior,’ so as to make the paragraph read in this connection : 
“And the respondent says that the said decision was so in- 
terpreted by the Pension Bureau, which did accordingly 
issue a new certificate signed by the Secretary of the Interior,” 
Xe. 

Ifit was the intention of the respondent to rely for his de- 
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fense upon the fact that the Secretary signed the certificate 
in question, and thereby endorsed and ratified the action of 
the Commissioner, that fact is not well pleaded. The re- 
spondent should have set out the date of the certificate and 
averred by what Secretary the same was signed, and that the 
Secretary so signing the same did so with the intention to 
overrule the decision in question and to ratify the action of 
the Pension Office, and should have filed along with his an- 
swer a dulv exemplified copy of the certificate. 

The facts are that neither of the certificates of the relator 
are signed by the Secretary, but by the Assistant Secretary, 
and, like all other pension certificates, signed in a perfunc- 
tory manner. 

This Court will take judicial notice of how the affairs of 
the Pension Bureau are conducted under the law, and that 
from 2,000 to 4,000 pension certificates issue and reissue per 
week, and that those certificates issue directly from the Pen- 
sion Bureau without going to the Department and without 
being signed by the Secretary or Assistant Secretary other- 
wise than by their stencils, that are kept at that bureau for 
that purpose. The thing that gives credit to a pension cer- 
tificate is the departmental seal, and this, too, is impressed 
thereon at the Pension Office. 

But suppose that the successor of Secretary Teller had ac- 
tually signed the certificate, and had done so not in a per- 
functory way, but with the deliberate purpose of overruling 
the decision in question, the case then reverts right back to 
this question of authority or power of the incumbent to 
overthrow the decisions of his predecessor, and comes again 
under the ban of the decision of this Court above referred to. 

Again, this Court herein against Black held that “ the ap- 
pellate tribunal in the present case is the Secretary of the Interior, 
who has no power to enforce his decisions by mandamus or any 
process of like nature” (128 U.S., 52). The court below, in 
effect, ruled that, although this be so, the successor of Secre- 
tary Teller can, nevertheless, by the writ of injunction per- 
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petually enjoin the Commissioner of Pensions from carry- 
ing out the decision in question, and that the decision of 
Assistant Secretary Hawkins set out in the amended return 
amounts to such a perpetual injunction; and they thought 
it strange that I should reason to the contrary and maintain 
that if, on the one hand, the Secretary had “no power to en- 
force his decisions by mandamus or any process of like nature,” 
on the other, he had no power lo issue an injunction or any 
process of like nature perpetually restraining the Commissioner 
from carrying out the decision in question. I leave it for this 
Court to decide whether I am right or wrong. 


Third. This Court decided that “ this case differs materially 
from” that of Dunlap and Rose (128 U.S.,50). In my brief 
below against the respondent, and filed herewith, I under- 
took to point out that difference myself, at pages 40, 41, and 
42, to which attention is called; but the court below, over- 
ruling this Court, held that there was no difference at all, 
and proceeded to dismiss the petition on the judgment of 
this Court in that case, making free use of what this Court 
had therein said as reasons for refusing the relator’s motion 
for peremptory mandamus. 

I possess no power of language to more clearly define the 
difference, with respect to the application of mandamus, 
between the Dunlap case and the case at bar, than the same 
is made to appear by the opinion of Mr. Justice Bradley in 
the cases, nor do I believe anybody else possesses the power 
todo so. By that opinion the reasons why a mandamus 
will noé lie in the Dunlap case and why it will lie in the case 
of the relator are set forth with the greatest possible clearness. 
I can but refer the Court to that opinion. 


Fourth. In the tenth and -last assignment of errors it is 
claimed that the court below erred in not holding that the 
return of the respondent amounted to nothing more than a 
demurrer to the petition, raising no question of fact, but 
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only of law, and, the law having already been settled by 
this Court in favor of the relator, in not granting peremp- 
tory mandamus as in the petition prayed. 

This same case came before this Court at the October 
term, 1888. It was brought up on writ of error to the court 
below, refusing the relator’s motion for the alternative man- 
damus or rule to show cause. ‘It is true that the respondent, 
Commissioner Black, had made no return or answer to the 
petition, and it is also true that the case was heard here 
only on such motion; but it was, nevertheless, heard as if 
on demurrer to the petition. The entire field of legal de- 
fenses to the petition was then urged against the granting 
of the motion. 

Every possible legal defense which a trained judicial mind 
could invent or which a distinguished member of this bar—a 
lawyer who has had more experience in defending suits for 
mandamus against executive Federal officers than any other 
person living—the Honorable William A. Maury, Assistant 
Attorney General, could devise was then and there made to 
defeat the relator’s said motion, and yet all these legal de- 
fenses were by this Court overruled, the court below reversed, 
and the motion granted. This all appears from the opinion 
of this Court. 

And now how does this case come back here? Does it 
present any other than questions of law? Is there a single 
defense not of law made in the respondent’s answer? Does 
the answer suggest any new or additional defenses? Does 
the return deny a single allegation of the petition or traverse 
a single averment therein? Does it set up any fact incon- 
sistent with the averments of the petition? Not one. 

The case comes back here to be heard again upon abso- 
lutely the same questions that were raised, argued, heard, 
and decided by this Court in favor of the relator at the last 
term. The Court then decided that mandamus was the 
proper remedy to be invoked to compel the Commissioner 
of Pensions to carry out the decision of the Secretary, and 
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that decision stands unimpeached by any defense made in the 
auswer. AND THIS IS THE END OF THE CASE. Peremptory 
mandamus must issue, as in the petition prayed, or the 
judgment of this Court already in the case must be over- 
ruled or utterly disregarded. There was absolutely nothing 
for the court below to decide. All they were required to 
do was to issue the peremptory writ according to the opinion 
of this Court. 

For these reasons I respectfully submit that the court 
below ought to be reversed, the prior judgment of this Court 
adhered to, and the peremptory writ of mandamus granted 
as by the relator in his petition prayed. 


J. G. BiGELow, 
Attorney for Plaintiff in Error. 
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THE CASE. 


On November 11, 1889, the relator exhibited his petition 
in this court for the writ of mandamus against the respond- 
ent, as Commissioner of Pensions, and in substance alleged : 


1. That he is a citizen of the United States, temporarily 
-domiciled in the District of Columbia, and that he brings this 
suit in the name of: the United States in his own behalf for 
the writ of mandamus against the respondent. 


2. That the respondent is also a citizen of the United 
States and is the Commissioner of Pensions, and as such is 
sued. 
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3. That he served in Company D, 8th Ohio Cavalry, in 
the late war of the rebellion; that while so serving, and in 
the line of duty, he sustained, in battle, such wounds and 
injuries as resulted, at the time thereof, in his total and per- 
manent helplessness; that his said wounds and injuries re- 
sulted in necrosis of the lower vertebrie of the spine, fol- 
lowed by anchylosis of the spinal column, the necrosis of 
the bones of his left leg and foot, followed by anchylosis of 
the left knee, ankle, and toes of the left foot, and great 
atrophy of the entire limb, whereby he became, was, and 
still is so totally and permanently disabled as to be rendered 
utterly helpless or so nearly so as to require the regular per- 
sonal aid and attendance of another person. 


4. That he was discharged from said service August 27, 
1865, and that the law in plain and precise terms provides 
the following rates of pension for his said degree of disa- 
bility, namely: $8 per month from date of discharge; $25 
per month from June 6, 1866; $51.25 per month from June 
4, 1872; $50 per month from June 4, 1874, and $72 per 
month from June 17, 1878, provided application therefor 
had been made to the Commissioner of Pensions at any time 
prior to July 1, 1880, and he made such application imme- 
diately upon his discharge from said service as aforesaid. 


5. But that the Bureau of Pensions under respondent’s 
predecessors granted him a pension for the total and per- 
manent disability of the left leg only and rated ,him there- 
for by certificate No. 55356, at 88 per month from date of 
discharge; $15 per month from June 6, 1866; $18 per month 
from June 4, 1872; $24 per month from November 23, 1881, 
and $30 per month from March 3, 1883, the rates specifically 
provided by law for the total and permanent disability alone 
of the leg, itstead of granting him a pension for his entire 
disabilities of the back and leg as aforesaid and at the afore- 


said rates as provided by law therefor. 
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6. That he had often applied to have said error corrected 
and often demanded of the Commissioner of Pensions for 
the time being the reissuance of his said certificate, with 
ratings so corrected as to be ¢onformable to law and com- 
mensurate with his entire disabilities aforesaid, but that the 
Pension Bureau under the predecessors of the respondent 
refused to comply with his demands and rejected his said 
applications. 


7. That after repeated fruitless efforts to obtain at the 
hands of the Pension Bureau a proper and impartial ad- 
ministration of the pension laws in his behalf he finally 
appealed to the Secretary of the Interior to redress his griev- 
ances, and that the whole controversy between him and the 
Pension Bureau respecting the question of the rating of his 
pension came before the head of the Department for his 
official action and decision. 

That the Secretary, upon a personal, careful inspection of 
the record and all the evidence filed therein in his case, and 
upon due consideration thereof, made and rendered the fol- 
lowing official decision : 


DEPARTMENT OF THE INTERIOR, 
Wasuineton, D. C., February 12, 1885. 


The Commissioner of Pensions. 

Sir: Herewith are returned the papers in the pension 
claim, certificate No. 55356, of Charles R. Miller. 

It appears from the papers that Mr. Miller’s claim was be- 
fore this Department on the 6th instant, and it was held 
“the pensioner is greatly disabled, and it is evident from 
the papers in his case that he is utterly unable to do any 
manual labor and is therefore entitled to $30 per month 
under the act of March 3, 1883, which has been allowed him 
by your office.” 

Since the departmental decision above referred to the 
papers in the claim have been carefully reconsidered by the 
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Department and a personal examination of the pensioner 
made, and it satisfactorily appears that he is unable to put 
his shoe and stocking on the foot of the injured leg for 
the reason that the “nearest point that can be reached by 
hand from foot is 23 inches,” and for the further reason that 
from “necrosis of the lower vertebrie of spine, producing 
anchylosis of the spinal column and destruction of some of 
the spinal nerves,” he is unable to bend his back. 

After a careful review of all the facts in this case the De- 
partment is contrained to think that the pensioner comes 
under the meaning of the law granting pensions to those persons 
who require regular aid and attendance. 

The decision of the 6th instant is therefore overruled in 
so far as it denies that the pensioner requires regular aid 
and attendance. 

Very respectfully, Henry M. TELter, 
Secretary. 


That this decision was made not only after a careful in- 
spection of his person (for which purpose his clothing being 
entirely removed and the causes of his disability, as well of 
the back as of the leg injuries, being exposed to the sight of 
the eye), but upon a comparison of the same, as they then 
appeared to the natural sight, with the five original photo- 
graphic views of his injuries of back and leg taken by the 
Army Medical Museum nearly twenty years prior thereto 
and at about the date of his discharge from the mili- 
tary service; that the language quoted by the Secretary 
descriptive of his disability and the back injury is'taken from 
said photographic views and as written thereon at the time 
thereof, not for the purposes of procuring him a pension, 
but for compiling, so far as his case was concerned, an au- 
thentic surgical history of the war, and that this evidence 
was not before the Secretary at the time of the prior and 
overruled decision of February 6, 1885. 
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8. That the said official decision of the Secretary so made 
as aforesaid was a final adjudication of his claim in his 
favor and conclusively establishes his right under the law 
to be rerated at $25 per month from June 6, 1866 ; $31.25 per 
month from June 4, 1872; $50 per month from June 4, 1874, 
and $72 per month from June 17, 1878, and to be paid the 
difference monthly between these sums and what had been 
allowed him, and all that remained for the then Commis- 
sioner of Pensions to do in the premises was the simple min- 
isterial duty of accordingly carrying the said decision into 
execution. 


9. But that the then Commissioner of Pensions, instead 
of performing the whole of his ministerial duty thereunder 
by reissuing his certificate with the increased ratings afore- 
said as provided by law for the disabilities he was so finally 
adjudged to have had from the time of the incurrence of 
his said wounds and injuries, reissued the ‘same at $50 per 
month from January 14, 1885. 

And that while this ministerial duty was thus but par- 
tially performed the respondent succeeded to the office of 
Commissioner of Pensions, and became thereby obligated 
and in duty bound to execute so much of the decision of 
the Secretary as his predecessor in office had refused, neg- 
lected, or omitted to execute. 


10. That it was and now is the simple ministerial duty of 
the respondent, as Commissioner of Pensions, imposed by 
the said final judgment and decision of the Secretary, per- 
initting and suffering the respondent to exercise no choice 
nor discretion in the premises, to reissue his said certificate 
at $25 per month from June 6, 1866; $31.25 per month 
from June 4, 1872; $50 per month from June 4, 1874, and 
$72 per month from June 17, 1878, as provided by law for 
those persons who, while in the military or naval service of 
the United States and in the line of duty, have become so 
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totally and permanently disabled as to require aid and at- 
tendance, and which said degree of disability he is finally 
adjudged to have by said decision; but that the respond- 
ent, as Commissioner of Pensions, has refused and still re- 
fuses to so reissue his certificate or discharge the plain duty 
imposed by the said official action and decision of the Secre- 
tary, although requested so to do. 


And the relator prays for peremptory mandamus against 
the respondent to compel performance of this duty. 

The cause was certified into this court by one of the jus- 
tices to be heard in the first instance. On November 18, 
1889, on motion by relator, a rule was lakl on the respond- 
ent to show cause, if any he has, why the peremptory man- 
damus should not issue as in the petition prayed, returnable 
December 16, 1889. The time was enlarged to include the 
20th day of December, on which day the respondent filed 
herein his return to said rule, and in his answer defends 
against peremptory mandamus on the following grounds: 


1. That he is now and since October 19,1889, has been | 


the Commissioner of Pensions, and as such is and during 
all of said time has been charged by law with the perform- 
ance, under the direction of the Secretary of the Interior, of 
such duties in connection with the various pension and 
bounty-land laws as may be prescribed by the President, 
and that in the practical administration of the affairs of the 
Pension Bureau he is and, has been, if not by the express 
direction of the President, still with his full knowledge, con- 
sent, and approbation, the ultimate judge in all questions 
arising in said bureau under said laws, subject only to the 
right of appeal of any person deeming himself aggrieved by 
any decision he may make as such Commissioner to the 
Secretary of the Interior, and that, subject to such right of 
appeal, he is and during all of said time has been, in the 
manner aforesaid, invested with full discretion and quasi 
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judicial power in determining such questions; and that 
these have been the functions, duties, and powers of all his 
predecessors in said office since the establishment thereof. 


2. That it appears from the records of the Pension Bureau 
the relator has been borne on the pension roll and paid for 
many years as a pensioner at the several rates and from tie 
several dates set forth in the 5th and 9th paragraphs of 
the petition herein ; that said rates and the dates from which 
they were respectively payable have been, according to said 
records, fixed by the several Commissioners from time to 
time in the exercise of their lawful discretion in the exe- 
cution of the several pension laws applicable to relator’s 
case. 


3. That there is no law, and never has been, prescribing 
for a disability of the character of that of the relator a spe- 
cific rate of pension, and that, in determining the rates of 
pension to which the relator was from time to time entitled, 
the several Commissioners, his predecessors, have had to 
determine and, in the exercise of their lawful discretion, 
have determined to what specific disability—the rate of pen- 
sion for which was fixed by law—the unspecified disability 
of the relator was equivalent, and in the exercise of such 
lawful discretion they have fixed his rates of pension accord- 
ing to this standard of comparison. 


4. That protesting, nevertheless, in showing cause he is 
under no duty to set forth the grounds and reasons upon 
which his administration of the pension laws has proceeded, 
it is not true, as stated in relator’s petition, he has failed 
or refused to carry out the decision of the Secretary of the 
Interior made on relator’s appeal, in February, 1885, from 
the decision of the then Commissioner, and says that on the 
6th day of February, 1885, the then Secretary, Henry M. 
Teller, decided the action of the Pension Bureau was cor- 
rect in granting the relator a pension of $8 per month from 
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August 27, 1865, the date of discharge; $15 per month from 
June 6, 1866; $18 per month from June 4, 1872, and $24 
per month from March 3, 1883, with the exception that the 
pension was improperly reduced June 4, 1882, from $24 to 
$18 per month, and that from the last-mentioned date to 
March 3, 1883, the relator should be paid the difference be- 
tween $24 and $18 per month, and says that the said Secre- 
tary in his said decision says that he “ is constrained to think 
that he (the relator) does not require regular aid and attendance 
within the meaning of the law.” i 

And he further says that true it is that afterwards, to wit, 
on the 12th day of February, 1885, and upon additional evi- 
dence, the said Secretary did revise and review his said de- 
cision and partially reverse and annul the same, holding, in 
these words, that “ after a careful review of all the facts in this 
case the Department is constrained to think that the pensioner 
comes under the meaning of the law granting pensions to those 
persons who require regular aid and attendance. The decision of 
the 6th instant is therefore overruled in so far as it denies that the 
pensioner requires regular aid and attendance ;” which said de- 
cision, he maintains, was a reaffirmance of the said decision 
of the 6th of February, 1885 (this last-mentioned date being 
the date of the physical examination of the relator by the 
medical officers of the Pension Bureau next preceding the 
date of said decision of said Secretary), in all other respects 
and particulars, and must be understood to refer exclusively 
to the condition of the relator about the time the decision 
was made, and that the same was so interpreted by the Pen- 
sion Bureau, which accordingly issued a new certificate at 
$24 per month from June 4, 1882, and an increase of 330 
per month from March 3, 1883, and $50 per month from 
January 14, 1885, which said action was afterwards affirmed 
on relator’s appeal by Assistant Secretary Hawkins. 


5. He denies that the effect of the decision of the Secre- 
tary of iebruary 12, 1885, was to entitle the relator to the 
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several rates of pension set forth in the 8th paragraph of the 
petition, but avers that the effect thereof was to entitle the 
relator to the several rates set forth in the 4th paragraph of 
his answer, and that he and his predecessor, John C. Black, 
have in all respects conformed thereto. 


6. That the provision of the law under which the relator 
claims to be entitled to be carried on the pension roll at the 
rate of $72 per month from June 17, 1878, is contained in 
the act of June 16, 1880 (21 Statutes at Large, p. 281), the 
operation of which is limited to “all soldiers and sailors 
who are now (i. ¢., atthe date of the act) receiving a pension 
of $50 per month under the provisions of an act” therein 
cited, whereas the relator, according to his own showing 
and in fact, was at that time only receiving a pension of $18 
per month, which said rate had been theretofore fixed by 
the Commissioner of Pensions for the time being in the ex- 
ercise of his lawful discretion. 


7. That he is advised that it is beyond the province of 
the court to revise or review the interpretation placed by 
him on said act of June 16, 1880, and conceives it would be 
destructive of uniformity and productive of disorder for the 
judicial department of the Government to interfere in the 
administration of the complicated system of laws establish- 
ing and regulating pensions; and the respondent prays to 
be discharged with his costs. 

On December 23, 1889, the relator filed his motion in 
writing for the peremptory mandamus, notwithstanding the 
return of the respondent above set out to the rule to show 
cause. 

And now the cause comes on for a hearing on said motion, 
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Argument in Behalf of the Relator on said Motioa. 


The order of the argument herein will vary somewhat 
from that in the same case against respondent’s predecessor 
in office. This change results from the difference between 
the return of the respondent herein and that of his prede- 
cessor. Barring certain immaterial errors which, no doubt, 
were inadvertently made, the answer of the respondent con- 
tains no averments designed to mislead the court as to the 
facts of the case. The return, taken as a whole, may be 
summarized into a simple denial that the decision in ques- 
tion of Secretary Teller is of the import to grant unto the 
relator the rates of pension as by him claimed, namely, $25 
per month from June 6, 1866; $31.25 per month from June 
4, 1872; $50 per month from June 4, 1874, and $72 per 
per month from June 17, 18738. 

Merely now adverting to the fact that the decision of 
this question by the Supreme Court of the United States in 
this very case against Commissioner Black is against the 
respondent in his contention and in favor of the relator, I 
first propose to consider the said decision of the Secretary in 
the light of the law as enacted by Congress and under the 
provisions of which the relator’s case was finally adjudged 
came. 


I. 


Secretary Teller, on February 12, 1885, made the decision 
set forth in the 7th paragraph of relator’s petition and upon 
the additional evidence as therein alleged. The averments 
of the petition in this behalf are nowhere denied by the re- 
spondent in his return. They are therefore to be taken as 
true. 

The Secretary of the Interior, referring to the relator, de- 
cided that “ THE PENSIONER COMES UNDER THE MEANING OF 
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THE LAW GRANTING PENSIONS TO THOSE PERSONS WHO REQUIRE 
REGULAR AID AND ATTENDANCE.” 

And such decision was made upon a claim for pension 
filed years prior to July 1, 1880, the date of limitation to 
arrears of pensions as fixed by the act of March 3, 1879, 
infra. Miller is therefore within the terms of that act. He 
was discharged August 27, 1865, and having incurred his 
disabilities in the service he is entitled to a pension from the 
date of discharge and at such rates as are specifically pro- 
vided by the law of Congress from time to time from thence 
until now for “ those persons who require regular aid and 
attendance.” . 

It will be observed that the relator does not claim in his 
petition a higher rate of pension than has been granted him 
until June 6, 1866, which is the date of the first act of Con- 
gress designating the rate of pension for the specified dis- 
ability “ requiring the regular aid and attendance of another 
person.” Prior to that act an enlisted soldier could receive 
in no case a higher rate than $8 per month, no matter how 
great was the degree of his helplessness, and this rate was 
provided by the act of July 14, 1862, § 4695, R.S.; but from 
June 6, 1866, the degree of disability the relator stands 
adjudged, by the final judgment of Secretary Teller, to have 
incurred in the service and line of duty has been specified 
in the law of Congress as entitling a pensioner to a fixed, 
specified rate of pension from time to time, the amount and 
the date of the commencement thereof being fixed by Con- 
gress in the law itself. 

The several acts, or so much thereof as constitute the law, 
under the meaning of which the relator stands finally ad- 
judged to come are as follows: 


Act of March 3, 1873, to Revise, Consolidate, and Amend the 
Pension Laws. (17 Statutes at Large, chapter 234, pp. 568, 569.) 


Sec. 3. * * * And for the period commencing June 
sixth, eighteen hundred and sixty-six, and ending June 
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third, eighteen hundred and seventy-two, those persons en- 
titled to a less pension than hereinafter mentioned who, by 
reason of injury received or disease contracted in the military or 
naval service of the United States and in the line of duty, 
shall have been permanently and totally disabled in doth 
hands, or who shall have lost the sight of one eye, the éther 
having been previously lost, or who shall have been otherwise 
so totally and permanently disabled as to render them utterly 
helpless, or so nearly so as to require regular personal aid and 
attendance of another person, shall be entitled to a pension of 
twenty-five dollars per month. (§ 4697, R.S.) 

Sec. 4. That from and after June fourth, eighteen hun- 
dred and seventy-two, all persons entitled by law to a less 
pension than hereinafter specified who, while in the military 
or naval service of the United States and in line of duty, 
shall have lost the sight of both eyes, or shall have lost the 
sight of one eye, the sight of the other having been pre- 
viously lost, or shall have lost both hands, or shall have lost 
both feet, or been permanently and totally disabled in 
the same, or otherwise so permanently and totally disabled as to 
render them utterly helpless, or so nearly so as to require the 
regular personal aid and attendance of another person, shall be 
entitled to a pension of thirty-one dollars and twenty-five cents per 
month. (§ 4698, R. 8.) 


Act June 18, 1874, to Increase the Pension of Soldiers and 
Sailors who have been Totally Disabled. (18 Statutes at Large, 
chapter 298, p. 78.) 


Be ut enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That sec- 
tion four of the act entitled “An act to revise, consolidate, 
and amend the laws relating to pensions,” and approved 
March third, eighteen hundred and seventy-three, be so 
amended that all persons who, while in the military or 
naval service of the United States and in the line of duty, 
shall have been so permanently and totally disabled as to 
require the regular personal aid and attendance of another 
person by the loss of the sight of both eyes or by the loss of 
the sight of one eye, the sight of the other having been pre- 
viously lost, or by the loss of both hands, or by the loss of 
both feet, or by any other injury resulting in total and per- 
manent helplessness, shall be entitled to a pension of fifty 
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dollars per month ; and this shall be in lieu of a pension of 
thirty-one dollars and twenty-five cents per month granted 
to such person by said section: Provided, That the increase 
of pension shall not be granted by reason of any of the in- 
juries herein specified unless the same shall have resulted in 
permanent, total helplessness, requiring the regular personal 
aid and attendance of another person. 

Sec. 2. That this act shall take effect from and after the 
fourth day of June, eighteen hundred and seventy-four. 

Approved June 18, 1874. 


Act March 3, 1879, Making Appropriations for the Payment 
of Arrears of Pensions and Amending the Arrears of Pension 
Act of January 25, 1879. (20 Statutes at Large, chapter 187, 
p. 470.) 


* * * * x *x * 


That the rate at which the arrears of invalid pensions 
shall be allowed and computed in the cases which have 
been or shall hereafter be allowed shall be graded accord- 
ing to the degree of the pensioner’s disability from time to 
time and the provisions of the pension laws in force over 
the period for which the arrears shall be computed. 

That section one of the act of January twenty-fifth, 
eighteen hundred and seventy-nine, granting arrears of 
pensions, shall be construed to extend to and include pen- 
sions on account of soldiers who were enlisted or drafted 
for the service in the war of the rebellion, but died or in- 
curred disability from a cause originating after the cessation 
of hostilities and before being mustered out: Provided, That 
in no case shall arrears of pensions be allowed and paid 
from a time prior to the date of actual disability. 

Src. 2. All pensions which have been or which may here- 
after be granted in consequence of death occurring from a 
cause which originated in the service since the fourth day of 
March, eighteen hundred and sixty-one, or in consequence 
of wounds or injuries received or disease contracted since 
that date, shall commence from the death or discharge of 
the person on whose account the claim has been or is here- 
after granted, if the disability occurred prior to discharge ; 
and if such disability occurred after the discharge, then from 
the date of actual disability or from the termination of the 
right of the party having prior title to such pension: Pro- 
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vided, The application for such pension has been or is here- 
after filed with the Commissioner of Pensions prior to the 
first day of July, eighteen hundred and eighty, otherwise 
the pension shall commence from the date of filing the appli- 
cation ; but the limitation herein prescribed shall not apply 
to claims by or in behalf of insane persons and children 
under sixteen years of age. 

Sec. 3. Section forty-seven hundred and nine of the Re- 
vised Statutes is hereby repealed. 


Act June 16, 1880, to Increase the Pensions of Certain Pen- 
sioned Soldiers and Sailors who are Utterly Helpless from 
Injuries Received or Disease Contracted while in the United 
States Service. (21 Statutes at Large, chapter 236, p. 281.) 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That all 
soldiers and sailors who are now receiving a pension of fifty 
dollars per month, under the provisions of an act entitled 
“An act to increase the pension of soldiers and sailors who 
have been totally disabled,” approved June eighteenth, 
eighteen hundred and seventy-four, shall receive, in lieu of 
all pensions now paid them by the Government of the United 
States, and there shall be paid them in the same manner as 
pensions are now paid to such persons the sum of seventy- 
two dollars per month. 

Sec. 2. All pensioners whose pensions shall be increased 
by the provisions of this act from fifty dollars per month to 
seventy-two dollars per month shall be paid the difference 
between said sums monthly from June seventeenth, eighteen 
hundred and seventy-eight, to the time of the taking effect 
of this act. 

Approved June 16, 1880. 


And thus is the law written by Congress in language so 
plain that “he who runs may read and understand,” pro- 
viding a pension of $25 per month from June 6, 1866; $31.25 
from June 4, 1872; $50 from June 4, 1874, and $72 per 
month from June 17, 1878, to all persons who, while in the 
military or naval service and in line of duty, have been so 
permanently and totally disabled as to render them utterly 
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helpless, or so nearly so as to require the regular aid and 
attendance of another person, and who shall have tiled their 
claims prior to July 1, 1880. It is this degree of disability 
that calls for these rates successively under the law, and it 
makes no difference from what cause the same arises, whether 
from total blindness, the loss of both hands, the loss of both 
feet, or from any other wounds or injuries, or from disease. 
It is the disability itself that calls for the pension, and not the 
cause or causes thereof. It is under the meaning thereof 
that Secretary Teller decided that the case of the relator 
comes. 

And now let us consider for a moment what facts entered 
into this judgment of the Secretary, wherein he decided that 
Miller’s case comes under the meaning of this law of Con- 
gress. 

What cases come under the meaning of thelaw? What 
is the character and nature of the disability that brings a 
case under the law? If a given case does not come “ under 
the meaning of the law granting pensions to those persons 
who require regular attendance,” where does it come; where 
must it come? 

The Secretary, in plain language, decided that the relator 
“comes under the meaning of the law granting pensions to those 
persons who require regular aid and attendance ;” his judgment 
therefore establishes the existence in Miller’s case of every fact 
and condition that are absolutely essential to bring a pension 
case thereunder; and what are these essentials of the law? 
They are, first, that the disability must be PERMANENT in 
character ; second, it must exist in such permanent degree as 
to render the pensioner utterly helpless or so nearly so as to 
require the regular aid and attendance of another person; and, 
third, the pensioner must have filed his claim prior to July 
1, 1880. All these conditions must concur in a case to bring 
it “ under the law granting pensions to those persons who require 
regular aid and attendance.” They therefore necessarily entered 
into the judgment of Secretary Teller and became res judicata 
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thereby. That judgment conclusively established in Mil- 
ler’s behalf (1) that his disability is PERMANENT as contra- 
distinguished from a disability that is progressive; (2) that 
his disability has existed in such permanent degree as to ren- 
der him so utterly helpless as to require the regular aid and at- 
tendance of another person, and (3) that he filed his claim 
prior to July 1, 1880. 

Any defense that may be set up against mandamus in this 
case, that Miller’s disability has not been permanent nor per- 
manently existed in such degree as to reduce him to a condition 
of such helplessness as to require the regular aid and attendance 
of another person, or that he did not file his claim prior to 
July 1,1880, is in ReversaL of the final judgment in the 
case of Secretary Teller, and which, with respect thereto, 
the Supreme Court has declared put an end to the exercise 
of all judgment and discretion. 


II. 


But, notwithstanding the said final and conclusive judg- 
ment of the Secretary, the respondent’s predecessor success- 
fully maintained in this court the defense that Miller’s case 
comes under section 4698} Revised Statutes, and not “ under 
the meaning of the law granting pensions to those persons who 
require regular aid and attendance,” as found by the Secretary. 

Section 46983 is as follows: , 


Sec. 46983. Except in cases of permanent specific dis- 
abilities no increase of pension shall be allowed to commence 
prior to the date of the examining surgeon’s certificate es- 
tablishing the same made under the pending claim for in- 
crease, and in this, as well as all other cases, the certificate 
of an examining surgeon or of a board of examining sur- 
geons shall be subject to the approval of the Commissioner 
of Pensions. 


It is manifest that Miller cannot “come under the meaning 
of the law granting pensions to those persons who require regular 
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aid and attendance,” and at the same time come under this section 
of the Revised Statutes, unless he possesses the element of 
ubiquity. | | 

The Secretary makes a decision ; the Commissioner makes 
a contrary decision; the Court sustains the Commissioner, 
and in this reverses the judgment of the Secretary and over- 
rules the Supreme Court of the United States on this very 
question and in the same case, nor can the judgment of this 
court, pronounced February 18, 1889, in this case against 
Black, denying the peremptory mandamus and dismissing 
the relator’s petition therein, be relieved by any argu- 
ment from the truth and justice of this criticism. Nota 
question can arise in this case on the respondent’s .return 
and not a question did or could arise on Black’s return that 
was not presented to and decided by the Supreme Court of 
the United States, as I will hereinafter show. 


Il. 


Neither did Black nor does the respondent defend against 
peremptory mandamus on the ground (1) that there is no 
such case on the pension roll as described in the petition, 
nor that the relator is a fiction—a John Doe or Richard 
Wroe; (2) that Secretary Teller did not make the decision 
on which the application for the writ is predicated, nor that 
the said decision was procured by the bribery of the Secre- 
tary or other fraud, nor (3) that the said decision has been 
carried out as by the relator claimed, nor does the respond- 
ent nor did his predecessor, Black, make any other defense 
that cuts at right angles and bars the way to the peremptory 
writ under the decision of the Supreme Court of the United 
States, but, on the contrary, the respondent in his answer 
defends— 

IN THE FIRST PARAGRAPH, That he is the ultimate judge of 
all questions arising in the discharge of the functions of his 
office, and that an appeal lies only to the Secretary from his 
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official decisions, in the rendering of which he exercises 
quasi-judicial power, and, so far as he goes, he is in exact 
harmony with the contention of the relator; but the answer 
is silent on the question of the nature of his duty in a case 
in which the Secretary in the exercise of his appellate au- 
thority has reversed his judgment. In such case the re- 
lator contends that it is his ministerial duty to carry such 
judgment into execution according to law, and in this con- 
tention he is fully sustained by the opinion and decision of 
the Supreme Court of the United States. 

IN THE SECOND PARAGRAPH, That the relator has been borne 
on the pension roll for many years and paid such rates of 
pension as the several Cotnmissioners from time to time 
have fixed in the exercise of their lawful discretion. 

The averment herein that the Commissioners have in their 
discretion fixed the rates that have been allowed the relator 
from time to time is in the face of the law of Congress spe- 
cifically fixing such rates. But suppose it was true, as al- 
leged, and was not contradicted by the plain letter of the 
law, then there is no defense found therein to mandamus to 
compel obedience to the decision of the Secretary. 

IN THE THIRD PARAGRAPH, “ That there ts no law and 
never has been prescribing for a disability of the character 
of that of the relator a specific pension, and that in deter- 
mining the rates of pension to which the relator was from 
time to time entitled the several Commissioners of Pensions, 
predecessors of the respondent, have had to determine, and 
in the exercise of their lawful discretion have determined, 
to what specific disability the rate of pension was fixed by 
law, the unspecified disability of the relator was equivalent, 
and in the exercise of such lawful discretion they have 
fixed his rates of pension according to this standard of com- 
parison.” 

These are the exact words used by the respondent. And 
does the court see any defense therein to peremptory man- 
damus ? 
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The character of the relator’s disability is not open to the 
judgment nor the scrutiny of the court. That question is 
foreclosed by the judgment of Secretary Teller, which cannot 
be reviewed in a court of law.” By that judgment the char- 
acter of the relator’s disability is decided to be such as to 
bring Miller “ under the meaning of the law granting pensions to 
those persons who require regular aid and attendance,” nor can’ 
the respondent assign a different character to his disability 
without overruling his official superior, whose judgment in 
the premises is declared by the Supreme Court to have put 
an end to the exercise of all further judgment and discretion. 

The sole inquiry is, Has the decision of the Secretary 
been carried out? and not whether the respondent or the 
court itself, if authorized so to do, would have rendered a 
different decision, nor what have been or now are the lawful 
discretionary duties of the Commissioner of Pensions. It is 
enough to know that by the judgment of the Supreme Court 
the Commissioner has no discretiotiary duties to perform 
with respect to the carrying out of this decision of the See- 
retary. That Court has said that he is bound to carry it 
out without further question. 

But when the respondent says that “there is no law and 
never has been prescribing a specific rate of pension for the disa- 
bility” of the relator, does he refer to the laws as enacted by 
Congress or to the conflicting laws he found in vogue, when 
he assumed office, enacted by the Bureau of Pensions under 
his predecessors? If he refers to the laws of Congress, is 
he aware that in this averment he is overruled by the Sua- 
preme Court in this very case? That was the question be- 
fore the Court, whether Miller stood adjudged by the Secre- 
tary’s decision to have that specific disability that entitled 
him to the ratings specified in the law. The answer of the 
Court was in the affirmative. This was the main question 
involved, and that was settled in the affirmative by the judg- 
ment of that Court reversing this court. 

The laws of Congress grant no pension at all for a wound, 


20 


injury, nor for disease. These are but causes of disability, 
and the cause is not the thing pensionable, but the resulting 
disability. Disability alone and only entitles a claimant to 
pension under the laws of Congress; and every case of disa- 
bility for which a specific rate of pension is provided by law 
is plainly declared in section 4692, Revised Statutes, to be a 
“ snecific disability.” 

The scheme of the pension laws, as enacted by Congress, 
is to grant equal pensions for equal disability, no matter from 
what cause or causes arising in the service and in line of duty ; 
and in furtherance of this scheme the laws—I mean of Con- 
gress—divide all pensioners into two general classes called 
the specific and non-specific classes. The specific class of pen- 
sioners is again divided into three sub-classes called the first 
class, second class, and third class. The first class includes 
all those persons who, from any cause or causes whatsoever 
arising in the service and line of duty, have been so per- 
manently and totally disabled as to render them utterly 
helpless or so nearly so as to require the regular per- 
sonal aid and attendance of another person ; and every per- 
son so disabled in the late war and stands adjudged to be 
thus disabled, upon an application filed at any time prior to 
July 1, 1880, is entitled to the rates of pension herein claimed 
for the relator. 

To this class Miller was adjudged by the Secretary to be- 
long. | 

The second class includes all those persons who, from 
any cause or causes whatsoever arising in the service and 
in the line of duty, have been so disabled as to be incapaci- 
tated for performing any manual labor, but not so much so 
as to require the regular personal aid and attendance of 
another person ; and any person who stands finally adjudged 
to have incurred this specific disability in the service and 
line of duty is entitled to the rates of pension specified 
therefor in the law. 

The third class includes all those persons who, from any 
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cause or causes whatsoever arising in the service and lin 
of duty, have been so disabled as to render their incapacity 
to perform manual labor equivalent to the loss of a hand or 
foot ; and every person who has been finally adjudged to 
have incurred this specific disability in the service and line 
of duty is entitled to the rates of pension specifically provided 
therefor. 

And so read the laws of Congress, couched in such plain 
and simple language as to interpret their own meaning. 
(§§ 4697, 4698, R. S.) 

The Commissioner of Pensions, unless he is a law unto 
himself, has not a word to say in fixing the rate of pension 
in any case adjudged as coming within either of. these 
classes. His judgment and discretion end when he shall 
have fixed the degree of disability. 

The Secretary has fixed the degree of the relator’s disa- 
bility, and the Supreme Court has decided that that ended 
all discretion, and that it is the ministerial duty of the Com- 
missioner to carry the decision out. 

It is otherwise in the non-specific class, to which belong 
the majority of pensioners. This class includes all persons 
who, from any cause or causes whatsoever arising in the 
service and line of duty, have been disabled to au extent 
less than results from the loss of a band ora foot. As to 
these, the Commissioner of Pensions is authorized and re- 
quired by law to fix the rate of pension, being restricted in 
fixing the amount of the same to within $18 per month. 
(§ 4699, R. S.) 

But all of this has not the remotest bearing on the ques- 
tion—the only question before the court—whether Secretary 
Teller’s decision has been carried out. If it has not been, 
then mandamus is the appropriate remedy to be invoked to 
that end, and so the Supreme Court has decided. 

IN FOURTH PARAGRAPH, “ Further answering, says (pro- 
testing at the same time that in showing cause under the 
said rule he is under no duty to set forth the grounds and 
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injury, nor for disease. These are but causes of disability, 
and the cause is not the thing pensionable, but the resulting 
disability. Disability alone and only entitles a claimant to 
pension under the laws of Congress; and every case of disa- 
bility for which a specific rate of pension is provided by law 
is plainly declared in section 4692, Revised Statutes, to be a 
“ snecific disability.” 

The scheme of the pension laws, as enacted by Congress, 
is to grant equal pensions for equal disability, no matter from 
what cause or causes arising in the service and in line of duty ; 
and in furtherance of this scheme the laws—I mean of Con- 
gress—divide all pensioners into two general classes called 
the specific and non-specific classes. The specific class of pen- 
sioners is again divided into three sub-classes called the first 
class, second class, and third class. The first class includes 
all those persons who, from any cause or causes whatsoever 
arising in the service and line of duty, have been so per- 
manently and totally disabled as to render them utterly 
helpless or so nearly so as to require the regular per- 
sonal aid and attendance of another person; and every per- 
son so disabled in the late war and stands adjudged to be 
thus disabled, upon an application filed at any time prior to 
July 1,1880, is entitled to the rates of pension herein claimed 
for the relator. 

To this class Miller was adjudged by the Secretary to be- 
long. 

The second class includes all those persons who, from 
any cause or causes whatsoever arising in the service and 
in the line of duty, have been so disabled as to be incapaci- 
tated for performing any manual labor, but not so much so 
as to require the regular personal aid and attendance of 
another person ; and any person who stands finally adjudged 
to have incurred this specific disability in the service and 
line of duty is entitled to the rates of pension specified 
therefor in the law. 

The third class includes all those persons who, from any 


21 


cause or causes whatsoever arising in the service and lin 
of duty, have been so disabled as to render their incapacity 
to perform manual labor equivalent to the loss of a hand or 
foot ; and every person who has been finally adjudged to 
have incurred this specific disability in the service and line 
of duty is entitled to the rates of pension specifically provided 
therefor. 

And so read the laws of Congress, couched in such plain 
and simple language as to interpret their own meaning. 
(§§ 4697, 4698, R. 8.) 

The Commissioner of Pensions, unless he is a law unto 
himself, has not a word to say in fixing the rate of pension 
in any case adjudged as coming within either of, these 
classes. His judgment and discretion end when he shall 
have fixed the degree of disability. 

The Secretary has fixed the degree of the relator’s disa- 
bility, and the Supreme Court has decided that that ended 
all discretion, and that it is the ministerial duty of the Com- 
missioner to carry the decision out. 

It is otherwise in the non-specific class, to which belong 
the majority of pensioners. This class includes all persons 
who, from any cause or causes whatsoever arising in the 
service and line of duty, have been disabled to au extent 
less than results from the loss of a band ora foot. As to 
these, the Commissioner of Pensions is authorized and re- 
quired by law to fix the rate of pension, being restricted in 
fixing the amount of the same to within $18 per month. 
(§ 4699, R. S.) 

But all of this has not the remotest bearing on the ques- 
tion—the only question before the court—whether Secretary 
Teller’s decision has been carried out. If it has not been, 
then mandamus is the appropriate remedy to be invoked to 
that end, and so the Supreme Court has decided. 

IN FOURTH PARAGRAPH, “ Further answering, says (pro- 
testing at the same time that in showing cause under the 
said rule he is under no duty to set forth the grounds and 
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reasons upon which his administration of the pension laws 
or any of them has proceeded) that it is not true, as stated 
in relator’s petition, that respondent has failed and refused 
to carry out the decision of the Secretary of the Interior 
made on relator’s appeal in the month of February, 1885, 
from the decision of the then Commissioner of Pensions; 
and the respondent says that on the 6th day of February, 
1885, the then Secretary, the Honorable Henry M. Teller, 
decided that the action of the Pension Bureau was correct 
in granting the relator a pension of $8 per month from 
August 27, 1865, the date of his discharge; of $15 per month 
from June 6, 1866; of $18 per month from June 4, 1872, 
and $24 per month from March 3, 1883, with the exception 
that his pension was improperly reduced on June 4, 1882, 
from $24 to $18 per month, and that from the last-men- 
tioned date to March 3, 1883, the relator should be paid 
the difference between $24 and $18 per month ;” and re- 
spondent says that the said Secretary, in his said decision, 
says that he “ is constrained to believe that he (the relator) does 
not require regular aid and attendance within the meaning of the 
law.” 


“And the respondent further says that true it is that after- 
wards, to wit, on the 12th day of February, 1885, and upon 
additional evidence the said Secretary did revise and review 
his said decision, and did partially reverse and annul the 
same, holding, in these words, that ‘ after a careful review of 
all the facts in this case the Department is constrained to think 
that the pensioner comes under the meaning of the law granting 
pensions to those persons who require regular aid and attendance. 
The decision of the 6th instant is therefore overruled in so far as 
it denies that the pensioner requires regular aid and attendance ;’ 
which said decision, this respondent respectfully maintains, 
was a reaffirmance of the said decision of the 6th of Febru- 
ary (this said last-mentioned date being the date of the 
physical examination of the relator by the medical officers 
of the Pension Bureau next preceding the date of said de- 
cision of said Secretary of the Interior) in all other respects 
and particulars and must be understood to refer exclusively 
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to the condition of the relator about the time the decision 
was made; and this respondent says that said decision was 
so interpreted by the Pension Bureau, which did accord- 
ingly issue a new certificate to the relator at $24 per month 
from 4th June, 1882, and at ah increase of $30 per month 
from 3d March, 1883, and at $50 per month from 14th Jan- 
uary, 1885; which said action of the Pension Bureau was 
afterwards affirmed, on the relator’s appeal, by Assistant 
Secretary of the Interior Hawkins.” 


I will take up and notice the averments in this paragraph 
of the respondent’s answer seriatim, but in passing will ob- 
serve that there is no necessity for the respondent to protest 
that he is under no obligation to set out the grounds or rea- 
sons upon which his administration of the pension laws has 
proceeded, since this court has no appellate jurisdiction over 
the respondent in the discharge of his administrative func- 
tions and is not judicially concerned about the “ grounds” 
or “reasons” upon which he proceeds in the discharge of 
such functions, but I will add that if the respondent in the 
administration of the pension system is proceeding at all 
on any well-defined “ grounds,” or is governed at all in the 
discharge of the functions of his office by “ reasons,” then 
his administration of the pension laws is in marked contrast 
with that of either of his predecessors for the past twenty- 
five years, and we may jovfully hope not ‘to see under his 
regiine any such incongruities as one person pensioned at 
$72 per month for “ nearly total blindness;” another at $6 
for “ total blindness of one eye and nearly total blindness 
of the other;” as one person pensioned at $8 per month for 
the “loss of one finger ;” another at $2 for the loss of three 
fingers,” including that one, and at the same place, which 
incongruities pile up like Pelion on Ossa in the pension roll 
as published in January, 1883, clearly demonstrating that 
the administration of the pension laws theretofore had pro- 
ceeded upon no “ grounds” nor “ reasons” whatever, but 
that the nation’s bounty was given out without any regard 
for fixed laws or rules of justice and equality. 
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And, in passing, I will further observe that there is no 
proposition in this case looking to the interference by this 
court in any manner, shape, or form with the executive 
functions of the respondent, or with the exercise of his offi- | 
cial discretion and judgment, or with the guasi judicial 
powers with which he is clothed by law as the Commissioner ‘ 
of Pensions; on the contrary, this is an original suit brought eZ 
in this court of original jurisdiction for the writ of man- \ 
damus to compel the respondent to perform a simple minis- 
terial act, which he is bound to perform without further | 
question, not in his character of Commissioner of Pensions, 
but as the officer of the law by virtue of the office he holds; 
‘and so the Supreme Court has decided in this very case | 
against respondent’s predecessor. 

The first averment in this paragraph of the answer is 
that it is not true, as alleged in the petition, that the re- 
spondent has failed and refused to carry out the decision of 
the Secretary in question. 

This averment is a conclusion of law, and, unfortunately 
for the respondent, the Supreme Court of the United States 
has disagreed with him. That Court was of the opinion 
that respondent’s predecessor had failed and refused to carry 
out said decision, and the case stands now just as it did then. 

The second averment is that on the 6th February, 1885, 
Secretary Teller made a certain other decision in the rela- 
tor’s case, but the decision is not set out in the answer, and 
| all the court can know about it is what the respondent says 
and it hardly pertains to the executive functions of the Com- | 
missioner of Pensions to interpret the meaning for a court of | 
law of an official decision of the Secretary. 

As a general rule, courts prefer to put their own interpre- 
tation upon written instruments; but if the court had any 
authority of law (which it bas not) to accept the construc- s 
tion put by the respondent upon the said alleged decision of 
the 6th February, 1885, as the correct interpretation of the 
meaning thereof, 1 do not know that I would object to what 
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the respondent has said the Secretary then decided, namely, 
that he (the Secretary) “is constrained to think that he (the 
relator) does not require regular aid and attendance within the 
meaning of the law.” ; 

Now, suppose the Secretary did decide on the 6th Febru- 
ary, as alleged, what of it? The relator is not trying to 
enforce that decision by mandamus, but a later decision 
made upon additional evidence. The earlier decision cannot 
overrule the later, unless the natural order of things be re- 
versed. I had always supposed the later decision overruled 
all prior decisions in conflict therewith. This is the way the 
thing is put in the overruled cases that are published for 
the benefit of the legal profession. 

There is hardly a point in this averment. 

The third averment is that Secretary Teller afterwards, 
and upon additional evidence, on 12th February, 1885, re- 
vised and reviewed his alleged decision of the 6th of that 
month, and partially overruled the same, holding, in these 


- words, that “ after a careful review of all the facts in the case the 


Department is constrained to think that the pensioner comes 
under the meaning of the law granting pensions to those persons 
who require regular aid and attendance. The decision of the 
6th instant is therefore overruled in so far as it denies that 
the pensioner requires regular aid and attendance;” and 
the respondent maintains that the later decision was a re- 
affirmance of the decision of the 6th February in all other 
respects and particulars. 

Well, suppose it was, what of it? Would that relieve the 
respondent of the ministerial duty of carrying out the de- 
cision of the 12th February? Whether this decision over- 
rules or affirms a prior departmental decision, the duty of 
carrying the same out exists all the same, and this has been 
declared to be a ministerial duty which the Commissioner 
is bound to perform without further question, by the Supreme 
Court of the United States, in this very case against Black. 

But whether the later decision partially overrules and 
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partially affirms the prior decision of February 6, 1885, can 
be determined only by the court upon an inspection and 
comparison of the two decisions, and, since the decision of 
the 6th February is not before the court, this question can- 
not lawfully be considered. 

It would, however, be difficult to see how the later decision, 
holding that Miller “ comes under the meaning of the law grant- 
ing pensions to those persons who require regular aid and attend- 
ance,” can in any respect reaffirm an earlier decision of the 
Secretary, holding, as the respondent says, that the relator 
“ does not require regular aid and attendance within the meaning 
of the law.” There is no point in this. 

What we are after is the carrying out of this last decision 
which declares that “the pensioner comes under the mean- 
ing of the law, granting pensions to those persons who re- 
quire regular aid and attendance,” and which is declared by 
the Supreme Court to have put an end to all further judg- 
ment. 7 

The fourth averment is that the said decision of the 12th 
February was so interpreted by the Pension Bureau and 
that its action in that behalf was affirmed on appeal of rela- 
tor by Assistant Secretary Hawkins. 

Well, suppose that was all so, would this relieve the re- 
spondent of the ministerial duty of carrying the said decision 
out according to the judgment of the Supreme Court ? 

But the return fails to set out Miller’s appeal or the 
alleged overruling decision of Assistant Secretary Hawkins. 
What is the court going to do about it? Are the construe- 
tion and interpretation placed thereon by the respondent to 
be taken in lieu thereof? Does the court propose to relin- 
quish a part of its judicial functions in this case to the Com- 
missioner of Pensions? Does the respondent claim that it 
is within the scope and purview of his executive functions 
or his quasi judicial powers to come in, and, without ex- 
hibiting the relator’s appeal or the alleged adverse decision 
by Hawkins thereon, inform the court what was the char- 
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acter of such appeal, what it contained, what relief was 
prayed for, and what Assistant Secretary Hawkins decided 
or did not decide; and does he contend that his interpreta- | 
tion put thereon concludes the relator and the court with 
respect to such appeai and alleged decision? I prefer the 
court to put its own interpretation on these written instru- 
ments, and since they are not in the case the court cannot 
do this. I therefore object to any consideration at all of this 
averment of this paragraph of the answer. 

But now that the respondent has given his version of the 
relator’s alleged appeal and the decision of Assistant Secre- 
tary Hawkins thereon, suppose the relator indulges his hand 
in the same direction. His version is that the decision of 
Secretary Teller of the 12th February, 1885, having mis- 
carried through the villainous frauds of the Pension Bu- 
reau (not under Black, but under his predecessor, at the 
head and front of which the author and progenitor thereof 
was the then First Deputy Commissioner, whose personal 
~ adverse action and decision were thereby reversed), he ap- 
pealed back to the sane Secretary to compel the carrying 
out of his said decision, according to the plain letter thereof; 
but this was on the eve of his surrendering office to his sue- 
cessor; and before the appeal came on to be considered 
Congress had created the office of Second Assistant Secre- 
tary of the Interior, and had assigned to the inenmbent 
thereof supervision of pension appeal cases, to which office 
Daniel L. Hawkins had been appointed ; and thus his ap- 
peal, which was addressed to Secretary Teller, came before 
Assistant Secretary Hawkins; but Hawkins did not decide 
that if Secretary Teller’s decision were carried out the re- 
lator would not get the accrued of arrears of pension as 
claimed. 

That proposition was too plain to be controverted even 
by Hawkins, whose ignorance was proverbial in the last 
administration. On the contrary, he decided that “ after a 
careful consideration of all the papers in this case the Depart- 
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ment is of the opinion that there is nothing in the evidence to 
show that Mr. Miller has been entitled to a higher rate of pen- 
sion than that allowed by your office.” 

Such decision was not at all responsive to the appeal, but 
was, in effect, a reversal of the prior decision of Secretary 
Teller — a decision which the Supreme Court of the 
United States had declared to have put an end to the 
exercise of ail further discretion and judgment, and which 
the Commissioner was bound to carry out without further 
question. 

I take the occasion here to say that every question 
that was raised by the return of Black to the alternative 
writ and every question raised now by the answer of the 
respondent arose on the face of relator’s petition and the 
law applicable to the facts therein alleged before the Su- 
preme Court of the United States at the hearing thereof, 
and were severally by that Court overruled and declared 
to constitute no valid reason against peremptory man- 
damus, save and except the question of the effect of this 
alleged subsequent decision by Hawkins. 

This question did not arise on relator’s petition nor under 
the law applicable to the state of facts therein set out. But 
it was before that Court, all the same, and this defense was 
there considered and overruled. It was made in the writ- 
ten briefof the Department of Justice and was orally argued 
before the Court. | 

At page 3 of his brief in this case against Black before 
that Court the Honorable Wm. A. Maury, Assistant Attor- 
ney General, defending against mandamus, said : 


“Tf the Commissioner has failed or refuséd to carry out 
the decision of the Secretary the relator should apply to the 
Secretary to compel him to doso. This he has not done. 
His application for a mandamus was therefore improvident 
and properly dismissed.” 
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In reply to this contention on behalf of Black in my brief, 
at page 6, I said, and here repeat: 


“ But it will strike the Court as a novel proposition of law 
that the Secretary of the Department of the Interior has ap- 
pellate jurisdiction over any official whatsoever in the matter 
vf the performance or non-performance of a mere ministe- 
rial act such as the law in precise term commands to be per- 
forined in behalf of the person interested in the performance 
thereof. It is difficult to conceive of an appellate jurisdiction 
taking cognizance of a matter over which and concerning 
which not the slightest judgment or discretion could be ex- 
ercised. The right to hear an appeal carries with it usually 
the right to determine whether the inferior from whose act 
or refusal to act the appeal is taken is right or wrong; but 
pray tell where does the Secretary get his authority to say 
that the refusal of the Commissioner of Pensions to obey 
the mandate of the law is right? Could he affirm such re- 
fusal, and would the Commissioner be under any less obli- 
gation to obey the law if he should? But suppose the Sec- 
retary should order the Commissioner to obey the law and 
execute its mandate, would that make it any more obliga- 
tory upon the Commissioner to do what the law already en- 
joins upon him ? | 

“The position of the relator is that the law is above both 
the Secretary and the Commissioner; that the former can- 
not justify nor excuse its violation by the latter nor by any 
act of his add one jot or tittle to the obligatory character of 
its commands. Lex suprema est. An appeal, therefore, in 
the case of a refusal of an inferior executive officer to per- 
form a mere ministerial act would be a judicial farce, since 
it could not possibly result in any change whatever in the 
conditions of the parties under the law.” 


The contention of the respondent was overruled, that of 
the relator sustained by that Court. 

And so it is that this only remaining question that was 
raised by Black in his return and now raised by the respond- 
ent in his answer to the rule was before the Supreme Court 
of the United States and deciced in favor of the relator. 
Any judicial mind that can conceive of the legal proposi- 
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tion that any executive officer of the Federal Government 
can be relieved from the performance of a mere ministerial 
duty by the exercise of any lawful authority on earth is in 
a sort of juridical mania potu, seeing strange, monstrous, 
ghastly, hideous forms in the law. 

No act that is to be performed by an executive officer is 
reduced to a mere ministerial duty until all discretion and 
judgment have been exhausted in and about the same. If 
the appellate authority can in any way relieve the inferior 
from the performance of the act, then the performance thereof 
is not a ministerial duty, but one involving the exercise of 
judgment and discretion, a quasi judicial duty, to compel 
the performance of which a mandamus will not lie. Is this 
plain ? 

If Secretary Teller had remained in office and Miller’s 
complaint had been called to his attention he would prob- 
ably have sent for the Commissioner of Pensions for a pri- 
rate interview to briefly discuss the question, which is the 
official superior, the head of the Department or the head of 
the Pension Bureau? Hawkins had no jurisdiction what- 
ever to pronounce the judgment he did therein. He was 
never known, however, to refuse anything, except the claims 
of pension appellants before the Department. He would 
take jurisdiction of any case that was brought before him, 
even though it involved the title to all the fish of the sea. 

The inchoate right and title of Miller to the rates of pen- 
sion as by him claimed were reduced into an absolute, vested 
right and title thereto by the decision of the Secretary of the 
12th February in question. 

The highest appellate authority had decided the matter 
in controversy in his favor and that decision was final, and 
so the Supreme Court has decided. 

IN PARAGRAPH 5, Respondent denies that the effect of the 
decision of the Secretary of the 12th February, 1885, re- 
ferred to in paragraph 7 of the petition, was to entitle the 
relator to the several rates of pension set forth in the Sth 
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paragraph of the petition, but avers, on the contrary, that 
the effect of said decision was to entitle the relator to the 
several rates of pension in the 4th paragraph of respond- 
ent’s answer set forth, and both the respondent and his pre- 
decessor have in all respects conformed thereto. 

The matter of defense alleged in this paragraph of the 
answer is set up in paragraph 4 by the respondent. The 
only difference is found in the different forms of the aver- 
ment. The fatal objection to the matter thus alleged as a 
legal defense is that it overrules the judgment and decision 
of the Supreme Court of the United States, as hereinbefore 
pointed out. 

IN PARAGRAPH 6, That the provision of law under which 
the relator claims $72 per month from June 17, 1878, is 
contained in the act of June 16, 1880 (21 Statutes at Large, 
p. 281), the operation of which is limited to “ all soldiers and 
sailors who are now (i. ¢., at the date of the said act) receiv- 
ing a pension of $50 per month under the provisions of the 
act” therein cited; whereas the relator, according to his 
own showing and in fact, was at the time only receiving a 
pension of $18 per month, which had been fixed by the 
then Commissioner of Pensions in the exercise of his discre- 
tion. 

This same defense was made before the Supreme Court, 
and was overruled. This serious objection stands in the 
respondent's way now, but let us examine this defense and 
see if there is as much as a microbe in it. If as much as 
a speck can be discovered on the surface by the use of the most 
powerful judicial microscope ever used in a court of justice 
to distinguish the nicest points of the law the relator will 
surrender. 

Secretary Teller decided that Miller “comes under the 
meaning of the law granting pensions to those persons who require 
regular aid and attendance,” upon an application for pension 
filed with the Commissioner of Pensions many years prior 
to July 1, 1880. 
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Now by the mandatory provisions of the act of March 3, 
1879, supra, he is entitled to arrears of pension from the 
date of his discharge, for his disabilities were incurred in 
the service,and the point of time at which the computation 
of such arrears shall begin is the date of his discharge, Au- 
gust 27, 1865, and not June 16, 1880; and so the law in 
plain language reads, and where would one in his right 
senses naturally begin to cast up tbe arrears of pension 
due Miller under this final judgment and decision of Sec- 
retary Teller holding that the “ pensioner comes under the 
meaning of the law granting pensions tothose persons who require 
regular aid and attendance?” Would he begir with the begin- 
ning of the law and follow from thence the course of legisla- 
tion until now? Would he run with the law or would he 
begin with the last act, June 16, 1880, and trace the compu- 
tation backward to the beginning? A crank, who believes 
he is stemming the current of time, and who, on the first 
day of every January,turns his calendar back instead of for- 
ward one year, vainly imagining that if he lives long enough 
he will become a contemporary of Christ and the Apostles, 
and if he lives to a still greater antiquity he will see and 
converse with Abraham, Moses, Isaac, and Joshua, witness 
the Flood, and behold Mead: and his “great aggregation ” 
in the Ark, and if he can manage to hold out to the end 
will be present at the Creation and hear the sweet music 
when the “ morning stars first sung together,” might begin 
with the last act, that of June 16, 1880, and, not finding 
Miller then on the roll at $50 per month, come to the absurd 
conclusion that he could not be rated at $72 per month from 
June 17, 1875, by the operation of that act. _ 

But there is no need of speculating as to what a crank 
might do. The law-making power in plain and _ precise 
terms has directed what shall be done in Miller’s case under 
the said decision of Secretary Teller. 

By the act of March 3, 1879, it is plainly declared that the 
relator thereunder shall be entitled toa pension from the 
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date of his discharge, and that he shall be pensioned from 
thence according to the degree of his disability and the pro- 
visions of the pension laws in force from time to time until 
now. 

Let us begin at the date of discharge of the relator, August 
27, 1865, and, obeying the plain letter of this act, trace his 
case from thence, under the law, until now, and we plainly 
see that for the adjudged disability uf the relator, namely, 
that the “ pensioner comes under the meaning of the law grant- 
ing pensions to those persons who require regular aid and attend- 
ance,” the following rates of pension are expressly and spe- 
cifically provided, namely, $8 per month from date of 
discharge ; $25 per month from. June 6, 1866; $31.25 per 
month from June 4, 1872; $50 per month from June 4, 1874, 
and $72 per month from June 17, 1878. These rates are 
expressly granted by the acts and parts of acts hereinbefore 
cited. 

But the respondent says that the relator was not on the 
roll at $50, but at $18 per month, June 16, 1880; ergo, his 
pension is not increased to $72 per month from June 17, 
1878. The Pension Bureau, nevertheless, issued the relator’s 
certificate at $50 per month from January 14, 1885. How 
did that happen? Under what.Jaw of Congress was this 
done? There is but one act of Congress that provides the 
rate of $50 per month, and that is the act of June 18, 1874, 
supra. That rate is thereby provided for the degree of disa- 
bility requiring “the regular personal aid and attendance of 
another person,” and under its provisions the relator is ad- 
judged to come by the decision of Secretary Teller in ques- 
tion; but that act does not provide this rate to commence 
from and after January 14, 1885, by a large majority. On the 
contrary, by the second section of the act that rate is granted 
from and after June 4, 1874. The difference between the 
law of Congress in point of time and the action of the Pen- 
sion Bureau under respondent’s predecessor and herein 
complained of is just ten years seven months and ten days. 
5 
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If Secretary Teller’s decision had been carried out accord- 
ing to law the relator would have received $50 per month 
from June 4, 1874, the date fixed therein, and this would 
have put Miller on the roll at that rate long years before the 
date of the act of June 16,1880. He would also have re- 
ceived $25 per month from June 6, 1866, and $51.25 per 
month from June 4, 1872. Is this plain’ 

What, then, is the trouble? It lies in a nutshell. Secre- 
tary Teller decided that Miller “comes under the meaning of 
the law granting pensions to those persons who require regular 
aid and attendance.” ‘The Peusion Bureau decides that he does 
not come under the meaning of such law, but under section 46984, 
Revised Statutes. The Pension Bureau simply reverses the 
judgment of the head of the Department, and, in so doing, 
defrauds the relator out of his arrears of pension under such 
judgment. 

And “the genius of man can devise no shift” to take this 
case from under the charge I thus place upon it. There is 
absolutely no ground on which a contrary contention can 
be predicated. Miller comes either “ under the meaning of the 
law granting pensions to those persons who require regular aid 
and attendance” or under said section 4698}, supra. There 
is nowhere else he can come. The head of the Department 
decides the former to be the facts in the case; the Commis- 
sioner of Pensions, reversing the Secretary, holds the latter 
to be the case of the relator. And so plain is tinis the case 
that any person, not mentally blind, can see it; and so it 
was understood by the author of the fraud at the time 
thereof. Black had nothing to do in perpetrating this fraud 
against Miller any more than the respondent has. The 
author and progenitor of this fraud against Miller was Cal- 
vin B. Walker, who was second deputy commissioner under 
Dudley and first deputy for four or five months under Otis 
P. G. Clarke. 

Walker had resolved to down Miller and was greatly in- 
censed when the Secretary sustained the relator’s contention, 
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and, counting upon the fact that the secretary was about to 
surrender office to his successor and could afford no further 
relief to the relator, boldly set at defiance the decision in 
question. i 

It is all gammon to suppose that the Pension Bureau does 
not know that Miller would get just what he claims if the 
decision in question of Secretary Teller was carried out ac- 
cording to law. 

If the employees of the Pension Bureau have not suffi- 

cient sense to know this, they certainly would not know 
enough to find their way back to the Pension Office if, by 
any chance, they should find themselves four or five squares 
therefrom—out of sight of the building. 
— Not on the roll at $50, but at $18 per month, on June 16, 
1880! Therefore he cannot be increased to $72 per month 
from June 17, 1878, by operation of the act of June 16, 
1880! This is the defense here, and it was made in the 
Supreme Court of the United States in this very case against 
Black, and by thet Court utterly repudiated. 

Suppose that Miller was not on the pension roll at all on June 
16, 1880, but had applied to be put thereon prior to July 1, 
1880; would he not in such case be entitled, under the said 
decision of the Secretary, to just what he now claims? Is 
he now entitled to less by reason of his having been pen- 
sioned for only a part of his pensionable disability? Under 
what law of Congress could such iniquity be wrought out? 

The respondent further says that the rate of $18 per 
month, at which the relator was then pensioned, was fixed 
“ by the Commissioner of Pensions for the time being in 
the exercise of his lawful discretion in the premises.” 

Suppose that was so, what would it have to do with Sec- 
retary Teller’s decision? Would it relieve the Commissioner 
from the ministerial duty of carrying that decision out, ac- 
cording to the judgment of the Supreme Court of the 
United States? 

But when the respondent talks about the Commissioner 
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of Pensions fixing the rate of $18 per month in any case, 
in the exercise of his “ lawfu! discretion,” he cannot refer 
to any law or laws of Congress, since by such laws such rate 
is specifically provided for a specific disability; and, further, 
by such laws the “ discretion ” of the Commissioner in “ fix- 
ing” the rate of pension in any case, is restricted to within 
$18 per month (§ 4699 R.S.) that is, he can fix the rate at 
any figure less than $18. | 

IN THE 7TH PARAGRAPH, That he is advised it is beyond 


the province of this court to revise or review the interpre- ° 


tation placed by him upon the said act of June 16, 1880, 
and conceives it would be destructive, of uniformity and 
productive of disorder for the Judicial Department of the 
Government to interfere in the administration of the com- 
plicated system of laws establishing and regulating pen- 
sions. 

The interpretation the respondent may put on the act of 
June 16, 1880, or any other act of Congress, has nothing 
whatever to do with this case. The respondent is at liberty 
to place whatever interpretation he pleases upon the laws of 
Congress. ‘This suit does not call in question such interpre- 
tation. It is not predicated upon any interpretation the re- 
spondent has placed or that has been placed by his prede- 
cessor on any law of Congress, nor can this court take any 
judicial notice of any such interpretation. Our dogs are on 
a different trail and following a different scent, nor can they 
be called off by any noise of this kind. 

This suit is predicated solely and exclusively on the de- 
cision of Secretary Teller set out in the petition, and the 
object is to compel the carrying out of the same by per- 
emptory mandamus. 

There is no complaint made in the petition of the inter- 
pretation the respondent has placed upon any act of Congress 
or that he has refused to place upon any act of Congress. 

The sole complaint is that the respondent has failed and 
refused to carry out said decision, in the execution of which 
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the relator has a vested right. That is all there is to it, 
and the Supreme Court of the United States has decided 
that it is the ministerial duty of the respondent to carry out 
the same, and if he refuses te do so mandamus is the proper 
legal remedy to compel him. 

The question all the time is, Has he carried out the de- 
cision and not what interpretation he has placed on the act 
of June 16, 1880, or any other acts. 

If the respondent does not know how to carry out this 
plain and simple decision, then mandamus will command 
him how to do it. 

He has no judgment nor discretion in the premises unless 
he can overrule the Supreme Court of the United States, for 
that is the decision of that Court. 

Nor can the respondent avoid the performance of this 
ministerial duty by placing his own interpretation upon any 
law of Congress. He may place his own interpretation upon 
the law, but he shall not thereby avoid the duty of carrying 
out the decision in question of the Secretary. This minis- 
terial duty is forever in the foreground, and there it will re- 
main until performed. How it is to be performed is too 
plain for argument. It can be performed only by reissuing 
relator’s certificate at $25 per month from June 6, 1866, 
$31.25 per month from June 4, 1872, $50 per month from 
June 4, 1874, and $72 per month from June 17, 1878, and 
not otherwise. 

But what a wonderful amount of sarcasm underlies the 
averment that for this court to interfere in the administra- 
tion of the pension system would be “destructive of uni- 
formity” and “ productive of disorder.” One not knowing 
the facts to the contrary would be led to believe that there 
is some “ uniformity” in the administration of the pension 
laws by the Pension Bureau. If the respondent undertakes 
to establish “uniformity” in his Bureau he will find the 
labor herculean. 

And now I have noticed all the objections to mandamus 
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made by the respondent in his answer, every one of which 
were urged in this same case against Black in the Supreme 
Court of the United States and overruled. 

All that now remains is to clearly point out just what the 
Supreme Court did decide. 


[V. 


It is a self-evident legal proposition that the Supreme 

Court of the United States, this court, or any other court can 

as well determine the meaning of the decision of Secretary 

| Teller in question and what rate of pension the beneficiary 
| therein named is entitled to receive under the “ law granting 
| pensions to those persons who require regular aid and attend- 
ance,” without as with the return of the respondent; for if the 
respondent admits that the Secretary made the decision he 
can make no answer that will effect any change thereof, 
even asmuch as the dotting of an “i” or the crossing of a “t,” 
nor can the respondent by his return in any way change the 
law of Congress applicable thereto. It follows, then, that no 
ralid defense ean be made to peremptory mandamus, under 
the opinion and decision of the Supreme Court in this case, 
unless such defense shall go directly to the validity of the 
Secretary’s decision, as that the Secretary never made such 
decision, or that the same was procured by bribery or other 
fraud, or unless such defense shall set up grounds that shall 
completely overthrow the relator’s case, as that there is no 
such pension case on the United States pension roll as by 
him described, or that the relator is not the beneficiary 
named in the decision of the Secretary, or that the relator 
was never in the militarv service of the United States, or 
1 | that he was never disabled therein, as by him alleged, or 
that the relator is a fictitious character and not the genuine 
Charles R. Miller whose pension-appeal case the Secretary 
considered and in whose behalf rendered the decision set 
out in the petition, or such defense must allege that the de- 
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cision has been already carried out according to the prayers 
of the petition, or such defense must set up grounds that 
shall be wholly inconsistent with the averments and claims 
of the petition. Is this plain? : 

Now, instead of any defense of this kind, the respondent 
(not denying a single allegation of the petition, and the court 
is therefore bound to take the averments of facts in the pe- 
tition as true) undertakes to defend, so to speak, by glancing 
blows, namely, that he is the ultimate judge of all questions 
arising in the administration of the pension law, subject only 
tothe right of appeal to the Secretary ; that the relator has been 
borne on the roll for many years and paid such rates of pension 
as the Commissioners of Pensions have fixed; that there is 
no law, and never has been, granting a specific rate of pen- 
sion for the relator’s disability ; that the amount thereof is 
fixed by the Commissioner of Pensions in his discretion ; 
that he his under no duty to disclose the grounds or reasons 
for his action in the case; that the decision in question has 
been carried out according to his understanding of the 
same and according to the judgment and discretion of his 
predecessor, and that such action was approved on appeal 
by Assistant Secretary Hawkins; that on the 6th February, 
1885, the same Secretary rendered a certain decision in the 
relator’s case in which he held that he “ is constrained to 
think that he (relator) does not require regular aid and attend. 
ance within the meaning of the law ;” that on the 12th of Feb- 
ruary following the same Secretary, upon additional evi- 
dence, rendered another decision, partially reversing and 
partly affirming the said prior decision, holding that “ afler 
a careful review of all the facts in this case the Department is con- 
strained to think that the pensioner comes under the meaning of 
the law granting pensions to those persons who require regular 
aid and attendance,” and that the same has been carried out 
by respondent’s predecessor and according to the under- 
standing, judgment, and discretion of both; that the re- 
spondent, not being on the roll at $50 per month at the date 
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of the passage of the act of June 16, 1880, his rate of pen- 
sion is not by that act increased to $72 per month from 
June 17, 1878 ; and that it is not within the province of the 
court to review his interpretation of the said act of June 16, 
1880. 

These are the defenses offered by the return (if defenses 
they may be called) to peremptory mandamus, and that, 
too, in the face and eyes of the opinion and decision, in the 
case of the Supreme Court, that it is the ministerial duty of 
the Commissioner of Pensions to carry out the said decision 
without further question, and that so far as respects the 
matter decided there 1s no judgment nor discretion left. Is 
there any merit therein ? 

In order to clearly see and understand just what the Su- 
preme Court did decide in the Miller case it is necessary to 
begin with the Dunlap case against Black, 128 U.S., 40. 

There were three petitions for the writ against respond- 
ent’s predecessor, John C. Black, namely, those of Oscar 
Dunlap, Frank Rose, and the relator herein, Charles R. 
Miller. 

Black had found that Dunlap was so totally and perma- 
nently disabled from the loss of the right hand and right 
foot and the fracture of the skull and left jaw, causing epi- 
lepsy, as to be “ rendered utterly helpless or so nearly so as to 
require from thence wntil now the regular personal aid and 
attendance of another person,” and that “ the degree of helpless- 
ness shown was that contemplated by law.” This finding of 
the degree of Dunlap’s disability was upon his application 
filed June 26, 1880. } 

He was thereby adjudged to have the same degree of dis- 
ability that is adjudged to exist in the relator’s case by the 
decision of the Secretary in question,and since Dunlap filed 
his claim within the terms of the act of March 3, 1879, he 
was, of course, entitled to arrears of pension and at the same 
rates with Miller and under the same acts and parts of acts 
of Congress which are hereinbefore set out. 
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But Black coupled with his judgment on the facts in Dun- 
lap’s case his judgment on the law applicable thereto. In 
other words, in one and the same judgment he passed‘ upon 
the facts and the law. 

My contention was that having found the very facts to 
exist in Dunlap’s case that are declared in the law as enti- 
tling him to the specified rates of pension, as claimed in his 
petition, Black could not substitute his arbitrary will for 
that of the law-making power, though such substitution bea 
part of the very same judgment, and thereby defraud Dun- 
lap out of arrears of pension granted to him by the 
plain letter of the law, and having undertaken to do this 
very thing that mandamus would lie to compel him to carry 
out his own decision on the facts according to law. The 
Supreme Court, in its opinion by Mr. Justice Bradley, states 
my contention with absolute precision and then proceeds to 
turn such contention into the reason why mandamus will 
not lie. The error in my contention is made perfectly mani- 
fest in the Dunlap and Rose cases by the opinion and de- 
cision of the court. 

To pass upon the facts and the law applicable thereto in 
a claim for invalid pension involves the exercise of judg- 
ment and discretion and pertains to the executive functions 
of the Commissioner of Pensions, and, no matter how great 
may be the wrong or how villainous the fraud thereby per- 
petrated, mandamus will not lie to afford relief to the pen- 
sioner whose rights under the law of Congress are thus out- 
raged or “sported away.” In such case relief can be had 
only by writ of error, which does not cbtain in such case, as 
the courts have no appellate authority over executive officers 
in the discharge of their official duties. 

But where the initial facts are such as to reduce an act 
an executive officer is required to perform by virtue of his 
office into a mere ministerial duty, then mandamus will lie 
to compel the performance of such duty according to law. 

No lawyer can study the Dunlap and Rose cases without 
6 
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seeing that mandamus is inevitable in the Miller case, for 
that case is free from every objection to the writ found in 
the other two cases by the Supreme Court of the United 
States. 

On Miller’s appeal, contending that, upon the facts and 
evidence therein, he was justly entitled to be adjudged to 
be so permanently and totally disabled as to be rendered 
utterly helpless or so nearly so as to require the regular aid 
and attendance of another person, the Secretary decided the 
naked facts in the case, and, sustaining the relator’s con- 
tention, held that “the pensioner comes under the meaning of 
the law granting pensions to those persons who require regular 
aid and attendance.” But the Secretary did not undertake 
to interpret that law, but left it with the Commissioner to 
carry out his decision in accordance therewith. 

And herein lies the great difference in the underlying 
principles between the case of Miller and the other two cases 
of Dunlap and Rose. It is the ministerial duty of the Com- 
missioner to carry out the Secretary’s decision according to 
law, and it makes no difference whether that law be couched 
in plain and simple language (as is the case) or whether it 
is complicated, intricate, and couched in language of doubt- 
ful meaning ; the decision must be carried out in accordance 
therewith, and if the respondent fails to do so, then manda- 
mus will compel him, pointing out the way, and, if needs 
be, expounding, interpreting, and construing such law, as in 
the case of Butterworth vs. Hoe, 112 U.S.,50. Nor can the 
Commissioner of Pensions be relieved from the performance 
of such ministerial duty by any Hawkins or by anybody 
else, not even by the President. When an act to be per- 
formed by an executive officer of the Federal Government 
becomes a ministerial duty, such officer is bound by law to 
perform the same at the instance of the citizen, who has a 
vested right in such performance, and to hold that such 
executive officer can be relieved therefrom by any superior 
authority would be to place such superior above the law. 
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The Republic is not built that way, nor does it shelter under 
its Constitution and laws any such arbitrary power. The 
vested rights of Miller to the accrued or arrears of pensions, 
under the decision of the Secretary in question and the 
laws of Congress applicable thereto, cannot be “sported away ” 
in any such manner. His right and title thereto are abso- 
lute under the law. 

Here we have a foundation for mandamus to operate on, 
the final decision of the Secretary, and there can be no valid 
defense that shall fall short of destroying that foundation. 
Does the respondent even attack it in his answer? On the 
contrary, the whole defense is one of confession and avoid- 
ance, and this will not suffice under the judgment of the 
Supreme Court already in the case. 

All there is in this case was before the Supreme Court. 
Every objection to the writ that is made in the return of the 
respondent was there made and urged against alternative 
mandamus; nor is this all. In addition to all the defenses 
that are now made, three other and distinct defenses were 
made by the Department of Justice through Assistant At- 
torney General William A. Maury, namely, that the relator 
ought to have applied to the President to remove from office 
the contumacious subordinate; that the relator should have 
brought against the contumacious Commissioner of Pensions 
a civil suit for damages, and, lastly, that the Secretary has 
no appellate authority over the Commissioner of Pensions, 
and likened the relation to that sustained by the head of the 
Department to the Commissioner of Patents, referring to the 
case of Butterworth vs. Hoe, supra. These defenses were 
severally overruled by that Court. 

The attention of the court was called to the acts and parts 
of acts of Congress in their chronological order that consti- 
tnte the “law granting pensions to those persons who require 
regular aid and attendance,” and as the same are set out here- 
inbefore. Of course, whether Miller came under the mean- 
ing of these acts and parts of acts, as decided by the Secre- 
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tary, or under section 4698} supra, as decided by the Pension 
Bureau, reversing and overruling the Secretary, was the 
main question before that Court. The decision of the Court 
on that question is evidenced by its judgment reversing this 
court and granting the alternative mandamus as applied 
for by the relator. In the opinion the decision of the Sec- 
retary is declared to have left no room for the further ex- 
ercise of judgment or discretion on the part of the Commis- 
sioner of Pensions. 

And, now, is it not perfectly clear that the respondent 
offers no defense in his return that has not been considered 
and overruled by the Supreme Court? Is it not perfectly 
obvious that this court is bound to grant the peremptory 
mandamus, as prayed for in the petition, or reverse the 
Supreme Court of the United States in this very case against 
Black ? 

We all know that this court has no judicial authority to 
reverse or overrule the highest judicial tribunal in all the 
land, and presumably this court would not intentionally 
undertake to do so. 

The incontrovertible fact, however, remains that this court 
did, on the 18th February last, just fourteen days prior to 
the inauguration of Benjamin Harrisen as President, re- 
verse that Court in this case against Black, and every ground 
upon which the judgment, so reversing that Court, proceeded 
was presented to and duly considered by that Court and over- 
ruled, as hereinbefore set forth; and not only did this court 
reverse the Supreme Court of the United States in this case, 
but in holding that Hawkins had any power or authority to 
overrule the decision of Secretary Teller in question or was 
possessed of any power or authority in any manner or form 
to relieve Commissioner Black from the performance of the 
simple ministerial duty of carrying out the said decision, 
overruled that Court in Kendall vs. Stokes, 12 Pet., 524, and 
in The United States vs. The Bank of Metropolis, 15 Pet., 
401, to which the attention of this court was drawn. 
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In conclusion and in behalf of the relator, whose rights, 
under the law, have been thus successfully “sported away ” 
through one entire administration of the Federal Govern- 
ment and one year of that of another, and to the end that 
the law shall not be wholly defeated by delay upon delay 
and this utterly crippled Union soldier be entirely defrauded 
out of his vested rights in the premises, I earnestly appeal 
to the court to promptly render its judgment, whatever it 
may be, in this case, so that if the relator shall feel aggrieved 
thereby he may exercise his unquestioned right to appeal 
for redress to the Supreme Court of the United States. 


J. G. BicEtow, 
Attorney for Relator. 


eI 


ety oat 
it 


ee Pe 5. 


nm 


. 


Othe 


te t ans 
. 3 ee eS igi $ ms, . 


* 


IN THE 


Supreme Court of the Anited 


OCTOBER TERM, 1889. 


Mandamus. WNo. 1572. 


THE UNITED STATES ex RevaTIONE CHARLES R. 
MILLER, PLAINTIFF IN Error; 


v8. 


GREEN B. RAUM, Commissioner or PEnsions, DEFEND- 
ANT 1n ERROR. 


In Error to the Supreme Court of the District of Columbia. 


BRIEF OF THE PLAINTIFF IN ERROR IN REPLY TO DEFENDANT 
IN ERROR. 


J. G. Braxio®r, 
Attorney for Plaintiff in Error. 


JUDD & DETWEILER, PRINTERS. 


IN THE 


Supreme Court of the Auited: States. 


OCTOBER TERM, 1889. 


Mandamus. WNo. 1572. 
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THE UNITED STATES ex Retatione CHaries R. 
MILLER, PLAINTIFF IN ERROR, 


v8. 


GREEN B. RAUM, Commissioner or PenstOns, Derenp- 
ANT IN ERROR. 


In Error to the Supreme Court of the District of Columbia. 


BRIEF OF THE PLAINTIFF IN ERROR IN REPLY TO DEFENDANT 
IN ERROR. 


The brief of the Assistant Attorney General in behalf of 
the defendant in error correctly states the rates of pension 
received by the relator, excepting the one error in the be- 
ginning, wherein he states the “ plaintiff in error drew a 
pension of $8 a month from August 27, 1865, the date of 
his discharge, to June 4, 1872.” He drew $8 per month to 
June 6, 1866, thence $15 per month to June 4, 1872. This 
error is, however, corrected by what follows. 
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The claim also of the plaintiff in error under the decision 
of the Secretary in question is correctly stated. 

But the learned Assistant Attorney General falls into error 
when he supposes that Mr. Attorney General Devens had cor- 
rectly defined what constitutes a “ specific” disability under 
the law in the opinion referred to. The error of the At- 
torney General in attempting to define the difference between 
“ specific” and “ non-specific” disabilities arises out of the fact 
that he had never examined critically the pension system. 
While the disability resulting from the “ loss of a hand” 
or “foot” is a “ specijie” disability, because the rate of pen- 
sion is expressly fixed in the law, the disability from the 
“loss of an eye” is a “non-specific” disability and comes 
under section 4699 Revised Statutes, unless the pensioner 
sustained, in such loss,a head injury that incapacitated bim 
perform manual labor equally with the loss of a hand or 
foot, in which case the disability would belong to the third 
class of specific disabilities. According to the opinion of the 
Attorney General, the disability from the loss of a thumb, 
finger, or a toe would be a specifie disability, because no medi- 
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cal examination is required “to ascertain and declare their 
nature and extent,’ while a case of total blindness or total 
deafness would be a case of non-specific disability, because a 
“ medieal examination to ascertain and declare their nature 
and extent” is required ; and thus, by this opinion, disabili- 
ties for which the rate is not specified in the law become 
‘‘snecific”’ disabilities, while, on the other hand, disabilities 
for which the rates are specified in the law become “ non-spe- 
cific” disabilities. | 

This opinion of the Attorney General is clearly erroneous. 
It proceeds upon the theory that the injury or disease and 
not the resulting disabili, > the thing pensionable—a theory 
entirely wrong. 

As | have often said, it is the degree of disability, no mat- 
ter from what cause arising, that makes a case specific or 
non-specific under the law. If adjudged upon all the proofs, 
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including the medical reports of an examination of the 
claimant, to be equivalent to that resulting from the loss of 
a hand or foot or greater, it is then a case of specific disability ; 
but if adjudged to be less, then it is a case of non-specific dis- 
ability. 

There is no chance for a difference of opinion on this ques- 
tion. The pension system, while somewhat complicated, is 
singularly free from all ambiguities. I have given to it 
more careful consideration and study by reason of these cases 
than any other person living, and in their interpretation 
and meaning there is no more chance for me to make a mis- . 
take than to make a mistake in the multiplication table. 

This Court, in the case of Burnett vs. The United States, 
116 U.S., 160, gives a correct idea of a “ specific” disability 
in the pension laws. 

The Attorney General, in the opinion referred to, seemed 
to think that the “ loss of a hand or foot or an eye” was a dis- 
ability, and this is his error. These are but causes of disability, 
and disability and not the cause is the thing pensionable. 

A case of permanent specific disability is defined in section 
4692, Revised Statutes, to be one “for which the rate of pension is 
expressly provided,” and the cause of the disability has nothing 
todo with it. The loss of both hands or the loss of both feet or 
the total loss of the sight of both eyes does not entitle a 
claimant to be rated in the first class, unless such loss has 
resulted in such total and permanent helplessness as to re- 
quire the “regular aid and attendance of another person.” 
(See proviso to act of June 18, 1874; brief in court below, 
p. 13.) We all know that such loss is bound to result in 
this degree of helplessness; but it is the degree of disability 
that calls for the specified rates in the law and not the cause 
thereof. Any other or different view of the law is erro- 
neous. 

In this connection I desire to call to the attention of the 
court the opinion of the Attorney General in the case of 
General Ward B. Burnett, who was a pensioner for wounds 
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received in the war with Mexico and whose case could not 
therefore come under the arrears of pension act of March 
3, 1879, since that act by its terms applies only to cases of 
disability incurred subsequent to the 4th March, 1861. 

General Burnett was pensioned according to his rank at 
the time he sustained his wounds and incurred his disabili- 
ties, namely, at $50 per month (section 4695, R. 8.), and the 
court will observe that there is no merger of all rank in this 
condition of helplessness requiring aid and attendance of 
another person under the law until from and after June 4, 
1872, from which date this condition of helplessness calls 
for the same rate of pension in all cases without regard to 
the question of the rank of the pensioner. 

General Burnett was in this condition of permanent help- 
lessness, but failed toapply for $51.25 per month under sec- 
tion 4, act 3d March, 1873 (section 4698 R.38.); failed to 
apply for $50 per month from June 4, 1874, under the amend- 
atory act of June 18, 1874, supra, and failed to apply for $72 
per month from June 17, 1878, under act of June 16, 1880, 
until some time thereafter, when he applied to have his cer- 
tificate reissue at the rates specified and to be allowed the 
monthly differences between such rates and $30 per month, 
the rate he had received. 

The question arose on this application whether General 
Burnett’s application could be allowed in view of the lan- 
guage of the first section of the act of June 16, 1880, which 
provides “ That all soldiers and sailors who are now receiv- 
“jing a pension of fifty dollars per month under the pro- 
“visions of an act entitled ‘An act to increase the pension 
“of soldiers and sailors who have been totally disabled,’ ap- 
“proved June eighteenth, eighteen hundred and seventy- 
“four, shall receive, in lieu of all pensions now paid them 
“by the Government of the United States, and there shall 
“be paid them in the same manner as pensions are now paid 
“tosuch persons, the sum of seventy-two dollars per month.” 
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The second section of the act provides that these provisions 
shall relate to June 17, 1878. 

This question was referred to the Attorney General for his 
opinion, and that officer returned his opinion, dated April 
10, 1882, in which he said: “The intent and spirit of the 
“act of June 16, 1880, is that all those soldiers and sailors 
“whose present right it was at the time of its passage to de- 
“mand and receive a pension of fifty dollars a month under 
“the law of 1874 (June 18) should have the same increased 
“to seventy-two dollars.” The opinion is not yet published. 

Burnett’s certificate was thereupon reissued at $31.25 from 
June 4, 1872; 850 from June 4, 1874, and $72 per month 
from June 17, 1878. 

The opinion of the Attorney General arrived at the cor- 
rect conclusion, but the question submitted to him by the 
Department of the Interior could only arise from a failure 
to observe the maxim, “ never to cross a bridge until you 
came to it.” 

It was conceded in the Burnett case that he had the de- 
gree of permanent disability to entitle him to the rates that 
I have specified, and which he claimed, and as there were 
no limitations of the law to his claim when actually made 
after June 16, 1880, the initial point of time for the consid- 
eration of his claim was June 4, 1872, the date from which 
the law increased his pension from $30 to $31.25 per month, 
and not June 16,1880. Had the Pension Bureau or the 
Department begun at that point of time and traced his case 
from thence without regard for the act of June 16, 1880, 
until they reached it in its chronological order, they would 
have found no difficulty at all, because they would have got 
the claimant on the roll at $50 per month from June 4, 1874, 
under the act of June 18, 1874. 

This opinion of the Attorney General is made the founda- 
tion of rule 19, page 196, of the practice of the Pension Bu- 
reau, which is as follows: 


19. “ Persons, on June 16, 1880, pensioned at a lower rate 
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than $50 per month, whose disabilities have since that date 
increased to such a degree as to entitle them to the benefits of 


the act of June 18, 1874, and persons whose disabilities may 


hereafter increase to such an extent as toentitle them to the 
benefits of the last-named act are not entitled to the benefits 


of the act of June 16, 1880.” 


The law is stated correctly in this rule, and if applied to 
the decision in question of the Secretary, and if that decision 
should be carried out in accordance therewith, the relator 


would get precisely what he claims. 


The argument of the Assistant Attorney General ts that 
the relator’s disability must have been progressive, and that 
his case must have come under section 4698} Revised Stat- 
utes, and not, as the Seeretary decided, “ under the meaning 
of the law granting pensions to those persons who require 
the regular aid and attendance of another person.” As to 


what facts necessarily entered into this decision of the See- 
retary, I refer to my brief in the court below, pages 15, 16. 


But the answer of the respondent cannot be helped out 


this way. This case must be tried and determined on the 
averments of the petition and answer under the respective 
corporal oaths of the relator and respondent. 
The answer in no way denies a single allegation of the 
petition. ‘Chose allegations are, therefore, to be taken as true. 
Tapping on Mandamus, 503. 


The averment of the petition on this question is “ that 
“his said wounds and injuries resulted in the necrosis of the 
“lower vertebra of the spine, followed by anchylosis of the 
“spinal column, the necrosis of the bones of his left leg and 
“foot, followed by anchvylosis of the left knee, ankle, and 
“toes of the left foot and great atrophy of the entire limb, 
“whereby he became, was, and still is so totally and permanently 
“disabled as to be rendered utterly helple 88 OT 80 nearly so as to 
“require the regular personal aid and attendance of another 


(R., 1.) 


“ merson.” 
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This allegation is not denied in the respondent’s answer. 
It must, therefore, be taken as true. 

But this is not all. In the 7th paragraph (R., 2 and 3) 
the relator sets forth the evidence upon which the Secretary 
rendered the decision in question, and a part of that evi- 
dence was the five original photographic views of the causes 
of the relator’s disability, taken at the date of hs diseharge. 
These photographs showed to the Secretary that the relator’s 
disability was then precisely as the same appeared upon a 
personal examination of the relator, and these averments 
are nowhere denied in the answer. 

Nor yet is this all. This Court will take judicial notice 
of the laws of nature, one of which is that the disability 
resulting from an anchylosed spinal column or from the 
anchylosis of the knee, ankle, and toes of the foot is per- 
manent because the causes are permanent. 

Suppose I should reply to the argument of the Assistant 
Attorney that at my request Senator Teller, with the record 
- of this case as against Black before him, and all the written 
briefs and arguments therein, had addressed a note to me 
to the effect that it was then the intention of the Depart- 
ment to have granted, in and by the decision in question, 
the highest rate of pension provided by the general pension 
laws to the relator, it would not be legitimate argument. 
Yet this is true, and the Pension Bureau has the letter. Nor 
is it legitimate argument for the Assistant Attorney General 
to substitute his views on the question of the permanency of 
the disability of the relator for the respondent's answer. 

_ It is contended in the argument for the respondent that 
the statement of the petition that the relator had been con- 
tending for so many long years before the Pension Bureau 
and finally appealed to the Secretary in 1884 “ calls for 
close scrutiny ;” and the inference is drawn that Miller’s dis- 
ability did not exist then as now. I draw the contrary in- 
ference. The fact that he incessantly made such claim after 
the passage of the act of June 6, 1866, in connection with 
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the five photographic views and the decision of the Secre- 
tary in effect that his disability had been and still is per- 
manent, is pretty good evidence to my mind that his disability 
from an anchylosed spinal column and an anchylosed 
knee, ankle, and toes of the foot had been since its incur- 
rence and now is of a very permanent character. 

The mere circumstance that the relator did not appeal to 
the Secretary before he did cuts no figure in the case. There 
are thousands of just such cases. But I am not going into 
this. : 

There is absolutely no ground on which to predicate an 
argument against the allowance of peremptory mandamus 
in view of the answer of the respondent and the opinion and 
decision of this Court already in the case. 

The learned Assistant Attorney General, I think, acted 
wisely innot calling tothe attention of this Court the opinion 
and decision of the lower court. He could not afford to do 
ihis. I could, and so I set the same out in my supplemental 
brief herein. 


I still respectfully submit that the prior decision of this 
Court ought to be adhered to. 


J. G. BIGELow, 
Attorney for Plaintiff in Error. 


SUPREME COURT OF THE DISTRICT OF COLUMBIA, 


In GENERAL TERM. 


THE UNITED STATES, Ex REL. CHARLES R. MILLER, vs. 
GREEN B. RAUM, COMMISSIONER OF PENSIONS. 


[No. 30,102. At Law. Decided February 17, 1890.) 


The Commissioner of Pensions is invested with a judicial diseretiun in his 
interpretation of the law as to the amount due a pensioner for a given 
disability, and this court can not interfere by mandamus to correct it. 


JUSTICES HAGNER, Cox, and JAMES sitting. 


PETITION for mandamus ; heard in the General Term in the 
first instance. 


The facts are stated in the opinion. 
J. G. Bigelow, for the relator. 
John Blair Hoge, for respondent. 


Mr. Justice Cox delivered the opinion of the court. 


The case of the United States, on the relation of Charles R. 
Miller, against John C. Black, formerly Commissioner of Pen- 
sions, and now against Green B. Raum, the present Commis- 
sioner, has been submitted to us upon printed briefs. The 
application is for a mandamus, or a rule to show cause why a 
mandamus should not issue, against the Commissioner, com- 
manding him to issue a new pension certificate to the relator, 
allowing him a pension at the rate of $72 per month from June 
17, 1878. 

At the close of the war, acts of Congress were passed, as 
we all know, providing different rates of pension for disabled 
parties, varying according to the different forms of disability. 
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For example, an act of March, 1873, provided one rate of 
pension for persons who had lost one hand or one foot, and a 
different rate for those who had lost both arms or both hands, 
or who had become blind or who had become so helpless as to 
require the regular personal aid of another person. And sub- 
sequently these rates of pension were increased by several 
acts of Congress. 

This relator was rated by the office in the first-class, 4. ¢., of 
those who were only partially disabled, on the ground that be 
had become disabled in one foot—his left foot. Several differ- 
ent certificates were issued to him at different times by which 
he was allowed $8 per mouth from the date of his discharge ; 
$25 per month from June 6, 1866; $31.25 per month from June 
4, 1872, and 850 per month from June 4, 1874. He claimed, 
however, that he was entitled to be rated in the other class, 
viz, of those who were wholly disabled and dependent upon 
the assistance of a third person, and he made very persistent 
applications to the office to be rerated. The Commissioner of 
Pensions decided against him, and upon appeal to the Secretary 
of the Interior, the decision was at first affirmed, but afterwards 
Secretiry Teller addressed this communication to the Commis- 


sioner : 
DEPARTMENT OF THE INTERIOR, 
Washington, D. C., February 12, 1885. 
The COMMISSIONER OF PENSIONS: 

Sir: Herewith are returned the papers in the pension claim, certificate 
No. 55,356, of Charles R. Miller. 

It appears from the papers that Mr. Miller's claim was before this Depart- 
ment on the 6th instant, and it was held ‘“ the pensioner is greatly disabled, 
and it is evident from the papers in his case that he is utterly unable to do 
any manual labor, and is, therefore, entitled to $30 per month under the act 
of March 3, 1883, which has been allowed him by your office.” 

Since the departmental decision above referred to the papers in the claim 
have been carefully reconsidered by the Department and a personal exami- 
nation of the pensioner made, and it satisfactorily appears that he is un- 
able to put his shoe and stocking: on the foot of the injured leg, for the 
reason that the “‘ nearest point that can be reached by hand from foot is 
23 inches,” and for the further reason that from “ necrosis of the lower ver- 
tebra of the spine, prodacing anchylosis of the spinal column and destruc- 
tion of some of the spinal nerves,” he is unable to bend his back. 

After a careful review of all the facts in this case the Department is con- 
strained to think that the pensioner comes under the meaning of the law 
granting pensions to those persons who require regular aid and attendance. 

The decision of the 6th instant is, therefore, overruled, in so far as it de- 
nies that the pensioner requires regular aid and attendance. 

Very respectfully, | 
HENRY M. TELLER, Secretary. 
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| hat case is provided for bby several laws, Theact ot March, 
1873, provides a pension of $31.25 per month for all persons 
who had lost their sight or both hands or both feet, or had 
become permanently and totally disabled so as to require the 
reguiar aid and attendance of another person; and by the act 
of June 18, 1874, it was provided that in case of blindness or 
loss of both hands or feet or total helplessness requiring the 
regular personal aid of another person, the pension should be 
increased from 831.25 to 850 per month; again by act of June 
16, 1880, it was enacted that all those then—that is, at the 
date of that act—receiving pension at the rate of 350 per 
mouth under the act of June, 1874, should receive 872 per 
month from June 17, 1878. 

Now, the relator assumed that when the Secretary of the In- 
terior had decided that the claimant was in the category of 
those who were totally disabled and required the regular as- 
sistance of a third person, it was in effect a decision that he 
was entitled to be rated for a pension of $72 per month; and 
thereupon he applied for that relief, and it was denied. The 
Commissioner held that he did not fall within the terms of the 
law. Thereupon, he applied to this: court for a rule to show 
cause why a mandamus should not issue, requiring the Com- 
missioner, as he expressed it, to carry out fully the decision of 
the Secretary of the Interior. Upon examination of his peti- 
tion, upon demurrer, the court were against him, holding that 
the matter was committed to the judgment and discretion of 
the Commissioner of Pensions and we could not interfere. The 
case was then carried by writ of error to the Supreme Coart 
and the court there say, after reciting the application of the 
relator in the court below: 

The petition goes on to state that the former Commissioner of Peusions re- 
fused to carry out the Secretary’s decision to its full extent, and that the 
present Commissioner, the respondent, still refuses. If, asthe petition sug- 
gests, the Commissioner of Pensions refuses to carry out the decision of his 
superior officer, there would seem to be prima facie ground for at least 
calling upon him to show cause why a mandamus shoald not issue. This 
was all that the petitioner asked, and this the court refused. As a gen- 
era] rule, when a superior tribunal has rendered a decision binding on an 
inferior, it becomes the ministerial duty of the latter to obey and carry it 
out. So far as respects the matter decided, there is no discretion or exer- 
cise of judgment left. This is the constant course of justice. The appel- 
late court will not hesitate to issue a mandamus to compel obedience to 


its decisions. 
The appellate tribunal in the present case is the Secretary of the Interior, 
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who has no power to enforce his decisions by mandamus, or any process of 
like nature; and, therefore, a resort to a judicial tribunal would seem to 
be necessary, in order to afford a remedy to the party injured by the re- 
fusal of the Commissioner to carry out his decision. But it is suggested 
that removal of the contumacious subordinate from office, or a civil suit 
brought against him for damages, would be effectual remedies. We do not 
concur in this view. A suit for damages, if it could be maintained, would 
be an uncertain, tedious, and ineffective remedy, attended with many con- 
tingencies and burdened with onerous expenses. Removal from office 
would be still more unsatisfactory. It would depend on the arbitrary dis- 
cretion of the President, or other appointing power, and is not such a 
remedy as a citizen of the United Siates is entitled todemand. We think 
that the case suggested by the petition is one in which it would be proper 
for the court to interfere by mandamus. Whether it will turn out to be 
such when al! the circumstances are known; can be ascertaired by a rule 
to show cause; and such a rule, we think, onght to have been granted. 
The judgment of the court below is, therefore, reversed, and the cause 
remanded with instructions to grant a rule to show cause as applied for 
by the petitioner. 

The petitioner again came into this court and a rule to show 
cause was accordingly issued, and a return has been made by 
the present Commissioner of Pensions, the substance of which 
is, that the Secretary of the Interior did not decide as to the 
rate of pension to which the relator was entitled at all, but 
reversed the decision of the Commissioner only on one ques- 
tion—that is, the question of fact whetber the relator was so 
totally disabled as to require the regular attendance of a third 
person; but that he left unsettled the question as to what rate 
of pension the relator would be entitled to under those circum- 
stances; and with great respect for the court, he further claims 
that the law has devolved upon him the power of deciding 
this question; that he is charged with the duty of examining 
into these claims and determining what rate of pension is to 
be allowed; that in the exercise of that judgment and discre- 
tion he has come to the conclusion that this relator was not 
entitled to the benefit of the act of 1880, because that applies 
only to persons who were receiving $50 per month ut the date 
of that act, and this relator had never satistied the Department 
before that date that he was entitled to be classed among those 
totally disabled, and, therefore, had not been receiving a pen- 
sion of $50 per month, and that, therefore, the terms of the act 
of 1880 did not apply to him; and he farther shows that an 
appeal from his decision was taken to the Secretary of the In- 
terior, and the Assistant Secretary, for the time being, affirmed 
the decision. 
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Upon this showing the question for us is, whether we can con- 
sider it a mere ministerial duty of the Commissioner of Pensions 
to carry out what is supposed by the relator to be the decision 
of the Secretary of the Interior; that is, to rate the relator at 
$72 per month, or must hold that the question was committed 
to the Commissioner’s judgment and official discretion to deter- 
mine, whether that is the rate of pension to which the relator is 
entitled, and must dismiss the application for mandamus, simply 
upon the ground that it would be an infringement upon the 
jurisdiction conferred upon the Commissioner of Pensions. If 
we had any doubts on this subject they would be relieved 
by the decision of the Supreme Court in a case similar to the 
present one and commenced at the same time that this relator’s 
application was made to this court. 

Similar applications were made on behalf of Oscar Dunlap 
and Frank Rose. In those cases there was no question at 
the time of the application that the relators were within the 
class of those suffering from total disability; but the quostion 
still remained, to what rate of pension the parties were enti- 
tled, and there the same contention took place on the part of 
the relators as in the present case. It wag contended there 
that under the act of 1880 he was absolutely entitled to a 
pension at the rate of $72 per month, and that it was a plain 
ministerial duty of the Commissioner of Pensions, without any 
discretion, to award him a new certificate at that rate. But 
there, as here, exactly, the Commissioner decided that the 
reason way the claimant’s rate was not advanced to $72 per 
month was that he was not, on the 16th day of June, 1880, 
the date of the act, receiving a pension at the rate of $50 per 
month, nor was he entitled to receive a pension of $50 per 
month at that date, for the reason that, while the degree of 
helplessness which has been shown was that contemplated by 
the law, the claimant himself (neither on his own motion nor 
under the guidance of those who are legally responsible for 
his actions in this claim) had not made application to be rated 
in pursuance of the act of June 18, 1874, but, on the contrary 
thereof, had asked to be rated and had been rated at $36 per 
month under the act of February 28, 1877. The decision pro- 
ceeds to discuss further the reasons for the conclusion tu which 
the Commissioner had come. 

There, just as here, the claimant had been rated as one of 
those who were only partially disabled, but had not satisfied 
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the Department that he was entitled to a different rate of pen- 
sion at the time he made his application, and we held that we 
could not interfere with the Commissioner. That case went up 
upon writ of error, and the Supreme Court, after referring to 
the leading cases on the subject of mandamns, says: 

The principle of law deducible from these two cases is not difficult to 
enounce. The court will not interfere by mandamus with the exeéutive 
officers of the Government in the exercise of their ordinary official duties, 
even where those duties require an interpretation of the law, the court having no 
appellate power for that purpose; but when they refuse to act in a case at 
all, or when, by special statute, or otherwise, a mere ministerial duty is 
imposed upon them, that is, a service which they are bound to perform 
without further question, then, if they refuse a mandamus may be issued 
to compel them. 

Judged by this rule the present case presents no difficulty. The Commis- 
sioner of Pensions did not refuse to act or decide. He did act and decide. 
He adopted an interpretation of the law adverse to the relator, and his de- 
cision was confirmed by the Secretary of the Interior, as evidenced by his 
signature of the certificate. Whether, if the law were properly before us 
for consideration, we should be of the same opinion, or of a different opin- 
ion, is of no consequence in the decision of this case. We have no appel- 
late power over the Commissioner, and no right to review his decision. That 
decision and his action taken thereon were made and done in the exercise 
of his official funetions. They were by no means merely ministerial acts. 


We understand that to be the law of this case. In the pres- 
ent case the Commissioner, upon a full examination of the facts 
before him, has decided that this relator is only entitled to re- - 
ceive 850 per month under the act of 1874, and on appeal from 
him to the Secretary of the Interior for the time being, the Act- 
ing Secretary has affirmed that decision. We hold that there 
is no appeal to us from that rule. We can not interfere by man- 
damus with the exercise of the judicial authority and discretion 
which has been invested in these officers by law of the United 
States; and therefore the judgment must ve for the respondent. 
Rule dismissed. 


Ju the Supreme Court of the Muited States. 
Ocroser Term, 1889. 


Toe Unitep STATEs EX RELA- 
tione Charles R. Miller 
v8. No. 1572. 
Green B. Raum, Commissioner 
of Pensions. 


IN ERROR TO THE SUPREME COURT OF THE DISTRICT 
OF COLUMBIA. 


BRIEF FOR THE DEFENDANT IN ERROR. 


Wm. A. Maury, 
Assistant Attorney-General and of Counsel, etc. 


In the Supreme Court of the United Stutes. 


OctToseR TERM, 1889. 


THe UNITED STATES EX RELA- 
tione Charles R. Miller 
vs. No. 1572 
GreEN B. Raum, CoMMISSIONER © 
of Pensions. 


IN ERROR TO THE SUPREME COURT OF THE DISTRICT 
OF COLUMBIA. 


BRIEF FOR THE DEFENDANT IN ERROR. 


STATEMENT OF THE CASE 


This seems to be a case entirely unsustainable 
under the law. 

The plaintiff in error drew a pension of $8 a 
month from August 27, 1865, the date of his dis- 
charge, to June 4, 1872, for the total and per- 


manent disability of the left leg (Rec., p. 2). The 
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legislation under which this allowance was made 
is embodied in section 4695, Revised Statutes. 

From June 6, 1866, he drew a pension of $15 
a month. See section 4697, Revised Statutes, 
for the law authorizing this increase. 

From June 4, 1872, he was allowed $18 a 
month. The legislation authorizing this increase 
is to be found, now, in section 4698, Revised 
Statutes. 

From November 23, 1881, he was allowed 
$24 a month under a law now embodied in sec- 
tion 4698, Revised Statutes. 

From March 3, 1883, he was allowed $30 a 
month by virtue of an act of Congress of that 
date. (22 Stat., 453.) 

The plaintiff in error claims that he should 
have been rated from the beginning as “so 
totally and permanently disabled as to be ren- 
dered utterly helpless, or so nearly so as to 
require the regular personal aid and attendance 
of another person,” and that he should have 
received as such $8 a month from the date of 
his discharge (see section 4695, Revised Stat- 
utes); $25 a month from June 6, 1866, to June 
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4, 1872 (see section 4697, Revised Statutes); 
$31.25 from June 4, 1872 (see section 4698, 
Revised Statutes); $50 a month from June 4, 
1874 (18 Stat., 78); and $72 a month from June 
17, 1878 (21 Stat., 281) 

The above figures may be verified by refer- 
ence to the relator’s petition (R., pp. 1 and 2). 

At this point it is proper to call attention to 
the well established classification of disabilities 
as specific and non-specific. 

What is understood by these terms in the ad- 
ministration of the pension laws has been satis- 
factorily explained by Mr. Attorney-General 
Devens in the following language: 


I think the disabilities which are to be deemed. “ specific” 
are those specified in the above-cited statutes, such as the loss 
of a hand, foot, or eye. Injuries, like those sustained by Mr. 
Hutchinson, requiring medical examination te ascertain and 
declare their nature and extent, and as to the effect of which 
there is room for difference of opinion, I do not consider “ spe- 
cific” disabilities (16 Op., 335). 


It is but to read the relator’s own description 
of his disability to see that it is non-specific. 

The disability of the relator being non-specific, 
it became necessary for him to undergo those 
medical examinations from time to time which 
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have been found necessary both to protect the 
pension fund and to give the pensioner an oppor- 
tunity to apply for an increase of pension in case 
his condition should become worse. 
The relator states in his petition that— 
While in the said service and in the line of duty he sus- 


tained in battle such wounds and injuries as resulted at the 
time thereof in his total and permanent helplessness (R., p. 1). 


He further states (R., p. 2, par. 6) that he 
‘‘often applied” to have the alleged error in his 
rating corrected and ‘the re-issuance of his said 
certificate” so corrected as to conform to the 
law and the facts of his case, but that his appli- 
cations had been repeatedly rejected. 

It is remarkable, and calls for close scrutiny, 
that in the prolonged struggle which the relator 
says he carried on with the Commissioner of 
Pensions, it never occurred to him to appeal to 
the Commissioner's superior officer, the Secretary 
of the Interior, until May 9, 1884. (Rece., p. 12.) 

It is hardly conceivable that he should have 
spent the time from. his discharge on August 27, 
1865, to May 9, 1884, nearly twenty years, in 
repeated and fruitless applications to the Com- 
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missioner of Pensions without once appealing to 
the Secretary of the Interior. 

Certainly we may say, with a conviction al- 
most absolute, that no one of the medical exam- 
inations to which the relator was subjected, in 
that long period of time, showed his physical 
condition to be such as he describes it, or we 
may be certain it would be in the record. 

It would be supposed that the relator’s claim 
would be supported by medical testimony cover- 
ing the whole period of time for which he asks for 
an increase of pension; but it is not so, and the 
only evidence on which the increase is based is 
the finding of Secretary Teller as to the relator’s 
condition, as it was made to appear to him in Feb- 
ruary, 1885. 

By what process of reasoning the conclusion 
is reached that, because the relator was found 
by the Secretary, in February, 1885, to come 
“under the meaning of the law granting pen- 
sions to those persons who require regular aid 
and assistance” (Rec., p. 13), he must have been in 
that condition clean back to the time when he received 
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his injury, is more than we have been able to 
comprehend. 

The mere statement of the case in the petition 
is enough to produce a moral certainty that the 
relator’s condition, as described in the Secretary’s 
finding, made in February, 1885, had mot been 
long such. 

We will now consider, in the light of the above 
observations, what foundation there is for the 
charge that the Commissioner of Pensions has re- 
fused to carry out the order and decision of his 
superior officer, the Secretary of the Interior, 
and so has made himself amenable to legal 
process. 

The case was twice before the Secretary of the 
Interior, once on February 6, 1885, and after- 
wards on February 12, 1885. (Rec., pp. 12, 13.) 

The action taken by the Secretary on February 


6 was as follows: 


FEBRUARY 6TH, 1885. 
The COMMISSIONER OF PENSIONS: 

Sir: Herewith are returned the papers w which accompanied 
your report of the sth of September last n the appeal of 
Mr. Charles R. Miller, of this city, from the 
office in rating his pension certificate No. 55356. 

It appears from your report that Mr. Miller was pensionedé 
at $8 per month from August 27th, 1865, the date of his dis- 
charge, on account of a gun-shot wound of his left leg. His 
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pension was increased to $15 per month Jane 6, 1866; - 18 
oy month June 4th, 1872, and to $24 from November & 

t was reduced to $18 per month June 4th, 1882, and in 
to $24 under the provisions of the act of Mareh 3d, 1883. 

Mr. Miller claims in his appeal that the pension should be 
re-rated from the commencement, and it should be increased 
== the ground that he needs aid and a 

ay) = pers in this case have been carefully considered, and 
it is the opinion of the Department that the 7 of hat he 
office in rating Mr. Miller’s pension was pro <p Bago 
—_ and has been receiving all that he was enti 
cept from June 4, 1882, the date his te thy 
$24) per month to $18 per month. Hee uld be allowed the 
aaa $18 and $24 from June 4, 1882, to the 3d of ‘March, 

The pensioner is greatly disabled, and it is evident from the 
papers in this case that he is utterly unable to do any manual 

bor, and he is therefore entitled to $30 per month under the act of 
March 3, 1883, which has been allowed him by your 

The Department is constrained to think that he does not 
sae regular aid and attendance within the meaning of the 
aw 

Very respectfully, 
H. M. TELLER, 


(Rec., p. 12.) 
But this action underwent, shortly afterwards, 


the Secretary’s review and reconsideration, as is 
fully set forth in the following letter, dated Feb- 
ruary 12, 1885: 


FEBRUARY 12, 1885. 
The COMMISSIONER OF PENSIONS: 


Sir: Herewith are returned the papers in the pension claim, 
certificate No. 55356, of Charles R. Miller. 

It appears from the papers that Mr. Miller’s claim was before 
this Department on the 6th instant, and it was held that the 

pensioner is —S disabled, and it is evident from the Tabor, 
* his case t he is utterly nnable to do any manual r, 
and he is therefore entitled to $30 per month, under the act of 
March 3, 1883, which has been allowed him by your office. 

Since the departmental decision above referred to the papers 
in the claim have been carefully reconsidered by the Department 
and a personal examination of the pensioner made, and it sat- 
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isfactorily appears that he is unable to put on his shoe and 
stocking on the foot of his injured leg, for the reason that the 
‘‘nearest point that can be reached by hand from foot is 23 
inches,” and for the further reason that from “necrosis of the 
lower vertebra of spine, producing anchylosis of spinal column 
and destruction of some of the spinal nerves,” he is unable to 
bend his back. 

After a careful review of all the facts in this case the De- 
partment is constrained to think that the pensioner comes 
under the meaning of the law granting pensions to those per- 
sons who require regular aid and attendance. 

The decision of the 6th instant is therefore overruled in 8o far 
as it denies that the pensioner requires regular aid and attendance. 


Very respectfully, H. M. T 
. Be ELLER, 


Secretary. 
(Ree. p. 13.) 


Assistant Secretary of the Interior Hawkins 
in his letter to the Commissioner of Pensions of 
July 29, 1886 (Ree. p. 13), overruling the re- 
lator’s appeal from the action of the Commis- 
sioner of Pensions on the communications of 
Secretary Teller, of February 6 and 12, 1885, 
states exactly what that action of the Commis- 
sioner of Pensions was. The language of the 
Assistant Secretary is as follows: 

Upon the receipt by your office of the above-quoted letters a re-issue 
of pension was granted at $24 per month from June 4, 1282; at $30 

a a tr March 3, 1883, and at 350 per month from Janu- 

The Commissioner of Pensions properly inter- 
preted the letter of Secretary Teller of February 
12 as merely reversing his action of February 6 
in the single particular that the relator was to be 
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rated as of that date, or thereabout, as a person 
“who required regular aid and attendance.” 
And, accordingly, he was so rated as of January 
14, 1885, which date was that of his last medical 
examination. 

When Secretary Teller overruled his decision 
of February 6 ‘in so far as it denies that the 
pensioner requires regular aid and attendance,” he 
necessarily afirmed that previous decision in all 
other respects and particulars. - 

It is contended on a ground which we deem 
wholly untenable, that the finding of Secretary 
Teller as to the relator’s condition on. February 
12, 1885, should have been given a retroactive 
operation, and, accordingly, that there should 
have been a re-rating of the pensioner from the 
beginning, on the basis that he required regular 
aid and attendance from the time his certificate 
bore date. 

This was plainly out of the question, because, as 
the Commissioner states in his answer (R., p. 7), the 
Pension Bureau had determined that the injuries 
of the relator belonged to the non-specific class, 
and, being of that class, it was impossible, under 
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section 46984 of the Revised Statutes, for the 
increase of pension to begin from an earlier date 
than that of the examining surgeon’s certificate 
establishing the existence of the disability for 
which the increase is allowed. For the Commis- 
sioner to have acted otherwise would have been, 
furthermore, in direct violation of the express 
command of the act of March 3, 1879, called 
the arrears of pension act, ‘“‘ That in no case shall 
arrears of pension be allowed and paid from a time 
prior to the date of actual disability.” 

It was therefore held by the Commissioner 
that, under the section just referred to, the in- 
crease of pension authorized by Secretary Teller 
in his decision of February 12, 1885, must begin 
from the date of the last medical examination of 
the relator, namely, January 14, 1885 (R. p. 8). 

The court will note the unusual language of 
the Commissioner in his answer in referring to 
the date from which the allowance of $50 a 
month began, namely, January 14, 1885, as 
“the date of the physical examination of the 
relator by the medical officers of the Pension 
Bureau next preceding the date of said decision 
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of said Secretary of the Interior” * * (Ree, 
p. 8). 

The Commissioner takes.care not to say that 
the examination of January 14, 1885, showed 
the disability which the Secretary, in less than 
a month afterwards, found to exist. This is 
strongly corroborative of the view, already pre- 
sented, that up to the time of Secretary Teller’s 
decision there was nothing on the files of the.Pension 
Bureau to authorize an increase of the relator’s pen- 
sion on the ground that he required regular aid and 
attendance. 

As to the relator’s claim to $72 a month from 
June 17, 1878. This ‘is, we think, plainly un- 
founded. 

It arises under section 1 of the act of June 16, 


1880, (21 Stat., 281), which provides as follows: 


That all soldiers and sailors who are now receiving a pension of 
fifty dollars per month, under the provisions of an act entitled 
“An act to increase the pension of soldiers and sailors who 
have been totally disabled,” approved June eighteenth, eigh- 
teen hundred seventy-four, shall receive, in lieu of all pen- 
sions now paid them by the Government of the United States, 
and there shall be paid them in the same manner as pensions 
are now i to such persons, the sum of seventy-two dollars 
per month. 


It is clear that the relator did not come within 
that act, because, as his own statement in his pe- 
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tition shows (p. 2), he was not receiving, at the 
time that act was passed, $50 a month, under the 
act of June 18, 1874, but was receiving only $18 
a month under a different law. 

It seems, then, that the case is plainly without 
merit on the law and the facts. 

As to the law, however, this court will accept 
the construction of the pension laws adopted by 
those appointed to administer them, and not act 
upon any views of its own in a proceeding of 
this kind where to do so would be to substitute 
judicial discretion, which the law does not re- 
quire, for executive discretion, which the law 
does require (U.S. ex rel. Dunlap v. Black, 128 U. 
S., 40). 

It is submitted, therefore, that the judgment 
of the court below should be affirmed. 


Wm. A. Maury, 
Assistant Attorney-General and of Counsel, etc. 
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CENT. TRUST CO. OF N. Y. VS. GRANT LOCOMOTIVE WORKS ETAL. 1 


(Record, p. 2 to p. 22, incl.) 


Circuit Court of the United States for the Southern District of Ohio, 
Western Division. 


THe CentraL Trust Company oF New York, a Cor- ) 
poration, as Trustee under a Certain Indenture of 
Trust and Mortgage made by The Toledo, Delphos 
and Burlington Railroad Company, dated May 16, 
1881, Complainant, , 

Sl, Comy ageinel In Equity. 

Tut Totepo, De.rpHos AND BURLINGTON RAILROAT 
Company, The Toledo, Cincinnati and St. Louis 
Railroad Company, Granville D. Braman, Defend- 
ants. 


To the judges of the circuit court of the United States for the south- 
ern district of Ohio: 

The Central Trust Company of New York, a corporation organ- 
ized and existing under the laws of the State of New York and a 
citizen of that State, brings this its bill of complaint against The 
Toledo, Delphos and Burlington Railroad Co., a corporation’ organ- 
ized. under the laws of the States of Ohio and Indiana and a citizen 
of Ohio; The Toledo, Cincinnati and St. Louis Railroad Co., a cor- 
poration created by and existing under the laws of the States of Ohio, 
Indiana, and Illinois and a citizen of the State of Ohio, and Gren- 
ville D. Braman, a citizen of Massachusetts; and thereupon your 
orator complains and says: 

I. That heretofore and prior to the 16th day of May, 1881, the 
Dayton and Southeastern Railroad Co.,a corporation created by and 
existing under the laws of the State of Ohio, and the Toledo, Del- 
phos and Burlington Railroad Company, a corporation created by 
and existing under the laws of the States of Ohio and Indiana, duly 
and lawfully became and were consolidated in one corporation under 
the name of the Toledo, Delphos and Burlington R. R. Company, 
and said consolidated corporation was created by and thereafter con- 
tinued to exist under the laws of the said States of Ohio and In- 
diana. 

That on the 16th day of May, 1881, the said last-mentioned cor- 
poration was the owner of or about to construct and equip the lines 
of railroad and appurtenances hereinafter described from a point in 
the city of Dayton, Ohio, through the counties of Montgomery, 
Greene, Fayette, Ross, Vinton, and Jackson, and thence in a branch 
line, through the counties of Jackson, Gallia, and Lawrence, to a 
connection with the Ironton and Huntington railroad at or near 
the city of Ironton, in Lawrence county, Ohio, and by its president 
and secretary, under its corporate seal and in pursuance of a reso- 
lution to that end duly adopted on the 12th day of April, 1881, by 
the board of directors of said last-mentioned corporation, which 
resolution was thereafter and prior to the execution of the bonds 
1—1277 
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aud indenture of mortgage hereinafter mentioned duly ratified by 
the vote and consent of the holders of a majority of the stock of 
said corporation at a meeting of stockholders convened and held 
according to law, did execute its two thousand two hundred and 
fifty bouds, for the sum of one thousand dollars each, dated the 16th 
day Of May, 1881, payable in gold coin of the United States on the 
first day of April, 1921, said bonds bearing interest at the rate of 
six per cent. per annum, payable semi-annually on the first day of 
April and October in each year, in gold coin, at the city of New York 
or London, England, each of said bonds having-interest warrants or 
coupons for thirty dollars each thereto attached for payment of in- 
terest as aforesaid ; and said Toledo, Delphos and Burlington R. R. 
Co. issued and sold, or caused to be sold, two thousand two hundred 
and fifty of said bonds, with said interest warrants or coupons at- 
tached, all of which said bonds were before the same were issued 
duly certified by your orator, and said bonds are now in the hands 
of divers and sundry persons as holders thereof, and with the pro- 
ceeds of sale of said bonds said railroad Co. did locate, construct, 
and equip its said line of railroad and complete and improve the 
same. 

II. Your orator further shows that in order to secure the payment 
of the principal and interest of said bonds asthe same should mature 
the said Toledo, Delphos and Burlington Railroad Company, formed 
by consolidation as aforesaid, did, on or about said 16th day of May, 
1551, in pursuance of the further provision of said resolution, exe- 
cute and deliver to your orator, a corporation created by and exist- 
ing under the laws of the State of New York and a citizen of 
sald last-mentioned State, a certain deed or indenture of trust 
and mortgage, which said deed or indenture of trust and mort- 
gage was duly recorded in the several counties in and through 
which said railway was situated and extended, to wit, in the 
county of Montgomery on May 26,1881; in county of Greene on 
May 2), 1881; in the counties of Fayette and Ross on May 28, 1881 ; 
in the counties of Vinton and Jackson on May 30,1881; in the 
county of Gallia on May 31, 1881, and in the county of Lawrence on 
June 11,1881; and thereby it did grant, bargain, sell, convey, and 


confirm unto your orator and its successor or sucvessors in trust all 


and singular its line of railroad as the same was or should thereafter 
be constructed between the crossing at ‘Fhird St., in Dayton, Ohio, 
being the western terminus of said division, and thence with the 
line of said road through the counties of Montgomery, Greene, 
Fayette, Ross, Vinton, and Jacksun, and thence on its branch line 
through the counties of Jackson, Gallia, and Lawrence to a connec- 
tion with the Ironton and Huntington railroad at or near the city 
of Ironton, in Lawrence county, Ohio, being about one hundred and 
eighty miles in length, together with all and singular the rights of 
way, road-bed, made or to be made, its track, laid or to be laid, be- 
tween the terminal points aforesaid, together with all the stations, 
depot grounds, rails, fences, bridges, sidings, engine-houses, engines, 
cars, machine shops, buildings, erections in any way then apper, 
taining or which should thereafter appertain unto said describe 
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line of railroad between said points, together with all machinery, 
supplies, tools, and fixtures then or which should be at any time 
thereafter held, owned, or acquired by the said Toledo, Delphos and 
Burlington Railroad Co. for use in connection with its line of rail- 
road aforesaid between said points, and all its depot grounds, yards, 
sidings, turnouts, sheds, machine shops, leaseholds rights then or 
which should be thereafter owned, by said last-mentioned railroad 
Co. in connection with its line of railroad aforesaid between said 
points, together with all and singular the powers and franchises 
thereto belonging, and the tolls, income, and revenue to be levied or 
derived therefrom, and conveying no other property; to have and 
to hold the said granted premises unto your orator and its successor 
forever, in trust, nevertheless, and for the uses and purposes in said 
indenture expressed, which will more fully and at large appear by 
reference to the original thereof, and your orator craves leave to pro- 
duce and refer to the said original upon the hearing of this cause. 

III. Your orator further shows that in and by said mortgage or 
deed of trust to your orator it was, among other things, provided, 
and thesaid Toledo, Delphos and Burlington Railroad Co. did therein 
covenant and agree, that if the interest due on any of said bonds 
should not be paid by the said last-mentioned railroad company 
when the same should become due, and should remain in arrears 
for six months after it had been actually demanded at the place 
where the same was payable, as specified in said coupons, or in case 
the principal of said bonds or any of them should not be paid at 
their maturity, then it should be lawful for your orator or its suc- 
cessor to forthwith demand, enter, take, and maintain possession of 
all and singular the railroad, premises, and franchises thereby con- 
veyed, and as the attorney-in-fact or agent of said last-mentioned 
railroad Co., by itself and agents or substitutes, duly constituted, 
have, use, manage, operate, and enjoy the same and each and every 
part thereof to as full an extent as the said railroad Co. might law- 
fully do, and should make from time to time all needful repairs, al- 
terations, and additions thereto, and receive all the tolls, income, 
and revenue thereof, and after deducting the expense of such use, 
operation, reasonable repairs, alterations, and additions, and the 
costs and charges of taking such possession, and a fair compensa- 
tion for the services of such trustee for such taking possession and 
management while in possession, your orator or its successor for the 
time being should apply the remaining income and revenue arising 
from the use of said mortgaged property and coming to its hand 
to the payment of interest in default and maturing from time to 
time, satisfying the said coupons in the order of their several ma- 
turities, and thereafter apply the residue upon the principal of said 
then outstanding bonds. 

And your orator further shows that it was also provided in said 
mortgage or deed of trust that if a six months’ default should occur 
either in the payment of principal or interest of any of the bonds 
thereby secured after such actual demand as aforesaid, then it should 
be lawful for your orator or said trustee for the time being, with or 
without entry as aforesaid, to cause all and singular the said prem- 
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ises, railway, and appurtenances, equipment, and franchises thereby 
conveyed to be sold as an entirety at public auction to the highest 
and best bidder, at the city of Dayton, Ohio, after giving at least 
sixty days’ notice of the time, place, and terms of sale by advertise- 
ment in a newspaper of general circulation in the city of Dayton 
and like advertisement in a newspaper of general circulation in the 
city of New York, and on such sale your orator or the trustee for the 
time being should make, execute, acknowledge, and deliver unto 
the purchaser or purchasers thereof a good and suificient deed in 
fee simple conveying the said railroad property and franchises so 
sold, which conveyance should be a perpetual bar in law and equity 
against said last-mentioned railroad company, its successor and as- 
signs, and all persons claiming or to claim under them, of all right, 
title, interest, or claim of, in, or to the said premises and franchises 
or any part thereof, and that vour orator, after deducting from the 
proceeds of sale and costs and expenses thereof and a reasonable 
compensation to said trustee and its attorneys and agents for serv- 
ices In connection therewith, should apply so much of the proceeds 
as might be necessary to the ratable payment of principal and then 
the accrued interest of all the said bonds, whether the said princi- 
pal should then be due or not; and if any proceeds of such sale 
should remain in its hands after the full payment of the principal 
and accrued interest of all said bonds, then it should render and pay 
over the same to said last-mentioned railroad company or its suc- 
cessors or assigns. 

And your orator further shows that it was provided in satd mort- 
gage or deed of trust, and thesaid last-mentioned railroad company 
did therein and thereby expressly covenant and agree, that it would, 
in case of default in the payment by it either of the principal or in- 
terest of any of its bonds thereby secured, forthwith, upon demand 
of your orator or of the trustee for the time being, surrender the full 
and peaceable possession of all and singular the premises thereby 
conveyed or intended to be, including all the real and personal prop- 
erty by it acquired subsequent to the date of the said mortgage for 
use in connection with the said line of railroad between said points, 
and would also surrender all books of account, records, and papers 
used by it in and about the operation thereef. 

IV. Your orator further shows that the said last-mentioned rail- 
road company, the Toledo, Delphos and Burlington Railroad 
Co., has failed to pay the interest on said bonds and has made de- 
fault therein to all the holders thereof, and said company has failed 
to pay the interest warrants or coupons due thereon October 1, 1882, 
April 1, 1885, and October 1, 1583, and the same have ever since re- 
mained unpaid, although payment of the same was duly demanded, 
and that said default has continued and said interest has remained 
in arrears for more than 6 months, and many of the holders of said 
bonds to whom such default has been made have required your 
orator to institute the necessary legal proceedings to foreclose said 
mortgage and sell the said mortgaged railway and property of the 
Toledo, Delphos and Burlington Railroad Co. (now commonly known 
as the Southeastern Division of the Toledo, Cincinnati and St. Louis 
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Railroad Co.),and for the appointment o! a receiver of said property, 
and to take such other and further steps necessary and proper for the 
protection of the right- of the holders of said bonds as your orator 
may be authorized to take by said deed of trust or mortgage. 

And your orator deems it for the interest of the parties concerned, 
particularly of the holders of the said first-mortgage bonds and 
coupons, to institute judicial proceedings for the foreclosure of said 
mortgage or deed of trust and for the sale of all the premises and 
property thereby conveyed and for the appointment of a receiver to 
take possession of, operate, and control the said railroad and its 
branches and to take an inventory of all the personal or movable 
property included in said mortgage, and to keep an account of the 
earnings and of the expenses incurred in operating the said railway 
and branches. 

V. Your orator further shows that the said Toledo, Delphos and 
Burlington R. R. Co.—proper corporate action for that purpose hav- 
ing first been had—did, on the said 16th day of May, 1881, execute 
and deliver to your orator as trustee a certain other indenture of 
trust and mortgage, bearing date on that dav, whereby it granted, 
bargained, sold, and conveyed unto your orator as trustee all the 
railroad, property, rights, franchises, goods, and chattels described or 
mentioned in the mortgage first set forth in this bill and the net 
income thereof to secure the payment at maturity of the principal 
of two thousand seven hundred and fifty bonds of said Toledo, Del- 


phos and Burlington Railroad Company, known as income bonds, 


1,750 thereof for $1,000 each, numbered consecutively from 1 to 
1750, both inclusive, and 1,000 thereof for 8500 each, numbered from 
1 to 1000 each, both inclusive, payable on the 1st day of April, 1921, 
andof such interest upon the said bonds as might become due thereon 
according to terms of said bonds and of said indenture. 

That it was by said last-mentioned indenture expressly agreed 
that interest upon said bonds was not to be due or payable except 
out of net earnings of said railroad Co. applicable to such purpose, 
and when the amount should have been ascertained and declared 
by the board of directors of said last-mentioned company, whose 
duty it was by the terms of said indenture in each year during the 
currency of said bonds, beginning with the year 1882, in the month 
of January, to declare what amount, if any, of net earnings had 
been made during the preceding fiscal year which was justly ap- 


splicable to the payment of interest on said income bonds, and such 


ascertainment of net earnings was to be made by deducting from 
gross income all operating expenses, including rebates, taxes, insur- 
surance, rents, interest on floating and funded debt and borrowed 
money, and the payments made on the principal thereof, liabilities 
for interest on the existing first-mortgage bonds of the said railroad 
company, and other payments, as by reference to said income mort- 
gage will more fully and at large appear. 

That the said last-mentioncd mortgage was duly recorded in each 
of the counties in which the said first mortgage was recorded, so as 
to constitute a second lien or mortgage upon the railroad and prop- 


erty thereby conveyed. 
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Your orator further shows, on information and belief, that two 
thousand seven hundred and fifty of said bonds so secured as afore- 
suid by said second or income mortgage have been issued and dis- 
posed of by said Toledo, Delphos and Burlington Railroad Co. and 
are now in the hands of divers persons as owners thereof who are 
unknown to your orator. ) 

Your orator further shows that no interest has become or is now 
due or payable on said last-mentioned bonds under the terms 
thereof and of said second mortgage owing to insufficiency of earn- 
ings, but that the principal of said bonds issued as aforesaid is a 
alien upon said property, rights, franchises, ete., of said Toledo, 
Delphos and Burlington Railroad Co. described in said mortgage 
next after the first mortgage hereinbefore deseribed. 

VI. Your orator further shows that on or about the month of 
February, 1882, a certain corporation known as the Toledo, Cincin- 
nati and St. Louis Railroad Company (of Indiana and Illinois), 
claiming to be a corporation of the said States of Indiana and Illi- 
nois by virtue of certain consolidations, and a certain other corpora- 
tion known as the Frankfort, St. Louis and Toledo Railroad Com- 
pany, claiming to be a corporation of the State of Indiana, and the 
defendant, The Toledo, Delphos and Burlington Railroad Company, 
entered into an agreement with each other whereby said several 
corporations undertook, under the name of the Toledo, Cincinnati, 
and St. L. Railroad Company, to consolidate and unite all the lines 
of railroad of the Toledo, Delphos and Burlington Railroad Co. 
(including said Southeastern Division) with the lines of railroad of 
the Toledo, Cincinnati and St. Louis Railroad Company of 
Indiana and Illinois and of the Frankfort, St. Louis and To- 
ledo Railroad Co. at their respective points of connection, and to 
consolidate the capital stock of the said respective companies under 
the laws of Ohio, Indiana, and I[llinois, and to transfer and vest in 
said consolidated company, under the name of the Toledo, Cincin- 
nati and St. Louis Railroad Company, all the powers, privileges, im- 
munities, and property, real, personal, and mixed, belonging to 
the respective companies parties to said agreement of consolidation. 

And your orator further shows that the said company formed by 
said last-mentioned consolidation and known as the Toledo, Cin- 
cinnati and St. Louis Railroad Co. had or claimed to have the power 
to and did construct or maintain and operate a railroad from the 
city of Toledo, in the State of Olio, to the town of Delphos, in said 
State, and thence through the States of Indiana and I] linois into the 
city of East St. Louis, in Illinois, and from said town of Delphos to 
Dayton, Ohio, and also the railroad described in the mortgages here- 
inbefore set forth, and the railroad formerly of the Iron Railroad Co., 
in Lawrence county, Ohio, and alsoa branch extending from a point 
near Shakertown, Ohio, toa point at or near Lebanon, Ohio, to wit, at 
Dodds, Warren county, O., and a branch from Mercer to Shanes- 
ville, Ohio, and that on or about the 5th day of May, 1883, the said 

Toledo, Cincinnati and St. Louis Railroad Co. entered into a further 
agreement of consolidation with two corporations organized under 
the laws of the State of Ohio, known respectively as the Cincinnati 
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Northern Railway Co. and the Spring Grove, Avondale and Cincin- 
nati Railway Company, the first-named company owning or being 
engaged in constructing a railroad from Cincinnati, Ohio, to 
Waynesville, Warren county, Ohio, and the second-named com pany 
being the owner of a line of railroad from a point in Cincinnati to 
Spring Grove cemetery, Hamilton Co., Ohio, which had theretofore 
been leased to said Cincinnati Northern Railway Company, whereby 
said three corporations undertook to consolidate and unite all their 
said lines of railroad, and to consolidate the capital stock of the said 
respective companies under the laws of Ohio, and to transfer to and 
vest in the said new consolidated company, under the name of The 
Toledo, Cincinnati and St. Louis Railroad Co. (the defendant in this 
bill of complaint), all the powers, privileges, immunities, and prop- 
erty, real, personal, and mixed, belonging to the respective com- 
panies parties to said agreement of consolidation, said consolidated 
company expressly recognizing and affirming the said several mort- 
gages hereinbefore mentioned and the said bonds and coupons se- 
cured thereby and assuming payment, of the same, the capital stock 
of said new consolidated company to be thirty millions of dollars, of 
which eleven millions was to be preferred stock and the balance 
thereof to be common stock. 

Your orator further shows that it is informed and believes that 
said several agreements of consolidation were acted upon by said 
companies from said respective dates, although your orator says that 
it was not a party to said consolidations or either of them, nor has 
_ it assented thereto or acquiesced therein. 

VII. Your orator further shows that it isclaimed by said defend- 
ant, The Toledo, Cincinnati and St. Louis Railroad Company, that 
it owns, by virtue of said last-mentioned consolidation, all the afore- 
said property, rights, franchises, and assets of the said Toledo, Del- 
phos and Burlington Railroad Co. mentioned and described in the two 
several mortgages aforesaid, and that the same have become subject 
to the debts and liabilities of said consolidated company; but 
your orator says that whatever rights, if any, in or to the same the 
said Toledo, Cincinnati and St. Louis Railroad Co. acquired by vir- 
tue of said consolidation the same are subject and subordinate to 
the several mortgages hereinbefore stated, and that the railroad, 
property, franchises, rights, and assets embraced in and covered by: 
said mortgages are not nor were they at the time of the said last- 
mentioned consolidation sufficient to pay the amount of all the 
bonds and interest secured thereon by the several mortgages here- 
inbefore mentioned. 

Your orator further shows that several of the constituent com- 
panies forming the said consolidated corporation known as the To- 
ledo, Cincinnati and St. Louis R. R. Co. heretofore executed various 
mortgages on the line of railway and property owned by them re- 
spectively to your orator as trustee, which said mortgages in the 
aggregate cover, as your orator is informed and believes, substan- 
tially all of the property of said defendant, The Toledo, Cincinnati 
and St. Louis Railroad Company, and that default has been made 


& ©. T. CO. OF N. Y. VS. GRANT LOCOMOTIVE WORKS ET AI. AND 


income bonds. 

And that said mortgages are as follows: 

1. First mortgage Toledo, Delphos and Burlington Railroad Com- 
pany to Central Trust Company, trustee, dated January 17, 1880, to 
secure $1,250,000 of bonds and covering the main line of said rail- 
road from Toledo to Kokomo, Indiana. 

2. First morigage (terminal trust) Toledo, Delphos and Burling- 
ton Railroad Co. to Central Trust Co., trustee, date June 21, 1880, to 
secure $250,000 of bonds and covering property in Toledo. 

3. First mortgage Toledo, Delphos and Burlington Railroad Co. 
to Central Trust Co., trustee, dated July 1, 1880, to secure $1,000,000 
of bonds and covering Dayton Division from Delphos to Dayton. 

4. First mortgage Toledo, Delphos and Burlington Railroad Co. 
to Central Trust Co., trustee, dated May 16,1881, to secure $250,000 
of bonds and covering Cincinnati Division from Shakertown to 
oe Ohio. 

. First mortgage Toledo, Cincinnati and St. Louis Railroad Com- 
sane to Central erste and Thomas A. Hendricks, trustees, 
dated July 23,1881, to secure $3,000,000 of bonds, covering line from 
Kokomo to East St. Louis. 

First mortgage Iron Railroad Company to Central Trust Com- 
pany, trustee, dated August 1, 1881, to secure $500,000 of bonds and 
ae lines in Lawrence county, Ohio. 

Wirst mortgage Cincinnati Northern Railway Co. to Central 
T had Company, trustee, dated October 1, 1880, to secure $1,000,000 
of bonds and covering line from Waynesville to Cincinnati. 

8. First mortgage Spring Grove, Avondale and Cincinnati Rail- 
way Company to Central Trust Co., trustee, dated May 25, 1881, to 
secure $1,000,000 of bonds and covering line from Cincinnati to 
Spring Grove cemetery. 

9. The mortgage particularly described in the second paragraph 
of this bill. 

Your orator further shows that there are also other mortgages held 
by your orator as trustee and made by said several constituent rail- 
road companies other than said Spring Grove, Avondale and Cin- 
cinnati Railway Co. to secure income bonds which are juntor to the 
several first mortgages hereinbefore recited and which are liens 
upon the aforesaid divisions, respectively, except that embraced in 
and covered by said terminal trust mortgage. 

That your orator has commenced or is about to commence in 
courts of competent jurisdiction proper legal proceedings or suits 
in equity to foreclose the said several mortgage liens and to procure 
the appointment of receiver of each of said separate lines covered 
by said respective mortgages, and that your orator is advised and 
believes that it will be for the interest of all the parties concerned, 
and especially of the several holders of the bonds and coupons se- 
cured by said several and respective mortgages, that the accounts 
and affairs of each of the said several lines or divisions should be 
kept separate from each of the other divisions of said consolidated 
company, and that some one competent person should be appointed 


in the payment of interest on all of the bonds secured thereby except 
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as receiver in each of the several suits or proceedings so as aforesaid 
commenced or to be commenced by your orator. 

Your orator further says that, as it is informed and believes, the 
net earnings of some or one of the several divisions of the said 
Toledo, Cincinnati and St. Louis Railroad Company are sufficient, if 
kept separate, to pay the interest warrants or coupons of the first- 
mortgage bonds constituting a lien upon sueh separate division or 
divisions, but that the said Toledo, Cincinnati and St. Louis Rail- 
road Company claims that the earnings of all of the divisions of 
the said road should go into the common fund of said consolidated 
company, but that no account should be kept of the separate earn- 
ings and expenses of each division, and the earnings and income of 
all of said divisions are now and ever since said consolidation have 
been received and taken by said consolidated company, the said 
Toledo, Cincinnati and St. Louis Railroad Co., which is hopelessly 
insolvent, and appropriated to pay the expenses of said consolidated 
company and wholly diverted from the payment of the interest or 
any part thereof due upon the said bonds secured by the several 
mortgages hereinbefore described and referred to. 

And your orator further says that unless a separate account of the 
earnings and expenses of each of said divisions be carefully kept 
and preserved it will be impossible to ascertain whether any inter- 
est shall have become due payable upon the income bonds herein- 
before mentioned or described. 

Wherefore, and forasmuch as your orator is without remedy at 
law, your orator brings this its bill of complaint in behalf of all the 
holders of bonds and coupons secured by said mortgage first herein 
mentioned, and prays that Granville D. Braman, who claims some 
interest, and the said Toledo, Delphos and Burlington Railroad 
Co. may be made defendants hereto, and that said consolidated 
company, the Toledo, Cincinnati and St. Louis Railroad Co., may be 
made to answer as to its interest; that process of subpcena may 
issue against each of them, and that they be required to make 
answer respectively to all and singular the allegations and 
charges herein contained ; that the said mortgaged property be sepa- 
rately sold at a judicial sale, free of the claims of all parties hereto, 
upon such terms and conditions as this honorable court may deem 
most to the interest of the holders of said first-mortgage bonds 
and coupons, and that out of the proceeds of said sale the amount of 
bonds and interest secured by said first-mortgage or deed of trust to 
your orator may be paid to your orator for the holders thereof re- 
spectively, and that the balance, if any, of said proceeds of sale 
may be paid to your orator as trustee for the holders of said bonds 
and coupons secured by said second mortgage of said Southeastern 
Division in order of priority, and that meanwhile and until such 
sale a receiver may be appointed of all and singular the premises 
and property aforesaid embraced within the said mortgage or deed 
of trust hereinbefore first set forth, and that he may be authorized 
and empowered to maintain and operate said railroad of said South- 
eastern Division, and to exercise all the powers usually granted to 
receivers, and to receive and to collect all the rents and other income 
2—1277 
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from any of said mortgaged property, and to preserve the same and 
all parts of said mortgaged premises and property from waste and 
loss, and to make such payments and carry out and perforin such 
contracts and agreements as may be to the interest of said several 
parties interested in said railroad, and for such other and further 
relief as to the court shall seem to be just and according to equity 
and good conscience. 

BUTLER, STILLMAN & HUBBARD, 

HOADLEY, JOHNSON & COLSTON, 

Solicitors for Central Trust Company of New York. 


UniITeED STATES OF AMERICA. 


SouTHerRN District or New York, 
State of New York, City and County of New York, } 


Henry F. Spaulding, being duly sworn, says that he is the presi- 
dent of The Central Trust Company of New York, the complainant 
in the above bill; that the said bill is true of his own knowledge 
except as to those matters which are therein stated to be upon in- 
formation and belief, and as to those matters he believes it to be 
true. 

H. F. SPAULDING. 


Sworn to before me this 13th day of October, 1883. 
EDWARD L. OWEN 
U. S. Commissioner for the Southern District of New York. [seat] 


(Record, p. 23 to p. 26, incl.) 


And afterwards, to wit, on the 25th day of October, A. D. 1883, 
an entry was made upon the journal of said court clothed in the 
words and figures following, to wit: 


Journal V, p. 172. 


This cause coming on to be heard upon the bill of complaint of 
the said Central Trust Co. of New York upon its motion for the ap- 
pointment of a receiver of all and singular the railroad and prem- 
ises and assets, real and personal, ‘of the said The Tolédo, Deiphos 
and Burlington Railroad Co. in said bill of complaint described, 
and the said Toledo, Delphos and Burlington Railroad Co. and the 
said ‘Toledo, Cincinnati and St. Louis Railroad Company appearing 
and consenting thereto, by Henry D. Hyde, Esq., the attorney of the 

said respective railroad companies, and the said Grenville D. Bra- 
man appearing and consenting thereto, by lis attorney, Hon. Jno. 
A. MeMahan, upon considei “ation whereof it is now ordered. adjudged, 
and decreed by the Hon. John Baxter, circuit judge, that William 
J. Craig be, and he hereby is,appointed receiver of all and singular 
the premises, railroad, and property, money and assets of the said 
The Toledo, Delphos and Burlington Railroad Co. described in said 
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bill of complaint, upon his giving bond, with security, to be ap- 
proved by the Hon. John Baxter. circuit judge, or by the Hon. 
George R. Sage, sitting in the circuit court in said district, in the 
penal sum of ten thousand dollars, conditioned for the faithful 
performance of his duties as such receiver and for obeying all the 
lawful orders of the court herein, and that, as such receiver, 
he is hereby ordered and directed to take possession of, main- 
tain, and operate the said railroad, premises, and property de- 
scribed in said bill of complaint, being all and singular the 
line of railroad of the said Toledo, Delphos and Burlington 
Raiiroad Co. as the same was constructed on the 16th day of 
May, 1881, or since then has been constructed between the 
crossing at Third street, in the city of Dayton, Ohio, being the 
western terminus of said division, and thence with ‘the line of 
said road through the counties of Montgomery, Greene, Fayette, 
Ross, Vinton, and Jackson, and thence on its branch line through 
the counties of Jackson, Gallia, and Lawrence to a connection with 
the Ironton and Huntington railroad at or near the city of Ironton, 
in Lawrence county, Ohio, being about one hundred and eighty 
miles in length, together with all and singular the right of way and 
road-bed, then made or which since then has been made, and all its 
tracks, then laid or which since then have been laid, between the 
terminal points aforesaid, together with all the stations, depot 
grounds, rails, fences, bridges, sidings, engine-houses, engines, cars, 
machine shops, buildings, erections in any way then or since then 
appertaining unto said described line of railroad between said 
polnts, together with all machinery, supplies, too's, and fixtures 
then or since then held, owned, or acquired by said Toledo, Delphos 
and Burlington Railroad Co. for use in connection with its line of rail- 
road aforesaid between said poiuts, and all its depot grounds, yards, 
sidings, turnouts, sheds, machine shops, leasehold rights then or since 
then owned by said last-mentioned railroad Co. in connection with 
its said line of railroad between said points, together with all and 
singular the powers and franchises thereto belonging, and the 
tolls, income, and revenue to be levied or derived therefrom, as fully 
described in said bill of complaint, reference to which, for greater 
certainty, is now had and made. 

And said receiver is hereby clothed with all the authority and 
rights usually given to receivers by courts of equity to take. 
charge of, care for, and operate said railroad, premises, and prop- 
erty; to make reports of his acts and doings to this court at least 
every two months or oftener if required by the cuurt; to collect and 
receive the tolls, incomes, issues, rents, and profits of said premises 
and property, atid out of the same to make such repairs as may be 
necessary to preserve and keep the same in a safe and proper con- 
dition; and said receiver is hereby authorized to operate said rail- 
road in connection with any other or others of the constituent roads 
of the said Toledo, Cincinnati and St. Louis Railroad Co. of which 
he may be appointed receiver; but he is hereby directed to keep 
the accounts of the earnings, income, issues, rents, profits, and ex- 
penditures of the said Toledo, Delphos and Burlington Railroad Co. 
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separates from the earnings, issues, rents, profits, income, and ex- 
penditures of any of the other of the constituent roads of the said 
Toledo, Cincinnati and St. Louis Railroad Co. 

And the said defendants, the said Toledo, Delphos and Burling- 
ton Railroad Co. and the said Toledo, Cincinnati and St. Louis 
Railroad Co., are hereby ordered and directed to deliver to the said 
William J. Craig, receiver, possession and control of all the property, 
rights, franchises, assets, and privileges of every kind above de- 
scribed; and it is further ordered that said receiver make and file 
in this court a true inventory of all the cars, engines, rolling stock, 
material, or supplies above described, as well as of all other per- 
sonal property coming to his possession by virtue of this order; 
and said receiver is further ordered to keep the accounts of all 
through freight and passenger business over said constituent roads, 
so that the receipts therefrom may be duly apportioned between the 
same as the court may hereafter direct. 

(Record, p. 27. 

And afterwards, to wit, on the 27th day of October, A. D. 1883, an 
entry was inade upon the journal of said court, clothed in the words 
and figures following, to wit: 

Journal V, p. 180. 


This day came the said petitioners, The American Loan and Trust 
Co. and The Grant Locomotive Works, by Bluford Wilson, their so- 
licitor, and on motion to the court it is ordered that the said peti- 
tioners have leave to intervene in this cause and file their petition 
herein. 

(Record, p. 28 to p. 33, inel.) 


And afterwards, to wit, on the 27th day of October, A. D. 1883, 
the following intervening petition was filed in the clerk’s office of 
said court, clothed in the words and figures following, to wit: 


Intervening Petition. 


Unirep States OF AMERICA, om 
Southern District of Ohio, — {~* 


In the United States Circuit Court for the Southern District of 


Ohio. 
Tue Centra Trust Co. or New York, a Corporation, 
. ~ In Equity 
GreorGE D. Braman and Tue Toiepo, CinctnNaTI AND } ita de 
Sr. Louts Rartroap Company et al. } 


The intervening petition of the American Loan and Trust Com- 
pany and the Grant Locomotive Works. 
To the honorable the judges of said court: 
tespectfully show unto your honors the American Loan and 
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Trust Company, a corporation established under the laws of the 
State of Massachusetts, and the Grant Locomotive Works, a corpora- 
tion established under the laws of the ‘State of New Jersey, that on 
the Ist day of August, 1882, your petitioner, The Grant Locomotive 
Works, entered into a certain agreement with the said Toledo, Cin- 
cinnati and St. Louis Railroad Company, a corporation of the States 
of Ohio, Indiana, and Illinois, for the lease of ten certain locomo- 
tives and tenders made by the said Grant Locomotive Works, and 
numbered 57 to 66, both inclusive. A copy of the said agreement 
is hereto annexed and made part hereof. 

Your petitioners further show that under said agreement the said 
Grant Locomotive Works duly delivered to said railroad company 
the ten locomotives described in said agreement on the terms and 
conditions therein stated and not otherwise, and especially upon the 
condition of the payment by the said railroad Co., as lessee, at the 
office of the said American Loan and Trust Co., in the city of Boston, 
of the foilowing sums as rent for said locomotives: 


On the 1st day of August, 1883..--.--- omennarnpaninte meee enn $20,000 
On the let day of Aug,, 1904....200 2200 cncncncncnsnocce 27,000 
On the ist day of Aug,, 1000... 2220 cnn cnncanssnnence 27,000 
On the Ist day of Aug., 1886................ .......... 31,000 


And also semi-annually, on the 1st days of February and August 
on each year, a sum equal to the half-yearly interest on the total 
amount of said rental remaining unpaid at the :rate of six per cent. 
per annum. 

And also to pay all taxes that may at any time be levied on said 
locomotives and all premiums for insurance that may be paid by 
said Grant Locomotive Works as lessor under the provisions of said 
agreement. 

Your petitioners further show that they have respectively kept 
and performed all the covenants and obligations in said agreement 
named on their part to be kept and performed, but said railroad 
company made default in payment of the said twenty thousand dollars 
($20,000), which became due and payable to your petitioners August 
Ist, 1883, and also defaulted in the semi-annual interest three thou- 
sand one hundred and fifty dollars ($5,150), which also became due 
and payable on the said Ist day of August last; and the said rail- 
road company still neglects and refuses to make the said payments, 
although requested so to do. 

Your petitioners further show that heretofore, on the Ist day of 
August, 1883, said railroad company being inselvent and unable to 
meet its current obligations, your honors duly appointed E. E. 
Dwight, Esq., to be receiver thereof, and said Dwight duly accepted 
said trust; and afterwards, under the orders of this court, W. J. 
Craig, Esq., succeeded to said trust as receiver herein. 

All of which appears by the original proceedings in said cause in 
this honorable court; and said receivers entered into possession of 
said railroad and has seized and now retains possession of said ten 
locomotives and tenders and refuses to surrender the same to your 
petitioners. 
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And your petitioners further show that under said agreement, by 
reason of said default, your petitioners are entitled to the immediate 
possession of said ten locomotives and tenders, and, further, that the 
principal of the said one hundred and five thousand dollars 
($105,000) six per cent. equipment trust bonds, series “C,” men- 
tioned in said agreement is now due and payable, and your peti- 
tioners, the Grant Locomotive Works, és the owner and holder of 
fifty-three thousand dollars ($53,000) of said bonds, and your peti- 
tioner, the American Loan and Trust Company, as trustee under 
said agreement, appears for all ef said bonds. 

And your petitioners further show that there is now due from the 
said receiver for rent of said locomotives from the said first day of 
August to the 20th day of October, 1883, six thousand dollars and 
interest, three hundred and fifty dollars, and that the total sum now 
due from the said receiver for rentals and interest under said con- 
tract included the twenty-three thousand one hundred and _ fifty 
dollars due on the Ist day of Aug. and interest thereon, three hun- 
dred and four and ,f,°; dollars, is thirty thousand eight hundred and 
four and ,°,6; dollars. 

Your petitioners further show, upon information and belief, that 
the said locomotives and tenders have been depreciated in value by 
use upon said railroad $20,000.00 dollars, and that it will require 
fully that sum to put them in good marketable condition. 

Wherefore your petitioners pray that the said receiver may be 
ordered to pay your petitioners the sum of $50,804.66 dollars in full 
of said rent, interest, and repairs, and that he may be ordered to 
forthwith surrender the said ten locomotives and tenders to your 
petitioners or their duly authorized agent, and, further, to pay. your 
petitioners whatever amount may be found to be due after the sale 
of said locomotives and tenders and the application of the proceeds 
to the payment of the one hundred and five thousand dollars, with 
interest, in accordance with the terms of said agreement. 

And this amount, when the same shall be duly determined to the 
satisfaction of your honors, and the said sum of $50,804.66 dollars 
now due for rent, interest, and repairs, your petitioners pray may 
be ordered and adjudged to bea charge upon all the property of 
said defendant railway company and its constituent companies or 
upon the proceeds of its sequestration as ahead of the first-mortgage 
bonds secured by said property. — . 

And for such other and further relief as.the nature of the prem- 
ises may demand and to your honors may seem meet. 

And your petitioners will ever pray. 

WILSON anp JONES, 
Solicitors for Grant Locomotive Works 
and the American Loan and Trust Co. 


Unitep States oF AMERICA, 
. . ° ° , te 83 - 
Southern District of Ohio, Western Division, {°° 
Bluford Wilson, being duly sworn, says that he is one of the 
solicitors for the petitioners in the above cause, and is familiar with 
the matters and things stated in said petition, and that the same 


SA ce CC — 


ily _— —— 


——— 
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are true except where stated on information and belief, and those 
he believes to be true. 
BLUFORD WILSON. 


Sworn to before me and subscribed in my presence this 27th day 


of October, A. D. 1883. 
ROB’T C. GEORGI, 
Dep. Clk U.S.C. 0,8. D. O. [spar.] 


(Record, p. 570 to p. 584, incl.) 


ScHEDULE A. 


This agreement, made and entered into this first day of August, 
A. D. 1882, by and between the Grant Locomotive Works, a cor- 
poration established under the laws of the State of New Jersey and 
located at Paterson, in said State, locomotive manufacturers, party 
of the first part (hereinafter called the lessor), and the Teledo, Cin- 
cipnati and St. Louis Railroad Company, a corporation of the States 
of Ohio, Indiana, and Illinois, party of the second part (hereinafter 
called the lessee), witnesseth : 

That the said lessor this day agrees to lease and does hereby 
lease, upon the terms hereinafter set forth, to the said lessee the fol- 
lowing railroad equipment and rolling stock, viz., ten locomotives, 
made by the said Grant Locomotive Works..and nambered 57 
to 66, both inclusive, with the privilege of using the same, at 
the said lessee’s own risk, for the term of four vears from the first 
day of August, 1882, at the expiration of which term the said lessee 
shall and will deliver up and return the same to the said lessor, in 
the city of Toledo, State of Ohio, in their present good order and 
condition, reasonable wear and tear alone excepted, and without ex- 
cuse for non-delivery because of unavoidable accident unless pur- 
chased by the said lessee from the said lessor within the time and 
in the manner hereinafter specified. 

The said lessee agrees to pay to the said lessor, on the days here- 
inafter set out, at the office of the American Loan and Trust Com- 
pany, in the city of Boston, the following sums as rent for said rail- 
road equipment and rolling stock : 

On the Ist day of August, A. D. 1883, the sum of twenty thousand 
dollars ($20,000). 

On the Ist day of August, A. D. 1884, the sum of twenty-seven 
thousand dollars ($27,000). 

On the Ist day of August, A. D. 1885, the sum of twenty-seven 
thousand dollars ($27,000). 

On the Ist day of August, A. D. 1886, the sum of thirty-one tlhou- 
sand dollars ($31,000). 

And also semi-annually, on the first days of February and August 
in each year, a sum equal to the half-yearly interests on the total 
amount of said renta! remaining unpaid, at the rate of six per cent. 
per annum; and also to pay all taxes that may at any time be levied 
or assessed upon said railroad equipment and rolling stock, and all 
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premiums for insurance that may be paid by the said lessor under 
the provisions of this agreement. 

The said lessee further ; romises and agrees to execute and deliver 
to said lessor, simultaneously with the delivery of the equipment 
and rolling stock herein described, one hundred and five coupon 
equipment bonds, dated August Ist, 1882, each for the sum of one 
thousand dollars, representing the rental to be paid by the said lessee 
as aforesaid and having coupons attached representing interest upon 
said rental from the date of this lease to the date of payment of said 
bonds. 


3. The said bonds and coupons shall be substantially in the form 
following respectively, to wit: : 


Unitrep SratTes OF AMERICA, 
States of Ohio, Indiana, and Illinois. 


The Toledo, Cincinnati and St. Louis Railroad Company Six Per Cent. 
Equipment Trust Bonds. 


No. —. Series C. $1,000. 


For value received the Toledo, Cincinnati and St. Louis Railroad 
Company pro:aise to pay to the bearer, at the office of the American 
loan and Trust Company, in the city of Boston, one thousand dol- 
lars on the first day of August, A. D. 1S8-, and, on presentation and 
surrender of the annexed coupons as they shall severally become 
due, to pay interest thereon at the rate of six per cent. per annum 
from August Ist, 1882, until payment or redemption of this bond. 

This bond is one of a series of one hundred and five bonds of like 
amount and import, known as the Toledo, Cincinnati and St. Louis 
Railroad Company’s equipment trust bonds, series C, which, with 
the coupons thereto attached, represent the rental for a term of four 
vears of ten locomotives, under an agreement of lease thereof, bear- 
ing date the first day of August, A. D. 1882, made between the 
Grant Locomotive Works of Paterson, New Jersey, as lessor and 
the said railroad company as lessee. 

It is provided in said agreement that the said railroad company 
shall semi-annually, on the first day of February and August of 
ach year during the said term, beginning with February 1, 1883, 
pay to the said lessor at the said office of the American Loan and 
Trust Company a sum equal to the half-yearly interest upon said 
bonds remaining unpaid, which sums shall be applied to the pay- 
ment of such of the said coupons as shall mature on such days re- 
spectively, and shall also pay to the said lessor at the said office of 
the said trust company on the first day of August, 1883, the sum of 
twenty thousand dollars; on the first day of August, 1884, the sum 
of twenty-seven thousand dollars; on the first day of August, 1885, 
the sum of twenty-seven thousand dollars; on the first day of Au- 
gust, 1886, the sum of thirty-one thousand dollars, which four sums 
when received shall be applied to the redemption of said bonds at 
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par severally falling due each year on said first day of August upon 
the surrender of such bonds and coupons. 

It is further provided in said agreement that in case of a default 
in the payment of the sums of money as above specified or any part 
thereof on the day when the same falls due, or in default of the pay- 
ment of any of said bonds at their maturity, or in case the said rail- 
road company shall violate said agreement in any respect whatever 
the said lessor herein shall have the right and shall, upon the 
written request of the holders of 4 majority of the bonds of this 
series remaining unpaid, upon being indemnified for any expense 
it may incur in taking possession of and selling said locomotives, 
enter upon the premises of said railroad company and take posses- 
sion of any and all said locomotives which shall have been deliv- 
ered to said railroad company and have the right to sell the same 
at public or private sale and apply the proceeds to the payment of 
said bonds, and if there should be any deficit the said railroad com- 
pany shall pay the same on demand. 

It is further provided in said lease that said railroad company 
shall keep said locomotives in good repair at their own expense and 
shall, further, keep the same fully insured at their own expense, any 
loss being payable to said lessor for the holders of said bonds. 

In witness whereof the seal of the said The Toledo, Cincinnati 
and St. Louis Railroad Company has been hereunto affixed and at- 
tested by the signatures of the president and secretary of said com- 
pany, at Toledo, Olio, the first day of August, A. D. 1882. 

THE TOLEDO, CINCINNATI AND 
ST. LOUIS RAILROAD CO., 
——, President, 
By , Secretary. 


Attest : 


$30.00. Coupons. No —. 


The Toledo, Cincinnati and St. Louis Railroad Company, upon 
presentation and surrender of this coupon, will pay thirty p Be se 
to the bearer, at the office of the American Loan and Trust Com- 
pany, in the city of Boston, on the first day of , A. D. 188-, being 
six months’ interest on its equipment trust bond No. — of series C. 
, Secretary. 


It is hereby further agreed that each of the said bonds after exe- 
cution and before delivery thereof to the said lessor shall be coun- 
tersigned or indorsed by the American Loan and Trust Company 
substantially as follows, viz: 


The American Loan and Trust Company hereby certifies that this 
bond is one of the series of one hundred and five bonds issued under 
the provisions of the agreement mentioned within. 

AMERICAN LOAN AND TRUST COMPANY, 
By , Actuary. 


o— 1257 
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It is further agreed that the sums to be paid by the said lessee as 
aforesaid semi-annually, on the first days of February and August 
in each year of the said term,shall be applied by the lessor to the 
payment of such of the said coupons as shall mature and fall due 
on such days respectively, and upon making such payment the cou- 
pons so paid shall be cancelled and surrendered to the said lessee ; 
and the said sums of twenty thousand dollars, twenty-seven thou- 
sand dollars, twenty-seven thousand doilars, and thirty-one thou- 
sand dollars, to be paid by the said lessee as aforesaid on the first 
days of August of each year during said term, shall be apphed by 
the lessor to the redemption of said bonds at par severally falling 
due each year on said first day of August upon the surrender of 
such bonds and coupons. 

It is hereby further agreed that the said lessor and all persons, 
partnerships, and corporations who may become holders of the said 
bonds and coupons shall constitute, for the purposes of this agree- 
ment, and be known as the Massachusetts car trust, and that for 
the purposes of designating the equipment and rolling stock hereby 
leased as the property of the said lessor and as heid by the said 
lessee under this agreement the said lessee shall cause to be painted 
in a conspicuous place and so that it can be plainly read upon each 
engine hereby leased the following, “ Massachusetts car trust, series 
C,” and that in the event that any such mark or designation is 
destroyed the lessee shall immediately restore the same, and that 
the said lessee shall do all such other things, whether in tne execu- 
tion of written instruments or otherwise, as the counsel of the lessor 
shall deem necessary for the protection of the said lessor or any 
inember of the said Massachusetts car trust as owners of the said 
rolling stock. 

It is further agreed that the lessee will not use nor allow the said 
railroad equipment and rolling stock to be used otherwise than as 
is herein perniitted, nor remove nor allow the same to be removed 
from the railroads whereon the same may so lawfully be used, nor 
sell, assign, transfer, or dispose of the same or of this contract with- 
out the written consent of the said lessor first had and obtained, and 
that the said lessee shall and will at least once in each year during 
the continuance of the lease render to the said lessor a full and ac- 
curate statement and account of said railroad equipment and rolling 
stock. : 

It is further agreed that the said lessee shall keep the railroad 
equipment and rolling stock in proper and complete repair afd 
working condition during the opération of this contract, reasonable 
wear and tear alone excepted, and such repairs and work done in 
order to keep the said equipment and rolling stock in such good 
order and condition shall be made and maintained to the satisfac- 
tion of the lessor. 

It is further agreed that in case any portion of such rolling stock 
shall, during the continuance of this lease, from any cause, una- 
voidable accidents not excepted, be destroyed or injured beyond re- 
pair the said lessee shall and will, at its own cost and as often as 

may be necessary, replace the railroad equipment and rolling stock 
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that may be so destroyed or injured by other railroad equipment and 
rolling stock of equal valve and of like material, character, 
and construction, and if all or either of them or any portion 
of each kind be in any way lost or destroyed or injured as 
aforesaid prior to actual redelivery to the lessor and the same 
are not replaced as above provided, then the full amount of 
the rental herein agreed to be paid and and the bonds representing 
the same shall, notwithstanding anything herein contained, become 
immediately due and payable and shall be paid by the said lessee 
to the said lessor; and in case said railroad equipment and rolling 
stock shall be returned to or be reclaimed by the said lessor under 
the provisions of this contract in a damaged condition the amount 
of any damage so done shall be paid by the said lessee to the said 
lessor, which said damage shall be conclusively determined without 
right of appeal by the written finding of all or of a majority of 
three arbitrators, to be appointed one by each of the parties of the 
first part and the second part and a third by the two first chosen. 
If within five days after notice to the party of the second part 
to name an arbitrator one be not named by them the party 
of the first part may forthwith name the three, who shall act 
with like effect as if they had been mutually chosen. 

It is further agreed that the said lessee shall, at the request of the 
said lessor, have the said railroad equipment and rolling stock in- 
sured for the benefit of the said lessor and the said Massachusetts 
car trust as aforesaid to such an amount as may be required by 
the said lessor, and shall pay for and keep the said railroad equip- 
ment and rolling stock so insured for and during the continuance 
of this lease and contract and deposit the policies of insurance with 
the said lessor so indorsed that the loss, if any, shall be payable to 
the said lessor; but the said lessor may, at their option, cause insur- 
ance to be effected in such companies and in such manner as they 
mav from time to time think best, and the said lessee shall and 
will, on demand, pay the premiums for such insurance and other 
expenses as may be incident thereto. 

It is further agreed that said rolling stock shall be delivered for 
examination and acceptance to the general manager of the said 
lessee, and the receipt of the said general manager or of the secre- 
tary of the said lessee sliall be final and conclusive evidence of the 
acceptance of each item of the rolling stock aforesaid to the satisfac- 
tion of the said lessee. 

The said lessor shall have the right at all reasonable times and 
as often as they shall deem it advisable, by their agents or servants, 
to examine and inspect the said railroad equipment and rolling 
stock for the purpose of ascertaining whether the said lessee is com- 
plying with the terms of this contract, and the said lessee shall pay 
to the said lessor the reasonable expense of sucli examinations and 
inspections. 

It is further agreed that the said lessee, in case the said lessor 
seize the said rolling stock and equipment or any part of it for any 
violation of the provisions of this agreement, shall, on demand of 
said lessor, place all of said rolling stock and equipment so seized 
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upon any side track or side tracks of said lessee and hold the same, 
without use or charge, subject to the order of said lessor and as their 
agent, and, if deemed advisable by said lessor, shall and will trans- 
port such equipment and rolling stock to any other point on the 
line of its railroad designated by the said lessor at the expense of 
the said lessee. 

In case the said lessee shall fail to pay any of the sums of money 
herein agreed to be paid by it or any portion of any of said sums of 
money as and when the same are due and payabie according tothe 
true intent and meaning of this agreement, or in case it shall fail in 
any of the undertakings by it hereby entered into, or shall fail to 
perform any of the stipulations, promises, or agreements herein 
contained as on its part to be kept and performed, then and in that 
case the said lessor may, at their option, and shall, upon the written 
request of the holders of a majority of the bonds of this series re- 
maining unpaid, upon being indemnified for any expense they may 
incur upon taking possession of and selling said cars, without notice, 
take possession of the said rolling stock and equipment and remove 
the same,and may and, unless they shall cancel and surrender or cause 
to be cancelled and. surrendered to the said lessee the bonds and 


‘coupons issued as aforesaid and representing rent not then due 


or accrued according to the term- hereof, shall sell the sane, with or 
without notice, at their option, at public or private sale, at their op- 
tion, and apply the proceeds thereof, after deducting the expenses of 
such sale, to the payment of the then outstanding bonds and cou- 
pons; and if the amount realized from such sale shall be insuificient 
to pay the amount due upon such bondsand coupons, then the said 
lessee shall pay the deficiency upon demand, and in case of such 
proceedings the principal of all the bonds issued as aforesaid shall 
forthwith become due and payable. : 

After the said lessee shall have faithfully performed all the stipu- 
lations of this contract in the manner and form as herein provided 
without default and shall have made all the payments herein agreed 
to be made by it according to the true intent and meaning hereof, 
then the said lessee may, at its option, at any time within one month 
after the time of maturity as above of the last instalment of rent, 
purchase said railroad equipment and rolling stock at the price of 
one dollar, and upon the payment of said sum to them the said 
lessor shall thereupon by bill of sale ‘convey said railroad equip- 
ment and rolling stock to said lessee. 

Nothing herein contained and no action hereunder shall divest 
the title of said lessor to said railroad equipment and rolling 
stock until the rents above enumerated and the other sums of 
money herein agreed to be paid by the said lessee shall have been 
fully paid by said lessee, and until a bill of sale therefor shail have 
been delivered. Until after such payment and delivery the said 
railroad equipment and rolling stock shall remain the property of 
the said lessor, and no right whatever thereto shall pass to the said 
lessee, excepting that of using the same in strict compliance with 
the terms of this contract. ' 

The said lessor may seli and assign the said rolling stock and 
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railroad equipment and this contract and lease, and any such sale 
and assignment shall vest in the assignee, and the assignee shall 
have and possess all the property, rights, powers, and remedies which 
are now held, owned, or possessed by or ates to the said lessor in 
respect of the said railroad equipment and rolling stock with the 
same effect as if this contract had originally been between such as- 
signee and the said lessee. 

In case of the non-payment of the principal of or interest on any 
or all of the aforesaid bonds there shall be no liability on the part 
of the said lessor or said American Loan and Trust Company to pay 
the principal of said bonds or the interest thereon, except to apply 
thereto the rentals to be paid by the said lessee as aforesaid; and 
there shall be no right of action by reason of such non-payment 
against said lessor or against said American Loan and Trust Com- 
pany, and neither of them shall be made liable for any default of or 
non-payment by said lessee. > 

In witness whereof the said party hereto of the first part has caused 
these presents to be executed in its name and behalf and its corpo- 
rate seal to be hereto affixed by , its ——, hereinto duly 
authorized, and the said party hereto of the second part has caused 
its corporate seal to be hereto affixed, attested by its secretary, and 
these presents to be signed by its president the day and year first 
above written. 

Executed in duplicate. 


STATE OF —, bss: 
County of —, 


I, ——, do hereby certify that , personally known 
to me to be the same person whose name is subscribed to the fore- 
going instrument, having executed the same by authority and in 
behalf of the Toledo, Cincinnati and St. Louis Railroad Company, 
appeared before me this day in person and.acknowledged that he 
caused the corporate seal of the said company to be affixed to and 
signed and delivered the said instrument as the free and voluntary 
act of the said company for the uses and purposes therein set forth. 

Given under my hand and official seal this — day of , 188-. 


Tue Unitep States oF AMERICA, pa 
Southern District of Ohio, Western Division, | ~° 


I, Benjamin R. Cowen, clerk of the circuit court of the United 
States within and for the division and district aforesaid, do hereby | 
certify that the foregoing exhibit is a true and correct copy of the 
same on file in this ae | re 
bie n testimony whe. cof I have hereunto set my 
“_ of hee my hand and affixed the seal of said court, at 

en Dera rs city of Cincinnati, O., this 23d day of Janu- 


Dist. of Ohio. ary, A_ D. 1890. 
B. R. COWEN, Clerk, 
By R. C. GEORGI, Deputy. 
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{Endorsed:] No. 3578. United States circuit court, southern dis- 
trict of Ohio, western division. Exhibit. Equipment lease. The 
Grant Loco. Works to The Toledo, Cincinnati and St. Louis R. R. Co. 


(Record, p. 37.) 


And afterwards, to wit, on the Ist day of November, A. D. 1883, 
an.entry was made upon the journal of said court, clothed in the 
words and figures following, to wit: 


Journal V, p. 184. 


This day came W. J. Craig, heretofore appointed receiver’ of the 
Toledo, Delphos and Burlington railroad, and filed his bond herein 
in the sum of ten thousand dollars, which is approved by the court. 

And thereupon the said William J. Craig took the oath prescribed 
by law and was duly qualified. 


(Record, p. 585 to p. 588, incl.) 
ScHEDULE B. 


Cireuit Court of the United States, Southern District of Ohio, West- 
ern Division. 


Tre CentraLt Trust Company oF New York, a Cor- ) 
poration, Complainant, ly Eauit 
against Se alae” 
GRANVILLE D. Braman, THe Torepo, CINncinnati | — 
AND St. Louis Rattroap Company et al, Respondents. J 


Answer of W. J. Craig, Receiver. 


Saving and reserving unto himself all exceptions and benefits 
arising to him on account of the insufficiencies of the petition of the 
complainants herein, the said W. J. Craig, receiver, etc., now comes 
and for answer to said petition admits the agreement of lease as set 
forth in said petition and admits default in payment according to 
the terms of the same as set forth in said petition, but denies that 
said locomotivesand tenders have been depreciated in value to theex- 
tent of twenty thousand dollars ($20,000.00), as 1n said petition stated, 
and denies upon information and _ belief that they have been depre- 
ciated in any sum whatever, and avers that, on the contrary, they 
are now in good marketable condition. He denies, therefore, that 
there is anything due the petitioners in excess of the sum of thirty 
thousand eight hundred and four & 5&5, ($30,804.66) dollars. 

And this respondent, further answering, says that all said loco- 
motives are in his possession as receiver and necessary to the suc- 
cessful operation by him of said road under and in accordance with 
the orders of this court herein, and he prays therefore that the court 
will, upon the hearing of this matter, make such order as will enable 
him to retain the possession and use of said locomotives and tenders 
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and at the same time fully protect the rights of the petitioners 


herein. 
W. J. CRAIG, 
By J. B. FORAKER, 
His Solicitor. 
Unitep Srates oF AMERICA, ; 
Southern District of Ohio, Western Division, 


W. J. Craig, being first duly sworn, says that his foregoing answer 
as receiver is true in so far as the statements therein made are based 
upon his personal knowledge, and in so far as the same are made 
upon information and belief he believes them to be true. 


W. J. CRAIG. 


Sworn to before me and subscribed in my presence by said W. J. 
Craig this 5th day of December, A. D. 1883. 
CHARLES E. PRIOR, 
[SEAL. ] Notary Pub., Hamilton Co., Ohio, 


SouTHERN District oF Onto, 88: 


A true and correet copy of the original on file in this office, 


[Seal of the Circuit Court, South’n Dist. of Ohio.) 


Attest : B. R. COWEN Clerk, 
By ROB’T C. GEORGI, Deputy. 


| Endorsed :] No. 3578. United States circuit court, southern dis- 
trict of Ohio, western division. The Central Trust Co. of New York 
vs. Granville D. Braman etal. Answer of W. J. Craig to intervening 
petition of American Loan and Trust Co. et al. Filed Dec. 6, 1883. 
Wm. C. Howard, clerk. J. B. Foraker, resp’d’ts’ attorney. 


(Record, p. 589 to p. 590, incl.) 
SCHEDULE C. 


J. B. Foraker, L.C. Black, N.Rockhold, J. R. Foraker. 
Law office of Foraker & Black, rooms 44 & 45 Pike’s Opera House. 
CINCINNATI, Dec. 17, 1883. 


Hon. Geo. R. Sage, Columbus, O. 

Dear Sir: Mr. Wilson is anxious to get his judgment. I don’t 
know of any reason why he should not have it. He has prepared 
entries, to which I see no objection, in accordance with the distri- 
bution of his property. 

I don’t know of any good I could do by going with him to see 
you. By my answers I made no issue except as to damages, and by 
his decrees he waives that claim. 


Very truly, J. B. FORAKER. 
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THE UnNirep STATES OF AMERICA, 
Southern District of Ohio, Western Division, 


I, B. R. Cowen, clerk of the circuit court of the United States 
within and for the division and district aforesaid, do hereby certify 
that the foregoing is a true copy of the letter of J. B. Foraker on file 
in this office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Cincinnati, O., this 22nd day of 
January, A. D. 1890. 

[Seal of the Cireuit Court, South’n Dist. of Ohio. ] 
B. R. COWEN, Clerk, 
By ROB’T C. GEORGI, Deputy. 


[Endorsed :] No. 3578. United States circuit court, southern dis- 
trict of Ohio, western divi ion. The Central Trust Co. vs. The T., C. 
& S. L. R. R. Co. Letter of J. B. Foraker. Filed Dec. 19, 1883. 
W. C. Howard, clerk. 


(Record, p. 591 to p. 594, inel.) 
SCHEDULE D. 


THe Unitrep STATES OF AMERICA, ‘ 
Southern District of Ohio, Western Division, 


At a stated term of the circuit court of the United States of 
America within and for the western division of the southern dis- 
trict of Ohio, in the sixth judicial circuit of the United States of 
America, begun and had in the court-rooms, at the city of Cincin- 
nati, O., in said district, on the first day of October, being also 
the second day of that month, in the year of our Lord one thou- 
sand eight hundred and eighty-three, and of the Independence of 
the United States of America the one hundred and eighth—present, 
the Hon. Geo. R. Sage, district judge—on Saturday, the 22nd day of 
December, A. D. 18583, among the proceedings had were the follow- 
ing, to wil: 


Tue Centra Trust Company or New York, Com- ) 
plainant, | | In Chancery. 
vs. No. 3578. 
THe CINCINNATI NORTHERN Rattway Co. et al. 


In the matter of the intervening petition of the Grant Locomotive 
Works and the American Loan and Trust Company. 


The said cause came on to be heard upon the petition and the 
answer of the receiver thereto and upon the evidence submitted on 
behalf of said petitioners. 

And it appearing to the satisfaction of the court that the receiver 
has in his possession Grant locomotive numbered 63, and is using 
the same in the operation of the said Cincinnati Northern Railway 
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Company between Cincinnati and Dayton, Ohio, and that the said 


‘locomotive is one of the ten covered by the agreement of lease set 


out in said petition, and was acquired by the Toledo, Cincinnati and 
St. Louis Railroad Company, one of the defendants, under the terms 
of said agreement, and was so held at the date of the appointment 
of the receiver herein ; 

And it further appearing that that the present receiver or his pre- 
decessor took the said locom otive,with its tender, into his possession as 
such receiver on the first day of August last, and has had the same 
in continuous use and possession since that date without having 
made any payment on account of rental, as provided in said indent- 
ure of lease, or other compensation for the use thereof ; | 

And it further appearing that the said locomotive is, in the judg- 
ment of the receiver, necessary to the proper operation of said rail- 
way and should be acquired as part of its permanent equipment, and 
that the value of said locomotive and tender as fixed in said agree- 
ment of lease is reasonable, and that the petitioners are willing, upon 
the receipt of the contract price or upon being adequately secured 
therein, to transfer the title of the same to the receiver ; 

And the matter being fully heard by the court, and upon due de- 
liberation thereon, it is hereby ordered, adjudged, and decreed that 
the receiver pay to the said petitioners, as rental for said locomotive 
and tender and in full for all claims for rental, interest, and repairs 
down to the first day of December, 1883, the sum of $2,361.30, the 
sume. being the amount due to said date under the terms of said 
lease. 

And the further sum of $8,670.00, balance in full as purchase- 
money for said locomotive and tender. 

And it is further ordered that the receiver pay said several amounts 
as part of the operating expenses of the said railway out of any money 
not appropriated for the payment of current labor, supplies, and 
taxes. 

And it is further ordered and decreed that the said several 
amounts, with interest thereon at the rate of six per cent. from the 
first day of December, 1883, shall be a charge upon the earnings, 
income, and all the property of the said Cincinnati Northern Rail- 
way Company as ahead of the first-mortgage or other bonded debt 
of said company, and any balance of said several amounts remain- 
ing unpaid at the date of the foreclosure and sale of the said rail- 
way shall be a first lien thereon, and the said sale shall be made 
subject thereto. 


THe Unirep STATEes OF AMERICA, 
Southern District of Ohio, Western Division, 


I, Benjamin R. Cowen, clerk of the circuit court of the United 
States within and for the division and district aforesaid, do hereby 
certify that the foregoing entry is truly taken and correctly copied 
from the journal of said court. 

In testimony whereof I have hereunto set my hand and affixed 
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the seal of said court, at the city of Cincinnati, O., this 22nd day of 
January, A. D. 1890. 
[Seal of the Circuit Court, South’n Dist. of Ohio. ] 


B. R. COWEN, Clerk, 
By R. C. GEORGI, Deputy. 


[Endorsed :] No. 3578. United States circuit court, southern dis- 
trict of Ohio, western division. The Central Trust Co. vs. The To- 
ledo, Cincinnati and St. Louis R. R. Co. Decree. Filed Dec. 22, 
1883. W.C. Howard, clerk. 


(Record, p. 40 to 41, inel.) 


And afterwards, to wit, on the 22nd day of Dec., 1885, an entry 
was made upon the journal of said court clothed in the words and 
figures following, to wit: 


Journal V, p. 217. 


This said cause came on to be heard.upon the petition and the 
answer of the receiver thereto and upon the evidence submitted on 
behalf of said petitioners. 

And it appearing to the satisfaction of the court that the receiver 
has in his possession Grant locomotive- No-. 57 to 62, inclusive, and 
64 to 66, inclusive, with tenders, and is using the same in the opera- 
tion of the said Southeastern Division of the def’t Co.’s R. R. between 
Dayton, Ohio, and , Ohio, and that the said locomotives are 
nine of the ten covered by the agreement of lease set out in said 
petition, and were acquired by the Toledo, Cincinnati and St. Louis 
Railroad Co. under the terms of said agreement, and was so held at 
the date of the appointment of the receiver herein ; 

And it further appearing that the present receiver or his prede- 
cessor took the said locomotives, with ds tender-, into his possession 
as such receiver on the first day of August last, and has had the 
same in continuous use and possession since that date without having 
made any payment on account of rental, as provided in said in- 
denture of lease, or other compensation for the use thereof; and it 
further appearing that the said locomotives are, in the judgment of 
the receiver, necessary to the proper operation of said railway and 
should be acquired as part of its permanent equipment, and that 
the value of said locomotive- and tender- as fixed in said agreement 
of lease is reasonable, and that the petitioners are willing upon the 
receipt of the contract price or upon being adequately secured therein 
to transfer the title of the same to the receiver: 

And the matter being fully heard by the court, and upon due de- 
liberation thereon, it is hereby ordered, adjudged, and decreed that 
the receiver pay tothe said petitioners, as rental for said locomotive- 
and tender- and in full for all claims for rental, interest, and repairs 
down to the first day of December, 1853, the sum of $21,252.70, the 

same being the amount due to said date under the terms of said 
lease. 
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And the further sum of $78,030.00, balance in full as purchase- 
money for said locomotives and tenders. 

And it is further ordered that the receiver pay said several 
amounts as part of the operating expenses of the said Southeastern 
Division out of any money not appropriated for the payment of cur- 
rent labor, supplies, and taxes. 

And itisfurther ordered and decreed that the said several amounts, 
With interest thereon at the rate ef six per cent. from the first day of 
December, 1883, shall be a charge upon the earnings, income, and 
all the property of the said Toledo, Cincinnati and St. L. R. R. Co., 
and especially of said S. E. Division, prior to the first-mortgage or 
other bonded debt of said railroad and said division thereof, and 
any balance of said several amounts remaining unpaid at the date 
of the foreclosure and sale of the said railroad or said division shall 
be a first lien thereon and the said sale shall be made subject thereto. 


And afterwards, to wit, on the 7th day of March, A. D. 1884, an 
entry was made upon the journal of said court clothed in the words 
ond figures following, to wit: 


Journal V. page 278. 


In the matter of the intervening petition of the Grant Locomotive 
Works and the American Loan and Trust Co. 


Upon motion of The Central Trust Company, complainant, and for 
good cause shown it is ordered that the decree heretofore made in 
this cause on the 22nd day of December, 1883, whereby it was or- 
dered, adjudged, and decreed that the receiver heretofore appointed 
in this cause pay to said petitioners aforesaid out of any moneys in 
his hands not specifically appropriated the sum of twenty-one thou- 
sand two hundred and fifty-two dollars ,49; ($21,252.70) in full for 
the rent up to December Ist, 1883, of the Grant locomotives No-. 57 
to 62, inclusive, and from 64 to 66, inclusive, up to Dec. 1, 1883, and 
the further sum of seventy-eight thousand and thirty dollars 
($78,030.00) as the balance of the purchase-money due upon said 
locomotives, and that the same, with interest at the rate of six per 
cent. per annum, be a first and best lien upon the property of the 
said Toledo, Cincinnati and St. Louis R. R. Co., and especially of the 
Dayton and Southeastern Division-, and that any sale thereof take 
place subject to the same, be, and the same hereby is, suspended 
until the further order of this court; to all of which the petitioner- 
aforesaid objects. 


(Record, p. 45 to p. 46, incl.) 


And afterwards, to wit, on the 7th day of March, A. D. 1884, an 
entry was made upon the journal of said court clothed in the words 


and figures following, to wit: 


28 cc. T. CO. OF N. Y. VS. GRANT LOCOMOTIVE WORKS ET AL. AND 


Journal V, page 278. 


In the matter of the intervening petition of Grant Locomotive Works 
and the American Loan and Trust Co. 


Upon motion of The Central Trust Company, complainant, and for 
good cause shown it is ordered that the decree heretofore made in 
this cause on the 22nd day of December, 1883, whereby it was or- 
dered, adjudged, and decreed that the receiver heretofore appointed 
in this cause pay to said petitioners aforesaid out of any moneys In 
his hands not specifically appropriated the sum of twenty-three hun- 
dred and sixty-one °°, dollars ($2,361.50) in full for the rent up to 
December Ist, 1885, of the Grant locomotives No. 63 up to Dec. 1, 
1883, and the further sum of eight thousand six hundred and sev- 
enty dollars as the balance of the purchase-money due thereon, and 
that the same, with interest thereon at the rate of six per cent. per 
annum, be a first and best lien upon the property of the said Cin- 
cinnati Northern R’y Co. and of the said Cincinnati, Spring Grove 
and Avondale K’y Co., — that any sale thereof take place subject to 
the same, be, and the same hereby is, suspended until the further 
order of this court; to all of which the petitioner- aforesaid objects. 


(Record, p. 47 to p. 63, incl.) 


And afterwards, to wit, on the 3lst day of March, A. D. 1884, an 
entry was made upon the journal of said court clothed in the words 
and figures following, to wit: 


Journal V, p. 328. 


Decree for the sale of the Toledo, Delphos and Burlington railroad, 
commonly known as the Southeastern Division of the Toledo, 
Cincinnati and St. Louis railroad. : 


This cause came on further to be heard at this time and was 
argued by counsel; and thereupon, upon consideration thereof, it is 
ordered, adjudged, and decreed as follows, viz: 

The court finds upon the pleadings, exhibits, and evidence that 
heretofore and prior to the 16th day of May, 1881, the Dayton and 
Southeastern Railroad Co. was a corporation created ‘by and exist- 
ing under the laws of the State of Ohio, and that the Toledo, Del- 
phos and Burlington Railroad Company at that time was a corpora- 
tion created by and existing under the laws of the States of Ohio 
and Indiana, and that prior to said date the said two companies 
duly and lawfully became and were consolidated into one corpora- 
tion under the name of the Toledo, Delphos and Burlington Rail- 
road Co., and that said last-named consolidated corporation was 
created by and continued to exist under the laws of the States of 
Ohio and Indiana, and is the defendant in this ease. 

The court further finds that on said 16th day of May, 1881, the 
said last-mentioned corporation, The Toledo, Delphos and Burling- 
ton Railroad Co., defendant herein, was the owner of or about to 
construct and equip the lines of railroad and appurtenances herein- 


PY ed 


- ~ 


a ~ 


D., FT. W. & C. R. R. CO. VS. GRANT LOCOMOTIVE WORKS ET AL. 29 


after described from a point in the city of Dayton, Ohio, through 
the counties of Montgomery, Greene, Fayette, Ross, Vinton, and 
Jackson, in said State, and thence in a branch line through the 
counties — Jackson, Gallia, and Lawrence, in said State, to a con- 
nection with the Ironton and Huntington railroad at or near the 
city of Ironton, in Lawrence county, Ohio, and that on said 16th 
day of May, 1881, in pursuance of proper corporate authority, the 
said defendant, The Toledo, Delphos and Burlington Railroad Com- 
pany, did execute its two thousand two hundred and fifty bonds for 
the sum of one thousand dollars each, dated the day last aforesaid, 
payable in gold coin of the United States on the Ist day of April, 
1921, said bonds bearing interest at the rate of six per cent. per 
annum, payable semi-annually, on the Ist days of April and Octo- 
ber in each year, in gold coin, at the city of New York or at London, 
England, each of said bonds having interests warrants or coupons 
for thirty dollars each thereto attached for payment of interest as 
aforesaid, and that the said The Toledo, Delphos and Burlington 
Railroad Co., defendant herein, issued and sold or caused to be sold 
two thousand two hundred and fifty of said bonds, with said inter- 
est warrants or coupons attached, all of which bonds were, before 
the same were ened as aforesaid, duly certified or authenticated by 
the complainant herein as trustee, and that said bonds are now in 
the hands of divers and sundry persons as holders thereof; but 
this finding, as to the amount and validity of said bonds, is to be 
taken and held as conclusive only upon the said railway companies 
defendant, and, so far as said finding effect- the right of bondholders 
between themselves and all questions relating thereto, are reserved 
for further consideration. 

And the court further finds that in order to secure the payment 
of the principal and interest of aid bonds as the same should ma- 
ture the said defendant, The Toledo, Delphos and Burlington Rail- 
road Co., formed by consolidation as aforesaid, did, on or about said 
16th day of May, 1881, in pursuance of proper corporate authority, 
execute and deliver to the complainant herein, a corporation created 
by and existing under the laws of the State of New York. a cer- 
tain deed or indenture of trust and mortgage, which said deed or 
indenture of trust and mortgage was duly recorded in ‘the several 
counties in and through which said railroad was situated and ex- 
tended, to wit, in the counties of Montgomery on May 26, 1881; in 
the county of Greene on May 29th, 1881; in the counties of Fayette 
and Ross on May 28, 1881; in the counties of Vinton and Jackson 
on May 30, 1881; in the county of Gall.a on May 31, 1881; in the 
county of Lawrence on June Ist, 188], all in the State of Ohio, and 
thereby did grant, bargain, sell,and convey unto the complainant 
herein, its successors, all and singular its line of railroad as the same 
then was or should thereafter be constructed between the crossing 
at 3rd street, in Dayton, Ohio, being the western terminus of said 
division, and thence with the line of said road through the counties 
of Montgomery, Greene, Fayette, Ross, Vinton, and Jackson, and 
thence on its branch line through the counties of Jackson, Gallia, 
and Lawrence to a connection with the Ironton and Huntington 
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Railroad Co. at or near the city of Ironton, in the county of Law- 
rence, all in the State of Ohio, being about one hundred and eighty 
miles in length, together with all and singular the right of way, 


road-bed, made or to be made, its tracks, laid or to be laid, between | 


the terminal points aforesaid, together with all the stations, depot 
grounds, rails, fences, bridges, sii lings, engine-houses, engines, cars, 
machine shops, buildings, erections in any way then appertaining 
or which should thereafter appertain unto said above-described line 
of railroad between said points, together with all machinery, sup- 
plies, tools, and fixtures then or which should be at any time there- 
after held or owned or acquired by the said defendant, The Toledo, 
Delphos and Burlington Railroad Co., in use in connection with its 
line of railroad aforesaid between said point-,and all itsdepot grounds, 
yards, sidings, turnouts, shed-, machine shops, leasehold rights then 
or which should be thereafter owned by said last-mentioned railroad 
Co. in connection with its line of railroad aforesaid between said 
points, together with all and singular the powers, privileges, and 
franchises thereto belonging, and the tolls, incomne, and revenue to 
be levied or derived therefrom; to have and to hold said granted 
premises unto the complainant herein and its successors forever, in 
trust, nevertheless, for the uses and purposes In said indenture and 
hereinafter ex pressed. 

And the court further finds that in and by said mortgage or deed 
of trust it was, among other things, provided, and the said defendant 
herein, The Toledo, Delphos and Burlington Railroad Co., did 
therein covenant and agree, that if the interest due on any of said 
bonds should not be paid by the said last-mentioned railroad Co. 
when the same should become due, and if the same should remain 
in arrear for 6 months after the same was actually demanded, at the 
place where the same was payable, as specified in the coupons given 
to evidence such interest, or in case the principal of any of said 
bonds should not be paid at maturity, it should then be lawful in 
any of said events for the complainant herein or its successors in 
said trust, and that it should be the duty of said complainant, upon 
request in writing so to enter by the holders of not less than one- 
half of the then outstanding bonds of said date of May 16, 1881, to 
forthwith demand, enter, take, and maintain possession of all and sin- 
gular the railroad, premises, and franchises in said indenture conveyed 
us the attorney-in-fact or agent of said defendant, The Toledo, Delphos 
and Burlington Railroad Co.,and the same to have, use, manage, oper- 
ate, and enjoy and receive all the tolls, income, and revenue thereof 
after deducting expense of use, operation, repairs, alterations, and ad- 
ditions and a fair compensation for the services of the complainant 
herein for such taking possession and management while in posses- 
sion, and to apply the remaining income and revenue arising from 
the use of said property coming to the hands of said complainant to 
the payment of the interest in default and maturing from time to 
time, satisfying said coupons in the order of their several matu- 
rities, and thereafter to apply the residue upon the principal 
of said then outstanding bonds; and the court further finds that it 
was ulso provided in said mortgage or deed of trust that if a six 
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months’ default should occur in the payment of either the principal 
or interest of any of the bonds aforesaid after such actual demand 
as aforesaid, then it should be law- for the complainant herein, upon 
the written request of the holders of a majority in amount of the 
said bonds then outstanding, with or without entry, to cause all and 
singular the premises, railway and appurtenances, equipment and 
franchises conveyed as aforesaid to said complainant herein to be 
sold as an entirety by public auction to the highest and best bidder, 
at the city of Dayton, Ohio, after giving at least sixty days’ notice 
of the time, place, and terms of sale by advertisement in a news- 
paper of general circulation in the city of Dayton and like adver- 
tisement in a newspaper of general circulation in the city of New 
York, and that on such sale the said complainant herein or its suc- 
cessor in said trust should make, execute, and deliver unto the pur- 
chaser or purchasers thereof at said sale a good and sufficient deed 
in fee simple conveying the said railroad, property, and franchises 
so sold, and that such conveyance thereof should be a perpetual bar 
in law and equity against the said defendant herein, the said Toledo, 
Delphos ‘ad Burlington Railroad Co., its successors and as- 
signs, and against all persons claiming or to claim under it 
of all right title and interest or claim of, in, or to said 
premises or franchises or any part thereof, and that upon 
sale the complainant, after deducting from the proceeds thereof 
the. costs and expenses of said sale and a reasonable compensa- 
tion to said complainant and its attorneys and agents for services in 
connection therewith, should apply so much of the proceeds as might 
be necessary to the ratable payment of principal and then to the 
accrued interest of all the said bonds, whether said principal should 
be then due or not, and that if any proceeds of said sale should re- 
main in the hands of the complainant after fuil payment of the said 
principal and interest the complainant herein should render and 
pay over the same to the said defendant herein, The Toledo, Delphos 
and Burlington Railroad Co., or its successors and assigns. 

And the court further finds that the said railroad Co., The Toledo, 
Delphos and Burlington Railroad Co., defendant herein, has failed 
to pay the interest on said bonds issued on said 16th day of May, 
1881, and has made default therein to all the holders thereof, and 
that said company has failed to pay the interest warrants or coupons 
due on said bonds Oct. 1, 1882, April 1, 1883, and October 1, 1883, 
and that the payment of said coupons falling due respectively Octo- 
ber Ist, 1882, and April 1, 1883, was actually demanded more than 
six months prior to the commencement of this suit, at the place 
where the same was payable, as specified in the coupons given to 
evidence the same, and that the said interest warrants ur coupons 
falling due at the dates last aforesaid have not been paid, and that 
the same ever since then have been and now are in arrear and un- 
paid. 

And the court further finds that the holders of a majority of said 
first-mortgage bonds of May 16, 1881, outstanding at the time of 
said demand did, prior to the commencement of this suit, serve 
upon the complainant herein due request in writing requiring it to 
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institute this suit to foreclose said mortgage or deed of trust and sell 
said railway and property of the said defendant, The Toledo, Delphos 
and Burlington Railroad Co., and fer other relief as prayed for in 
the bill of complaint herein, and that this suit was begun in pur- 
suance thereof. 

And the court further finds that the said defendant herein, The 
Toledo, Delphos and Burlington Railroad Co., proper corporate 
authority for that purpose having first been had, did, on the said 
16th day of May, 1881, execute and deliver to the complainant 
herein, as trustee, a certain other indenture of trust and mortgage of 
that date, whereby it did grant, bargain, sell, and convey unto the 
complainant herein, as trustee, its successors or assigns, all the rail- 
road, property, rights, franchises, goods, and chattels hereinbefore 
mentioned and the net income thereof, and to secure the payment 
at maturity of the principal of two thousand seven hundred and fifty 
bonds of the defendant, The Toledo, Delphos and Burlington Rail- 
road Co., known as income bonds, one thousand seven hundred and 
fifty being for one thousand dollars each, numbered consecutively 
from 1 to 1750, both inclusive, and 1,000 thereof being for $500 each, 
numbered from 1 to 1000, both inclusive, payable on the Ist day of 
April, 1921, and of such intcrest upon the said bonds as might become 
due thereon according to the terms of said bonds of said indenture. 

And the court further finds that under the terms of said bonds 
and of said indenture no interest has accrued or is due or payable 
on said last-mentioned bonds, and that said last-mentioned mort- 
gage was duly recorded in each of the said counties in which said 
first mortgage was recorded, so as to constitute a second lien or mort- 
gage upon the said railroad and property hereinbefore described, 
and that the same is a second lien or mortgage thereon, except as 
hereinafter stated. 

And the court further finds that all of said income or second- 


mortgage bonds have been issued and disposed of by the defendant, ° 


The Toledo, Delphos and Burlington Railroad Co., and are now in 
the hands of divers persons as owners thereof. 

And the court further finds that all the aforesaid powers, privi- 
leges, immunities, franchises,and property, real, personal, and mixed, 
belonging to the said defendant herein, The Toledo, Delphos and 
Burlington Railroad Co., at the date of the said indentures of mort- 
gage hereinbefore mentioned, or subsequently acquired by it, be- 
came and are, by virtue of the several consolidations of the several 
and respective corporations mentioned in the bill of complaint herein, 
vested in the defendant herein, The Toledo, Cincinnati and St. Louis 
Railroad Co., prior to the commencement of this suit. 

And the court finds that by virtue of said several consolidations 
the said defendant, The Toledo, Cincinnati and St. Louis Railroad 
Co., prior to the commencement of this suit— 

And the court finds that by virtue of said several consolidations the said 
defendant, The Toledo, Cincinnati & St. Louis Railroad Co., did under- 
take to pay all the debts and liabilities of the said several respective 
companies, including the defendant herein, the said The Toledo, 
Delphos and Burlington Railroad Co., and did by said consolidation 
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recognize and assume the payment of the mortgages hereinbefore 
mentioned, and that said respective consolidations were subject and 
subordinate to the rights of the holders of the bonds secured by said 
several mortgages hereinafter mentioned, and were without preju- 
dice to the right to sell the said property, hereinbefore mentioned, 
of the said defendant, The Toledo, Delphos and Burlington Railroad 
Co., by virtue of the said several mortgages or deeds of trust made 
by said company to the said complainant herein on said 16th day 
of May, 1881. 

And the court further finds that said defendant herein, The To- 
ledo, Cincinnati and St. Louis Railroad Co., is and was at the time 
the bill of complaint herein was filed insolvent, and that it has 
failed to pay the interest which fell due October 1, 1882, April 1, 
1883, and October 1, 1883, on the aforesaid first-mortgage bonds 
issued by the defendant herein, The Toledo, Delphos and Burling- 
ton Railroad Co., on said 16th day of May, 1881, or any part thereof, 
and that the same and every part thereof has ever since then re- 
mained unpaid, although payment thereof has been duly demanded, 
as hereinbefore found. 

And the court does further find that by reason of the said default 
of the said defendant herein, The Toledo, Delphos and Burlington 
Railroad Co., and of the defendant, The Toledo, Cincinnati and St. 
Louis Railroad Co., to pay said interest the condition of said mort- 
gage or deed of trust hereinbefore first mentioned; made by the said 
defendant, The Toledo, Delphos and Burlington Railroad Co., to the 
complainant herein May 16, 1881, has been broken and said mort- 
gage or deed of trust has become absolute, and the complainant 
herein is entitled to a decree for the sale of all the property and 
rights of the said defendant, The Toledo, Delphos and Burlington 
Railroad Co., included in said first mortgage, save as hereinafter ex- 
cepted. 

It is therefore considered, adjudged, and decreed that the said de- 
fendant, The Toledo, Cincinnati and St. Louis Railroad Co., shall, 
within ten days from this date, pay into this court, for the use and 
benefit of the holders of the unpaid coupons of said first-mortgage 
bonds of the said Toledo, Delphos and Burlington Railroad Co., 
dated on said 16th day of May, 1881, the sum of two hundred ana 
two thousand and five hundred dollars, with interest, at the rate of 
six per cent. per annum, from October Ist, 1882, till paid, on sixty- 
seven thousand five hundred dollars, a part of said sum, and like 
interest from April 1, 1883, till paid, on sixty-seven thousand five 
hundred dollars, a part of said sum, and like interest from October 
1, 1883, till paid, on sixty-seven thousand five hundred dollars, a 
part of said sum, and also that within the same time the said de- 
fendant, The Toledo, Delphos and Burlington Railroad Company, or 
the said defendant, or The Toledo, Cincinnati and St. Louis Railroad 
Co., pay into this court the sum of twenty thousand dollars, to be 
applied to the payment of the costs, charges, and expenses of the 
complainant herein in this behalf, including its counsel fees, and 
also to be applied to the payment of all indebtedness incurred by 
order of this court by William J. Craig, as receiver in the cause of 
5—1277 
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the said The Toledo, Delphos and Burlington Railroad Co., the de- 
fendant herein. 

And it is further considered, adjudged, and decreed that, in de- 
fault of such payment within said time by all defendants in this 
case or by all holders of bonds secured by the second or income 
mortgage described in the bill of complaint herein, all equity of 
redemption of the said defendant, The Toledo, Delphos and Burling- 
ton Railroad Co., and of the said defendant, The Toledo, Cincinnati 
and St. Louis Railroad Company, and of the defendant, Granville 
D. Braman, and of all parties to this suit, including the holders of 
the bonds last aforesaid, of, in, and to the said mortgaged premises, 
rights, assets, and franchises, and every part and parcel thereof, de- 
scribed and embraced in said first mortgage made by said The To- 
ledo, Delphos and Burlington Railroad, defendant herein, on said 


16th day of May, 1881, be, and the same is, forever barred and fore-_ 


closed ; which said mortgaged premises, property, assets, rights, and 
franchises are hereinbefore and in said bill of complaint, to which 
reference is now had for that purpose, fully described, including all 
property embraced within the terms of said first mortgage of said 
defendant herein, The Toledo, Delphos and Burlington Railroad 
Co., acquired since the date of said mortgage and owned by it at the 
time of the consolidation with the said Toledo, Cincinnati and St. 
Louis Railroad Co., the defendant in this cause, and that in default of 
said payments or of any of them all said mortgaged premises, rights, 
and franchises be sold upon proper order of sale, to be issued herein, 
in the manner and upon the terms hereinafter directed : Said prop- 
erty shall be sold at public auction, at the front door of the court- 
house, in this court, in the city of Cincinnati, in the State of Ohio, 
on a day to be named by the commissioner herein appointed in 
his advertisement of sale, and previous notice of the time and place 
and terms of said sale shall be given by publication, beginning not 
less than 60 days prior to the time of said sale, and to be repeated 
weekly until the sale, in two daily newspapers of general circulation, 
one published in the city of Cincinnati, Ohio, and other one in 
the city of New York: Provided, that nothing in this decree shal! be 
deemed as authorizing the sale herein of any part of the railroad or 
property of the [ron Railroad Co. ordered to be gold in ease #3579 
of this court, except such rights as the defendant herein, The To- 
ledo, Delphos and Burlington Railroad Co., may have acquired in 
the road-bed of said Iron Railroad Co. by virtue of a certain contract 
for laying downand maintaining a third rail on said road-bed of 
said Iron Railroad Co., entered into on the 30th day of July, 1881, 
between said Iron Railroad Co. and The Toledo, Delphos and Bur- 
lington Railroad Co., defendant herein, prior to the consolidation of 
the said [ron Railroad Co. with the said Toledo, Delphos and Bur- 
lington Railroad Co. | 

And the said commissioner making said sale shall accept no bid 
from any bidder whoshall not first place in his hands or deposit 
with him,asa pledge that he will make good his bid in ease of its ac- 
ceptance by the court, the sum of twenty thousand dollars ($20,00.00) 
in money or the said first-mortgage bonds of the said defendant 
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herein, The Toledo, Delphos and Burlington Railroad Co., of date 
May 16, 1881, to the amount of fifty thousand dollars exclusive of 
interest. 

And it is further ordered that of the purchase price so bid not less 
than the sum of $20,000 shall be paid in cash, and also such further 
portions — from time to time direct, in order to meet other claims 
which this court may adjudge in.this case to be prior in equity to the 
said first mortgage; the court reserving the right to resell 1n this case 
said premises and property upon failure to comply within twenty 
days with any order of this court in that regard, and the balance of 
said purchase price not required to be paid in cash may be paid either 
in cash or the purchaser at said sale shall have the right to satisfy 
his bid in whole or in part by paying over and surrendering such 
of said first-mortgage bonds of said defendant herein, The Toledo, 
Delphos and Burlington Railroad Co., of date May 16, 1881, and 
overdue and unpaid coupons belonging thereto as this court shall 
hereafter declare to have been properly sold and are valid obliga- 
tions in the hands of the present holders at such price or value as 
would be equivalent to the distributive amount as the holders 
thereof would be entitled to receive thereof in case the whole amount 
of the bid were to be paid in cash; and it is further ordered that as 
to so much of said purchase price as is hereby required to be paid 
in cash the same shall be payable in cash or by the surrender to be 


paid in cash the same shall be payable. in cash or by the surrender 


of certificates of indebtedness issued by said Craig as receiver of 
and while in this cause; and it is further ordered that the fund to 
arise from said sale shall be applied as follows: 

1. To the payment of the costs in this suit, and also compensation 
to the complainant herein for its services, charges, and expenses, in- 
cluding its counsel fees, in the execution of suid trust, and to all 
proper expenses of sale. 

2nd. To the payment of expenses incurred and to any certificates 
of indebtedness of said receiver issued by order of this court in the 
performance of his duties as such receiver in this cause, and to the 
payment of any other claims which have been or which may be 
adjudged by this court in this cause to have priority over said first 
mortgage; and the receiver is hereby required to transfer and con- 
vey to said purchaser or purchasers all property or rights which he 
may have acquired in the administration of said trust. 

3rd. ‘To the payment of said first-mortgage bonds of said defend- 
ant herein, The Toledo, Delphos and Burlington Railroad Co., of 
date May 16, 1881, and past-due coupons to the same belonging, 
with interest, accrued and to accrue, to the holders thereof, which 
this court may hereafter adjudge to have been duly issued and dis- 
posed of and are valid obligations against said defendant in the 
hands of their present holders. ; 

4th. The surplus, if any, to be paid into this court subject to its 
further order in that regard. 

And Simeon Harris, Esq., is hereby designated and directed as 
special master commissioner to make the sale hereby decreed and 
to convey the property hereby ordered sold to the purchasers thereof; 
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and it is further ordered, adjudged, and decreed that the purchaser 
or purchasers of the property herein ordered to be sold shall be in- 
vested with and shall hold, possess,and enjoy the said mortgaged 
premises and property and all the rights, privileges, and appurte- 
nances appertaining thereto as fully and completely as the said de- 
fendant herein, the said The Toledo, Delphos and Burlington Rail- 
road Co., or the said defendant herein, The Toledo, Cincinnati and 
St. Louis Railroad Co., now holds or enjoys or is entitled to hold or 
enjoy the same. 

And further that such purchaser or purchasers shall have and be 
entitled to hold said railroad and property free and discharged from 
the lien or incumbrance of the said several mortgages or deeds of 
trust in the bill of complaint in this cause mentioned and from the 
claims of all parties of this suit, to wit: 

1. The mortgage or deed of trust made by the said defend- 
ant herein, The Toledo, Delphos and Burlington Railroad Company, 
May 16, 1881, to the complainant herein to secure the first-mort- 
gage bonds of said railroad company to the amount of two million 
two hundred and fifty thousand dollars. 

2nd. That certain other mortgage or deed of trust made by the 
said last-mentioned railroad Co. to the complainant on the said 16th 
day of May, 1881, to secure the payment of the income bonds of the 
said defendant, The Toledo, Delphos and Burlington Railroad Co., 
ainounting to two million two hundred and fifty thousand dollars. 

ord. All the claims of the defendant, Grenville D. Braman, and 
of all other parties to this suit. 

And this cause is now adjourned for further consideration. 


(Record, p. 64 to p. 738, inel.) 


And afterwards, to wit, on the 15th day of March, A. D. 1884, the 
following petition was filed in the clerk’s oftice of said court, clothed 
in the words and figures following, to wit: 


Petition for Rehearing. 


Circuit Court of the United States, Southern District of Ohio, West- 
ern Division. 


THe Centrat Trust Company oF New York, a) 
Corporation, 
versus In Chancery. 

Tue To.iepo, Detrnos anp Buriineton R. R. Co.,{  # 3578. 
The Toledo, Cincinnati and St. Louis Railroad 
Co., and Grenville D. Braman. 


To the judges of the circuit court for the southern district of Ohio: 
Your petitioner, The Central Trust Company, a corporation under 
the laws of New York, showeth unto your honors that it is the com- 
lainant in this cause, having filed herein, on the 20th day of Octo- 
“a 1883, its certain bill of complaint praying for the foreclosure of 
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a certain first mortgage upon the said Toledo, Delphos and Burling- 
ton railroad, extending from Dayton, Ohio, to Ironton, Obio, in the 
southern district of said State, in which mortgage your petitioner 
was the mortgagee, and in said bill of complaint further praying for 
the sale by the order of this court of the said railroad and its prop- 
erty included in said mortgage in order to pay the bonds thereby 
secured, and for the appointment of a receiver, as will more fully 
appear by said bill of complaint, to which reference is hereby made 
for greater certainty in that behalf; and on the 20th day of October, 
1883, by order of this court one William J. Craig was duly ap- 
pointed receiver of all the property of said railroad company speci- 
fied in said bill of complaint, and he is now and ever since then has 
been in possession thereof as such receiver. 

And your petitioner further showeth unto your honors that on 
the 27th day of October, 1883, the American Loan and Trust Co. 
and the Grant Locomotive Works by leave of this court filed in this 
cause their certain intervening petition setting forth that on the 
first day of August, 1883, the said’ Grant Locomotive Works had 
entered into an agreement with the Toledo, Cincinnati and St. Louis 
Railroad Co. for the lease of ten locomotives and tenders of the 
manufacture of said locomotive works and numbered from 57 to 
66, both inclusive, and annexed a copy of said agreement to said 
petition as part thereof, and that said locomotive works did deliver 


_ to said Toledo, Cincinnati and St. Louis Railroad Co., in pursuance 


of said alleged agreement, said ten locomotives and tenders, the rent 
of same to be paid by said last-mentioned railroad company at the 
office of said American Loan and Trust Co. as follows: 


SG Oe jon cntilaindiniomalveuiaie $20,000 
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and to pay on the Ist days of February and August of each year 
a sum equal to the half-yearly interest on the total amount of said 
rental at rate of six per cent. per annum, and also to pay all taxes 
and insurance premium on said locomotives and tenders; and said 
petition further averred that said Toledo, Cincinnati and St. Louis 
Railroad Co. failed to pay said rent falling due August 1, 1883, to 
wit, $20,000, and the said interest on the same, amounting to $3,150, 
and that by order of this court, on the lst day of August, 1883, one 
E. E. Dwight was appointed receiver of said last-mentioned railroad 
company, and that subsequently William J. Craig was appointed 
by this court receiver in the place of said Dwight; and said petition 
further set forth that by reason of said default said Grant Locomv- 
tive Works became entitled to take possession of said locomotives 
and tenders, and that the $105,000 of trust equipment bonds pro- 
vided for in said agreement had become due, of which said locomo- 
tive works owned $53,000 and said American Loan and Trust Co., 
as trustee under said agreement, appeared for the balance; and said 
petition alleged that there was due from “said receiver” $30,804.66 
on account of rent and interest from said locomotives and tenders 
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and the further sum of $20,000 for alleged depreciation in 
value of said rolling stock by use thereof upon said railroad, 
making a total of $50,804.66, which said petition prayed “the 
said recelver may be ordered to pay, and that he forthwith sur- 
render to said petitioners the said locomotives and tenders, and to 
pay said petitioners, with interest, such part of said sum of 
$105,000 as night remain due after the sale of said locomotives and 
tenders, and the application of the proceeds thereof towards the pay- 
ment of said sum of $105,000, and that said balance, when the same 
should have been determined to the satisfaction of your honors, and 
the said sum of $50,804.66 be adjudged a charge upon all the prop- 
erty of said defendant railway company and its constituent com- 
panies ahead of the first-mortgage bonds thereon.” 

Your petitioner says no process was issued or order made requir- 
ing it to answer said petition, and that it would have denied all the 
allegations thereof had it been required to answer thereunto; and 
your petitioner further says that upon the allegations of said petition 
the said petitioners therein procured to be entered in this cause by 
the court, on the 22nd day of December, 1883, a certain order or 
decree purporting on its face to have been made after a bearing on 
evidence by the court of the questions involved aud purporting to 
find that “the receiver” had then in his possession Grant locomo- 
tives No-. 57 to 62, inclusive, and 64 to 66, inclusive, and that he 
was “using the same in the ope ration of the Southeastern Division 
of the said Toledo, Cincinnati and St. Louis Railroad C ompany’s 
railroad between Dayton and , Ohio,” and that said engines 
were nine of those acquired by said Toledo, Cincinnati and St. Louis 
Railroad Co. under said alleged agreement hereinbefore referred to; 
and said order further purported to find that said receiver or his 
predecessor took possession of said locomotives and tenders on Au- 
gust Ist, 1883, and had used the same ever since without compensa- 
tion, and that the price of said rolling stock as set forth in said 
agreement was reasonable, and that the same ought to be acquired 
as part of the permanent equipment of “ said division ” of said road ; 
and said order further purported to adjudge and decree that “ the 
receiver” pay said petitioners as rent and interest of said rolling 
stock $21,252.70 and the further sum of $78,050 balance, in full of 
said pureh: ise-money for said rolling stock, as operating expenses of 
the said division, and that said amounts, with six per cent. interest, 
be a first lien on all the property of the Toledo, Cincinnati and St. 
Louis Railroad Co., and especially upon said Southeastern Division 
thereof, and that any balance thereof remaining unpaid at the time 
of sale of said railroad be first paid out of the proceeds thereof. 

And your petitioner further showeth that on said 22nd day of 
December a certain other order was eutered in this cause by pro- 
curement of said petitioners upon the same petition similar in all 
respects to said first-mentioned order, except that the locomotive 
was one locomotive only (No. 63), and purporting to find due there- 
for $2,361.30 for rent and interest and $5,670, balance of purchase- 
money y, and making said sums a first lien on the property of said 
Cincinnati Northern Railway Co. 
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And your petitioner further showeth that both said orders were 
without the consent or knowledge of this petitioner, complainant 
in said cause, and were ordered to be entered by the court upon a 
misapprehension and by inadvertence, the court acting in that be- 
half upon belief that said orders had been assented to by the com- 
plainant in this cause, your petitioner. 

But, on the contrary thereof, your petitioner says it had no knowl- 
edge whatever that said orders were proposed to be entered, and had 
no knowledge that the same had been entered until the 26th day of 
February last, when it first learned the fact from the announcement 
thereof by the counsel of the said Grant Lucomotive Works to the 
judges of the circuit court of the United States for the 6th and 7th 
circuits, while sitting at the city of Indianapolis in conference rela- 
tive to claims for rolling stock alleged to be in possession of the re- 
ceiver operating the several constituent roads which formed said 
Toledo, Cineinnati and St. Louis Railroad Co.; and thereupon your 
petitioner took immediate steps looking to the rescission of said 
orders, and caused entries to be made by the order of this court on 
the 7th instant suspending the same until the further order of this 
court in that behalf. | 

And your petitioner further says that there are many errors and 
imperfections in said orders made as aforesaid upon the petition of 
said Grant Locomotive Works and American Loan and Trust Co., 
and that the same are and each of them 1s unjust, illegal, and op- 


pressive. Your petitioner says that the same were not entered upon 


hearing first had by the court of the matters therein involved, but 
were entered without any hearing whatever; that the same were not 
heard upon evidence, but were entered without any competent evi- 
dence whatever; that said final orders state that the court Was satis- 
fied that the receiver had in his possession the engines therein men- 
tioned, but does not state who the receiver was or of what he was 
receiver, the fact being, however, that said William J. Craig was not 
receiver on the first day of August, 1883, and never was receiver of 
the Toledo, Cincinnati and St. Louis Railroad Co., and the said 
Dwight was never appointed receiver of any railroad by this court 
and was not the predecessor of said Craig as receiver; all of which 
facts are within the knowledge of this court; and your petitioner 
says that said locomotives ought not to be acquired as part of the 
permanent equipment of the said Southeastern Division of said road 
or of the Cincinnati Northern railway, and the first-mortgage bond- 
holders of said two roads do not desire to purchase the same and 
protest against the same being forced upon them by said interven- 
ing petitioners or made a lien upon the property of either of said 
roads to the prejudice of their rights. Your petitioner showeth that 
no interest has been paid on said Ist mortgage from the earnings of 
either of said roads. 

And as to said order hereinbefore secondly mentioned your peti- 
tioner showeth that the same refers exclusively to the property of 
the Cincinnati Northern Railway Co., which is not even a party to 
this case, in which said order was made. 

And as to each of said orders your petitioner further showeth 
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that the findings therein purporting to be made are in many other 
important particulars untrue in fact, and especially in that price of 
said locomotives and tenders and the rent thereof were reasonable. 
On the contrary, your petitioner showeth unto your honors that the 
same are unreasonable and excessive. 

Your petitioner further showeth that it hath no knowledge of the 
alleged agreement of lease and sale described in the said intervening 
petition, and therefore denies the same; and your petitioner showeth 
that it hath no knowledge and therefore denies that the locomotives 
and tenders described in said intervening petition or any locomo- 
tives and tenders were delivered to the said Toledo, Cincinnati and 
St. Louis Railroad Co. under said alleged agreement or otherwise. 

Your petitioner further showeth that it hath no knowledge and 
therefore denies that said railroad Co. made default in the sums men- 
tioned in said intervening petition or in any other sums, or that said 
sums or any other sums became or are now due or payable to the 
said intervening petitioners. 

Your petitioner further showeth that it hath no knowledge and 
therefore denies that “ said receiver ” ever seized or now retains pos- 
session of said locomotives and tenders, or that he refused to surren- 
der the same to said intervening petitioners.. 

Your petitioner further showeth that it hath no knowledge whether 
the said intervening petitioners are in truth entitled to the possession 
of said ten locomotives and tenders, but your petitioner saith that if 


they are so entitled it makes no objection to their taking such pos- 
session. 


Your petitioner says that it has no knowledge and therefore denies 
that the principal of said one hundred and five thousand dollars is 
now due and payable, or that said Grant Locomotive Works is the 
owner of said bonds. | 


Your petitioner further showeth that it hath no knowledge and 
therefore denies that there are due from the “said receiver” the 
sums mentioned in said ‘utervening petition, or any other sums 
whatsoever. 


Your petitioner further showeth that it has no knowledge and 
therefore denies that the said locomotives and tenders have been de- 
preciated in value by use in ‘the sum mentioned in the said inter- 
vening petition or in any other sum. 

Wherefore your petitioner prays that this petition may be taken as 
well for an answer to the said intervening petition of said Grant 
Locomotive Works and said American Loan and Trust Co. as for a 
petition for rehearing or review of said intervening petition and of 
the said orders so erroneously and inadvertently as aforesaid made 
thereunder; and your petitioner further prays that the said orders be 
set aside, annulled, and held for naught; that the intervening peti- 
tion may be hence dismissed; that the said Grant Locomotive 
Works and tlre said American Loan and Trust Co. may be decreed 
to pay to your petilioner its reasonable costs and expenses in this 
behalf incurred, and that your petitioner may be decreed to have 
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such other and further relief as shall be in conformity to the course 
of equity and to good conscience. 
HOADLY, JOHNSON ayp COLSTON, 
Solicitors for Complainant. 


Unitep States oF AMERICA, io 
Southern District of Ohio, 


Edward Colston, being by me first duly sworn, says that he is one of 
the solicitors of The Central Trust Co. of New York, the complainant 
in this cause, and that he has read the foregoing petition and is 
familiar with the contents thereof, and that the matters and things 
therein stated are true, except where stated on information and 


belief, and those he believes to be true. 
EDWARD COLSTON. 


Sworn to before me and subscribed in my presence this 13th day 


of March, A. D. 1884. 
: JNO. F. JOCKEL, 
Notary Public, Hamilton County, Ohio. [SEAL.] 
(Record, p. 79 to p. 81, incl.) 


And afterwards, to wit, on the 10th day of April, A. D. 1884, an 
entry was made upon the journal of said court, clothed in the words 


and figures following, to wit: 


Journal V, page 363. 


This day this cause came on further to be heard upon the inter- 
vening joint petition of the American Loan and Trust Co. and of 
the Grant Locomotive Works, filed in this cause October 27, 1883, 
and the court, being fully advised in the premises, does order, ad- 
judge, and decree us follows, to wit: 

The court finds that the two decrees herein made and entered 
upon said intervening petition on the 22nd day of December, A. D. 
1883, were entered without notice to the complainant herein and 
without preof; that the said decrees are erroneous and unjust to the 
bondholders for whom the said complainant herein is trustee; that 
said decrees are unauthorized by the pleadings and are based upon 
a misrecital of the facts, as evidenced by the record in this cause ; 
that said decrees were authorized by the court without examination 
on the erroneous belief, entertained at the time, that all the parties 
in interest had assented to said decrees, and that the parties ad- 
versely interested acquired no knowledge of the allowance of said 
decrees until about the 24th day of February, A. D. 1884, and 
after the adjournment of the term of court at which the same were 
entered. — 

And thereupon it is by the court, of its own motion, ordered, ad- 
judged, and decreed that the said decrees be, and they are hereby, 
annulled, set aside, and held for naught. 

And the court, coming now to determine the questions arising 
upon the = intervening petition of the American Loan and Trust 
6—1277 
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Co. and of the Grant Locomotive Works, does order, adjudge, and 
decree as follows, viz: 

That the relief prayed for in said intervening petition be, and it 
is hereby, denied, except as hereinafter provided. 

And the court does further find that the said petitioners are en- 
titled to fair compensation for the use of said rolling stock described 
in his said intervening petition by the receiver in this cause upon 
the railroad of the defendant, The Toledo, Delphos and Burlington 
Railroad Co., commonly known as the Southeastern Division of the 
Toledo, Cincinnati, and St. Louis R. R., and for any deterioration by 
reason of such use. 

But the court defers the determination of the amount of such 
compensation until the coming in of the report thereon of the master 
appointed in this cause on the Sth day of April, A. D. 1884. 

And the court does further find that the said petitioners are en- 
titled to take and repossess themselves of his said rolling stock 
wherever the same may be found in the possession of the receiver 
appointed in this cause or of the receiver appointed in causes num- 
bered 3554, 3576, 3577, and 3579 in this court. 

And leave is hereby granted to said petitioner to apply at any 
time to this court for any additional orders that may be necessary 
in that behalf. 

And the said American Loan and Trust Co. and the Grant Loco- 
motive Works applied for leave to answer the petition of the com- 
plainant, The Central Trust Co., filed March 15, 1884, and to support 
their answer by affidavits or other proof, and the court, entertaining 
the opinion that the answer and affidavits proposed are by force of 
the foregoing decree rendered unnecessary, declined to grant the 
leave asked and refused to permit an answer to said petition for 
rehearing on affidavit or other proof in support thereof to be filed. 

And thereupon the intervening petitioners, The American Loan 
and Trust Co. and The Grant Locomotive Works, in open court 
prayed on appeal from the foregoing decree, which is thereupon dis- 
allowed by the court. 


(Record, p. 258 to p. 264, incl.) 


And afterwards, to wit, on the 28th day of June, A. D. 1884, the 
following report of special master was filed in the clerk’s office of 
suid court, clothed in the words and figures following, to wit : 
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Report of Special Master Commissioner. 


Circuit Court of the United States, Southern District of Ohio, West- 
ern Division. 


THE CentRAL Trust Co. oF New York, a Corporation, as | 
Trustee, Complainant, 
v8. » # 3579. 
THE ToLepo, DeLpHos aND Burtitneton R. R. Co. e¢ al., 
Defendants. 


To the honoruble court: 


The undersigned, the special master commissioner appointed 
herein in charge of the duty of making sale herein according to the 
direction of a decree made in the above-entitled cause in said circuit 
court of the United States on the 31st day of March last, respect- 
fully reports to the court as follows: 

Pursuant to said decree, notice of the time, place, and terms of 
sale was given by publication of said notice as follows: In the Cin- 
cinnati Commercial Gazette, a daily newspaper of general circula- 
tion printed and published in the city of Cincinnati, in the State of 
Ohio, on the days following, namely, on April 23, April 30, May 7, 
May 14, May 21, Mav 28, June 4, June 11, June 18, June 25, 1884, 
and in the New York Tribune, a daily newspaper of general circu- 
lation printed and published in the city of New York, in the State 
of New York, on the days following, namely, the same dates as the 
Cincinnati Commercial Gazette. 

The publication of said notice in each of said newspapers began 
at least 60 days prior to the time of sale, and said notice was to the 
effect that said sale would take place at the front door of the court- 
house of the circuit court of the United States for the southern dis- 
trict of Ohio, in the city of Cincinnati, Ohio, on Saturday, the 28th 
day of June, A. D. 1884, at 11 o’clock a. m. of said day; copy of said 
notices as published in said newspapers is filed herewith and made 
part of this report. After having given said notice in the manner 
aforesaid, in pursuance thereto and in obedience to said decree of 
said court in that behalf, the undersigned special master commis- 
sioner attended in person at said city of Cincinnati, county of 
Hamilton, and State of Ohio, at the front door of the court-house of 
suid circuit court, upon the day appointed and at the hour named in 
said notice of sale, and in the presence of a number of persons at- 
tending said sale and having the sr to bid thereat, did 
then and there,at public outcry, openly offer and expose to sale, upon 
the terms and conditions of said decree of said court and said notice 
of sale,as an entirety, all and singular the entire railroad of the To- 
ledo, Delphos and Burlington Railroad Co., now known as South- 
eastern Division of the Toledo, Cincinnati and St. Louis Railroad 
Co., with all its property, real and personal, and its franchises, rights, 
and privileges, including its rolling stock, equipment, and all other 
property embraced or referred to in said decree, which notice of sale 
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| was read by said special master commissioner at the time and in the 
| hearing of the persons so assembled as follows, to wit: 


| Special Master Commissioner’s Sale of the Toledo, Delphos and Burling- 
| ton Railroad, Commonly Known as the Southeastern Division of the 
1 | Toledo, Cincinnati and St. Louis Railroad. 


Circuit Court of the United States, Western Division of the Southern | 
District of Ohio. Case # 3578. In Chancery.. , 


Pursuant to the command of an order for sale from the circuit 
| court of the United States, western division of the southern district 
of Ohio, and to me directed, made in case # 3578, wherein The Cen- | 
tral Trust Co. of New York, a corporation, as trustee, &c., is com- 
plainant and The Toledo, Cincinnati and St. Louis Railroad Co., 
| Grenville D. Braman, and others are respondents, | will offer at 
| public sale, at the front door of the court-house of said United States 
| court, in the city of a county of Hamilton, and State of 
Ohio, at 11 o'clock a. m., on Saturday, the 25th day of June, A. D. 

1884, the following- described property, to — 
All and singular the line of railroad of the said Toledo, Delphos 
7 and Burlington Railroad Co., commonly known as the South- 
: eastern Division of the Toledo, Cineinnati and St. Louis railroad, as 
the same is constructed between the crossing of Third St., of Dayton, S| 
Ohio, being the western terminus of said division, and thence with 
the line of said road through the counties of Montgomery, (ireene, 
lavette, Ross, Vinton, and Jae ‘kson, and thence on its branch line 
through the counties of Jackson, Gallia, and Lawrence to a connec- 
tion with the Ironton and Huntington railroad at or near the city of 
Tronton, Lawrence Co., O., being about 180 miles in length, together 
with all‘and singular the right of way, road-bed, made or to be 
made, tracks, laid or to be laid, between the terminal points afore- 
said, together with all and singular the station, depot grounds, rails, 
structures, bridges, sidings, engine-houses, engines, cars, and ma- 
chine shops, buildings, erections in any way appertaining unto said 
described line of railroad between said points, together with all ma- 
| chinery, supplies, tools, and fixtures which are now or may here- 
after and up to the time of sale hereiti be held, owned, or acquired 
by the said Toledo, Delphos and Burlington Railroad Company for 
use in connection with its line of railroad aforesaid between said 
points, and all its depot grounds, yards, siding, turnout, shed, ma- 
chine shops, leasehold rights which are or may be owned by said 
last-mentioned railroad Co. in connection with its line of railroad 
aforesaid between said points, together with all and singular the 
powers and franchises thereto belonging, and the tolls, incomes, and 
revenue to be levied or derived therefrom, all of which said prop- 
erty is fully deseribed in the original deed or indenture of trustand 
mortgage from the said Toledo, ‘Delphos and Burlington Railroad 
Co. as consolidated to said The Central Trust Co. of New York, a 
corporation, as trustee, &c., dated May 16, A. D. 1881, and recorded 
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in said counties of Montgomery, Greene, Fayette, Ross, Vinton, Jack- 
son, Gallia, and Lawrence, State of Ohio. Under this order for sale 
I will not sell any part of the railroad or property of the Iron Rail- 
road Co. which has been ordered to be sold in case #3579 of this 
court, except such rights as the defendant herein, The Toledo, Delphos 
and Burlington Railroad Co., may have acquired in the road-bed of 
said Iron Railroad Co., entered dnto on the 30th day of July, A. D. 
1881, between the said Iron R. R. Co. ane The Toledo, Delphos and 
Burlington R. R. Co., defendant herein, prior to the consolidation 
of the said Iron Railroad Co. with the said Toledo, Delphos and 
Burlington R. R. Co. 


Terms of sale. 


No bid will be accepted by me from any bidder until such bidder 
first places in my hands or deposits with me, asa pledge that he will 
make good his bid in case of its acceptance by the court, the sum of 
$20,000 in money or the said Ist-mortgage bonds of the said de- 
fendant herein, The Toledo, Delphos and Burlington Railroad Co., 
of date May 16, A. D. 1881, to the amouat of $50,000, exclusive of 
interest ; also of the purchase price so bid not less than the sum of 
$20,000 shall be paid in cash ; and also such further portions — pur- 
chase price shall be paid in cash, as this court may in this case from 
time to time direct, in order to meet other claims which this court 


- may adjudge in this case to be prior in ave to the said Ist mort- 


gage, the court reserving the right to resell in this case said premises 
and property upon failure to comply within 20 days with any order 
of this court in that regard. The balance of the purchase price not 
required to be paid in cash may be paid either in cash or the pur- 
chaser at said sale shall have the right to satisfy his bid in whole or 
in part by paying over and surrendering such of said Ist-mortgage 
bonds of said defendant herein, The Toledo, Delphos and Burling- 
ton Railroad Co., of date May 16, 1881, and overdue and unpaid 
coupons belonging thereto as this court shall hereafter declare to 
have been properly sold and are a valid obligations in the hands of 
the present holders at such price or value as would be equivalent to 
the distributive amounts that the holders thereof would be entitled 
to receive in case the whole amount of the bid were paid in cash. 

Also, as to so much of said purchase price as is hereby required 
to be paid in cash, the same shall be payable in cash or by the sur- 
render of certificates of indebtedness issued by William J. Craig, as 
receiver of and while operating said Toledo, Delphos and Burlington 
railroad under the order of this court in this cause. 


SIMEON HARRIS, 
Special Master Com., 14 Masonic Temple, Cincinnati, Ohio. 


Butler, Stillman and Hubbard, New York; Hoadley, Johnson 
and Colston, J. B. Foraker, and Ramsey & Matthews, Cincinnati, 
Ohio; Henry D. Hyde, Boston, Mass.; Wilson and Jones, Spring- 
field, Ill.; John L. High, C. B. Roys and C. M. Da Costa, Chicago, 
Ill.; John A. McMahon and Nevin & Kumiler, Dayton, U., counsel, 
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And thereupon N. IH. Mansfield, James M. Prendergast, Edwin 


Moray, Wm. A. Haskell, of Boston; John F. Kimball, of Lowell, 


Mass., and Austen Corbin, of New York, as trustee-, did bid for said 
property the sum of five hundred thousand dollars, and before said 
bid was accepted said bidder placed on deposit with said special 
master commissioner, as a pledge that the bid so made would be 
made good in case of acceptance, the following fifty-one thousand 
dollars Ist-mortgage bonds of said Toledo, Delphos and Burlington 
Railroad Co.,of date May 16, A. D. 1881, exclusive of interest, which 
said bonds are now held by said special master commissioner subject 
to the order of this court; and, no one bidding more and that being 
the highest and best bid, it was thereupon then and there, at the 


hour of 11 o'clock a. m. of said day, openly and publicly struck off 


and sold to said N. B. Mansfield, James M. Prendergast, Edwin 
Moray, Wm. A. Haskell, of Boston; John F. Kimball, of Lowell, 


Mass., and Austen Corbin, of New York, as trustees, for the sum of 


$500,000.00, and said special master com. submits his doings herein 
for the consideration of the further order of this court. 
Respectfully submitted. 
SIMEON HARRIS, 
Special Master Com., S. £. Div. 
Cincinnati, Ohio, June 28, 1884. 


(Record, p. 267 to p. 270, inel.) 


And afterwards, to wit, on the 18th day of July, A. D. 1884, an 
entry was made upon the journal of said court,clothed in the words 
and figures following, to wit : 


Journal V, p. 445. 


And now, this day, this cause came on further to be heard upon 
the application of the complainant herein, The Central Trust Co. of 
New York, to confirm the sale made herein on the 28th day of June, 
A. D. 1884, by Simeon Harris, Esq., special master commissioner 
appointed for that purpose by the former order of this court; and 
upon producing the report of said special master commissioner of 
said sale, and it appearing that notice of the hearing of said appli- 
cation for confirmation of said sale has been given in accordance 
with the former order of this court in that behalf, and the court 
having fully examined the report of said special master commis- 
sioner of said sale and his doings in pursuance of said decree of 
sale, and finding the same correct and in all respects in conformity 
to law and to the former orders of this court, and that the amount 
bid at said sale as reported by said special master commissioner in 
said report of said sale, to wit,the sum of five hundred thousand 
dollars, was the highest and best bid for the premises and property, 
rights and franchises, so ordered to be sold by him at said time, it 
is now therefore ordered, adjudged, and decreed that said sale be, 
and the same hereby is, ratified and confirmed and all the proceed- 
ings of said special master commissioner in that regard are hereby 
approved and confirmed. 
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And it is further ordered and directed that upon the entering of 
this decree the said purchasers at said sale pay into this court the 
sum of twenty thousand dollars, being the amount ordered by this 
court in the decree of sale hereii before entered to be paid in cash at 
this time, and thereupon the said Simeon Harris, master commis- 
sioner, shall deliver to said purchasers the bonds of the said Toledo, 
Delphos and Burlington Railroad Co., of date May 16, 1881, placed 
in his hands by said purchasers as a pledge that they will make 
good their said bid in case the same should be accepted by the court 
in this cause, and upon such payment being made the said Simeon 
Harris, Esq., special master commissioner herein, shall, by proper 
instrument in writing, convey in fee simple to said purchasers, 
namely, N. B. Mansfield, James M. Prendergast, Edwin Morey, Wil- 
liam A. Haskell, John F. Kimball, and Austin Corbin, as trustee-, 
all and singular the premises and property, rights and franchises, 
of The Toledo, Delphos and Burlington Railroad Co., defendant 
herein, as the same are heretofore described in said decree of sale 
heretofore entered in this cause by this court, and all the right, title, 
and interest, at law or in equity, of all the parties to this cause in or 
to the same or any part thereof; and the said purchasers are hereby 
subrogated to all the rights of all lienholders parties to this suit in 
or to said premises and property, rights and franchises, including 
any rights as the same may appear of any of the parties to this suit 


under and by virtue of that certain contract, of date July 30, 1881, 


between The Toledo, Delphos — Railroad Co., defendant herein, and 
the Iron Railroad Co., being the same referred to in the decree of 
sale in this case. 

And it is further ordered, adjudged, and decreed that upon the 
execution and delivery of said deed all parties to this case and the 
receiver heretofore appointed herein shall, and they are hereby di- 
rected and required to, surrender and deliver possession of all and 
singular the premises and property, rights and franchises, aforesaid 
so sold as oF meee ¥ to the said purchasers or their assigns, and, 
further, that said receiver shall thereupon file herein his final report 
of his doings as receiver in this cause. 

And it is further hereby ordered, adjudged, and decreed that this 
decree of confirmation of the sale of the premises and property, 
rights and franchises, aforesaid is subject to the terms and provisions 
of the decree of sale heretofore entered in this case, whereby it is 
provided that of the purchase price so bid at said sale such further 
portions thereof, in addition to the said sum of twenty thousand 
dollars heretofore mentioned, shall be paid in — case as this court 
might from time to time in this case direct in order to meet other 
claims which this court has or hereafter may adjudge in this case to 
be prior in equity to said first mortgage, and whereby this court did 
reserve the right to resell in this case said premises and property, 
rights and franchises, upon the failure to comply within twenty 
days with any order of this court in that regard, and the right, title, 
and interest of the said purchasers in and tothe premise- and prop- 
erty, rights and franchises, aforesaid by virtue of said sale and of 
this confirmation thereof and of the deed to be made in pur- 
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suance hereof shall be deemed to be acquired and subject to said 
provision. 

And it is now further ordered that out of the sum of twenty 
thousand dollars hereby ordered to be paid into court upon the 
entering of this decree there be paid the costs of this case to this 
date, to be taxed by the clerk, amounting to — dollars, including a 
fee of — dollars to Simon Harris, Esq., for his services as special 
master commissioner in making said sale, and the further sum of 
— dollars for the costs of advertising said sale, and to Jacob D. Cox, 
Esq., the sum of four hundred and eighty dollars, being the amount 
which in the opinion of the court ought to be charged in this case 
for his services to this date rendered as special master commissioner 
under and in pursuance of the order of reference to him made in 
this and other causes in this court on the 5th day of April, A. D. 
1884, and also two-fifths of all like costs and charges taxed in the 
case of the same complainant against The Iron Railroad Co. and 
others, #3579, in this court, and proper receipts for all said pay- 
ments shall be taken and filed by the clerk in said causes re- 
spectively. 


(Record, p. 337.) 


And afterwards, to wit, on the 8th day of February, A. D. 1887, 
an entry was made upon the journal of said court clothed in the words 
and figures following, to wit: 


Journal X, p. 43. 


This day came the said petitioner and under leave of court files 
its petition herein; and thereupon,on the motion of thesaid petitioner, 
by Bluford Wilson, its solicitor, it is ordered by the court that the 
said complainant and the purchasers of the said railroad property 
at the foreclosure sale thereof heretofore made appear before this 
court on Tuesday, the 5th day of April, 1887, at 11 o’clock a. m., 
and show cause, if any they have or know, why the relief prayed 
by the said petitioner should not be granted. 


(Record, p. 338 to p. 368.) 


And afterwards, to wit, on the 8th day of February, A. D. 1887, 
the following petition of the Grant Locomotive Works was filed in 
the clerk’s office of said court, clothed in the words and figures fol- 
lowing, to wit: 


» 
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Petition of the Grant Loco. Works. 


In the United States Circuit Court, Southern District of Ohio, 
Western Division. 


THE CENTRAL Trust Company.or New YOrK, 


Complainant, 
v8. In Chancery. 
Tue Torepo, De_pHos AND Burtinoton Ratt- } # 3577, 3576, 3579, 
road Company, The Toledo, Cincinnati and 3978, 3554. 
St. Louis Railroad Company, and Granville 
D. Braman, Respondents. 


To the honorable the judges of the circuit court of the United States 
for the southern district of Ohio (western division): 


Your petitioner, The Grant Locomotive Works, respectively shows 
unto this honorable court as follows: 

I. That on August 1, 1882, your petitioner, The Grant Locomo- 
tive Works of Paterson, and The Toledo, Cincinnati and St. Louis 
Railroad Company entered into a contract for the conditional sale 
or lease to the said railroad company of ten locomotives of the value 
and agreed price or aggregate rental of $105,000, payable August 1, 
1883, $20,000; August 1, 1884, 27,000; August 1, 1885, 27,000; 


- August 1, 1886, 31,000, in all $105,000, together with six per cent. 


interest, taxes, and insurance premiums, the railroad company as 
vendee and lessee being bound to keep the locomotives fully re- 
paired. 

II. That the said locomotives were duly delivered by your peti- 
tioner to the said railroad company, and were used by it in the opera- 
tion of its railroad up to August Ist, 1883. 

Ill. That on August 1, 1883, one G. D. Braman, a judgment cred- 
itor of the said railroad company, filed a creditor’s bill in the United 
States circuit court for the district of Illinois, in the seventh circuit, 
praying, among other things, for the appointment of a receiver of 
the property of said railroad company, and alleging: that the public 
interests and the interest of all the owners and creJitors of the said 
company would greatly suffer should its line of railroad cease to be 
operated, and that the same could not be operated without the con- 
tinued use thereon of the aforesaid ten locomotives, which the com- 
plainant stated he was informed and believed were likely to be 
withdrawn if overdue payments thereon were not soon made; that 
to this bill The Central Trust Company of New York, complainant 
herein, as trustee of the mortgage creditors of said railroad, volun- 
tarily entered its appearance, and it acquiesced in the appointment 
of the receiver thereunder in accordance with the prayer of the bill. 

That thereupon Edwin D. Dwight was appointed receiver by the 
United States circuit courts in the States of Illinois and Indiana of 
the property of the Toledo, Cincinnati and St. Louis Railroad Com- 
pany in those States, and on August 2nd, 1883, under ancillary pro- 
ceedings in the United States circuit courts in Ohio, the said Dwight 
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was also appointed receiver of all the property of the said railroad 
company in the State of Ohio. 

That in the orders appointing the said receiver it was, among other 
things, provided that the receiver should take possession and operate 
the said railroad and premises described in the said bill of complaint, 
and should pay all debts due for wages, materials, and supplies in- 
curred in the operation and maintainance of the said property dur- 
ing the six months then last past. 

That Dwight, as receiver, entered into possession of all the prop- 
erty in the three States named, and thus took possession of the said 
ten locomotives, the subject of the conditional sales and leases before 
mentioned, and thereafter used the said locomotives in the operation 
of the railroad property. 

IV. That default was made on August 1, 1883, in the payment of 
$20,000 and interest then due under the said contract with your 
petitioner, The Grant Locomotive Works, and thereupon, under the 
terms of the said contract, your petitioner became entitled to reclaim 
the locomotives sold or leased by it. 

V. That on or about August 18, 1883, demand was made by your 
petitioner upon Dwight, as receiver as aforesaid, for the surrender of 
the said locomotives, but the said Dwight, as receiver, refused to sur- 
render the same, but, as such receiver, then promised the agent of 
your petitioner that if the said locomotives were left with him he 
would purchase and pay for them ata valuation equal to the amount 
of the instalments or rentals remaining unpaid under the said con- 
tract. 

Vi. That on August 25, 1883, your petitioner presented a petition 
to the United States circuit court in Illinois, praying for an order 
directing Dwight, as receiver, to surrender the said ten locomotives, 
or for other relief, in accordance with the agreement of the said re 
ceiver before alleged. 

That formal action upon this petition was postponed owing to a 
conflict of jurisdiction which had arisen between the judges of the 
sixth and seventh circuits as to some of the property in the hands of 
the receiver, but that on or about Sept. 18, 1883. the said Dwight, 
as receiver, after taking instructions directly from the court which 
had appointed him, fully ratified and completed the agreement of 
purchase above alleged, and contracted as such receiver to take the 
said locomotives and to pay therefor to your petitioner the full con- 
tract price, with interest and without discount. 

VII. That on Oct. 20, 1883, by an order made in the above-entitled 
foreclosure suit instituted by the Central Trust Company of New 
York against the said railroad Co., the said Dwight was removed as 
receiver of the property of the railroad Co. in the State of Ohio, and 
W. M. J. Craig was made receiver thereof in the place and stead of 
the said Dwight, and subsequently the said Craig was likewise made 
receiver of the said property in Illinois and Indiana in the place and 
stead of the said Dwight, and that it was further ordered in the U.S. 
circuit court for the district of Illinois that the receivership already 
existing under the order heretofore entered in the Braman suit 


>, 


} 
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should be extended over and made to apply to the premises and 
property sought to be foreclosed. 

That the said Craig entered into possession of the said property as 
receiver on November 1, 1883, and thus took possession of the said 
locomotives and thereafter used the same in the operation of the 
railroad property. 

That the said locomotives had been by the receiver distributed to 
the different divisons of the said railroad with the result that some 
were in use upon the Cincinnati Northern railway and some upon 
the Dayton and Southeastern Division. 

VILL. That in Oct., 1885, your petitioner presented its intervening 
petition in this cause praying for a surrender of the locomotives or 
for other relief, and thereupon a rule was granted directing the re- 
ceiver to answer, and that said answer was subsequently filed by the 
receiver admitting the contract aforesaid, the receiver's possession 
of the locomotives, and alleging that the same were necessary to 
the successful operation by him of the said railroad, and praying 
the court to make such order as would enable him to retain the pos- 
session and use of the said locomotives. 

IX. That in and by the petition last aforesaid and the answer 
thereto and the other proceedings in the cause it then appeared 
that the said railway company, although it had never paid its 
bonded interest, had yet been allowed by the mortgage hondiaaiian 
and their trustees to remain in the .possession and management of 
the railroad property; that the appointment of the said Dwight 
as receiver, although made at the suit of the said Braman as judg- 
ment creditor, was in fact a collusive proceeding procured in the 
interest of the mortgage bondholders and acquiesced in by their 
trustee; that the said Dwight, as receiver, had taken possession of 
the petitioner’s property in the same interest, and, notwithstanding 
the default in the agreement for the conditional sale and lease 
thereof, had refused to surrender possession thereof when demanded 
by your petitioner, upon the ground that his retention thereof was 
essential and necessary to the operation of the railroad property ; 
that the appointment of the suid Craig as receiver in the place and 
stead of the said Dwight was made upon the motion of the said 
mortgage trustees and at their suit, and that upon a like demand 
for the return of your petitioner’s locomotives the said Craig refused 
to surrender the same for the reason that the same were necessary 
to the operation of the said railroad; that repeated applications 
have been made on behalf of your petitioner, both to the receivers 
and also to the courts appointing the same, for the return of the loco- 
motives or for the payment of the purchase price thereof; that the said 
locomotives was essential to the operation of the railroad property, 
and they retained possession and use of said locomotives in the in- 
terest of the mortgage bondholders and against the will and demand 
of your petitioner; that the said receivers never claimed any right 
to retain the said locomotives except upon condition of ultimate full 
payment to your petitioner of their value; that the said receiver 
Dwight had in term- agreed as receiver to purchase the said loco- 
motives and to pay the full contract price thereof, together with in- 
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terest and without discount; that the said receiver Craig, in his 
answer aforesaid, admitted the facts stated by your petitioner and 
prayed the court to make such orders as would enable him to retain 
possession and use of said locomotives and at the same time fully 
protect the right of your petitioner; that the said Craig, as receiver, 
afterwards, on Dee. 17, 1883, agreed to the valuation fixed in the 
contracts, and by his counsel consented to the entry of the decrees 
securing to your petitioner the payment of the same, with interest, 
and that it had been announced by the judge presiding in this court, 
on Nov. 25, 1885, in open court and in the presence of the solicitor 
of the mortgage trustees, who made no objection to the same, that 
your petitioner’s locomotives aforesaid should be paid for either by 
the issue of receiver’s certificates or in any speedier way practicable. 

X. That on Dee. 22, 1883, decrees were entered herein in the 
matter of the said intervening petition, ordering, adjudging, and de- 
ereeing that the receiver pay to your petitioner, as rentals and in 
full for all claims for rentals, interest, and repairs and for purchase- 
money, the aggregate sum of one hundred and ten thousand three 
hundred and fourteen ($110,514) dollars, and apportioning such pay- 
ments between the separate divisions of the said railroads according 
to the distribution of the said ten locomotives. 

Copies of the said decrees are hereto annexed, marked Schedules 
“A” and “Bb.” The said decrees were entered with the consent of 
the receiver’s solicitors and with the knowledge of the solicitors of 
The Central Trust Co.,complainant in the principal cause. 

The said decrees were so entered at the October term of this court 
for the year 1853. | 

XI. That the February term of this court for the year 1884 passed 
without further action herein in the matter of the said intervening 
petition. 

XII. That by orders directed to be entered herein by Judge Bax- 
ter of his own motion on the 10th day of April, 1884, in the April 
term of this court for the year 1584, copies of which orders are hereto 
annexed, marked Schedule C, it was directed that the said decrees, 
Schedules A and 1, should be vacated. 

That the said order, Schedule C, was based upon a mistake of the 
facts as presented by the recordin this cause; and your petitioner 
insists that notwithstanding the recitalsin the said order, Schedule 
C, the said decrees, Schedules A and B, were entered after an un- 
derstanding with and notice, both actual and constructive, to the 
solicitors of the complainant, the mortgage trustee; and, further, 
that they were abundantly sustained by the sworn answer of the 
receiver, by the correspondence of record, and by the uncontradicted 
facts as they existed and as they were stated upon the face of the 
decrees ; that they were entered with the written consent and ap- 
proval of the receiver; that they were in accordance with the con- 
tracts and agreements made both with the company and with the 
receivers under the actual or implied assent of the mortgage bond- 
holders; that they were authorized by the pleadings and correctly 
recited the facts thereof; that they were presented to the court nearly 
two weeks prior to their entry, and that the solicitors for the receiver 
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and the complainant, the mortgage trustee, had notice thereof and 
opportunity to examine and correct the same; that they followed 
the views which had been expressed by the court in the presence of 
one of the solicitors for the complainant, the mortgage trustee, with- 
out objection upon his part; that after entry they were brought to 
the notice of all the parties to the cause and remained without ob- 
jection for more than a reasonable time, and that the said decrees 
were, under the circumstances, entirely fair and just to the mortgage 
bondholders represented by the complainant, trustee, and to all in- 
terested in the cause. 

XIII. That your petitioner is advised and believes that the said 
order, Schedule C, entered herein on the 10th day of April, 1884, 
purporting to vacate the decrees entered on the 22nd day of Dec., 
1883, were not only based upon an erroneous view of the facts, but, 
moreover, were beyond the power of the court to make, and were of 
no effect and void, and your petitioner has at all times protested 
against the same. 

Not only was the said order, Schedule C, entered by the court of 
it own motion at the said April term and after the expiration of the 
October term of 1883, at which the decrees, Schedules A and B, were 
entered, but also after the intervention and expiration of the Feb- 
ruary term of this court for the year 1884; that, moreover, the said 
order, Schedule C, was entered without proof, without change in pe- 
tition of your petitioner or of the receiver's answer thereto, or without 
other change in the pleadings in the cause and with the record 
standing unchanged from its position on Dee. 22, 1883, when the 
said decrees, Schedules A and B, were entered. 

XIV. That by virtue of an order made herein April 5, 1885, it 
was referred to Hon. Jacob D. Cox, as master, directing him to ascer- 
tain the amount of the leased equipment upon the raid railroad, the 
use made of the same, the necessity for its continued use, and what 
would be a fair and just compensation for the past and future use 
thereof, and also what, if any, deterioration the said equipment had 
suffered since it came to the hands of the receiver; that your peti- 
tioner, although protesting in writing that the said order and the 
proceedings thereon should not affect his claim herein, did, thus 
protesting, attend before the said master and make proof as to the 
use made by the receiver of said ten locomotives and as to their 
value and condition; that the said master made a report unto this 
court as to all the matters referred to him, and therein reported that 
the said 10 locomotives had been used by thesaid receivers, and that 
their continued use was necessary in the operation of the property ; 
that the said master further reported that there should be allowed 
and paid to your petitioner for the said locomotives the sum of $160 
per month rental from the Ist day of August, 1883, and reporting 
also the rent due for the six months prior to said date, at same rate, 
with an allowance for damages, and no more, instead of the sum of 
$110,314, which this court had, on Dec. 22, 1883, decreed should be 
allowed and paid to your petitioner for ‘'1e said locomotives. 

That your petitioner duly protested against any confirmation of 
the report of the said master so far as the same affected his claim, 
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but your petitioner is informed and believes that on the 12th day 
of November, 1885, an order was entered confirming the said report 
generally, but reducing the monthly rental to $115 per month and 
disallowing all rentals and repairs prior to Novy. 1, 1885, copy of 
which order is hereunto annexed, marked Schedule “ D.” 

That your petitioner is, however, advised and believes that the 
entry of said order was without effect upon your petitioner’s claim 
herein, the same having been adjudicated by the said decrees en- 
tered on Dec. 22, 1883, and the said decrees never having been 
effectively vacated or altered. 

XV. That the said 10 locomotives at all times subsequent to the 
appointment of the receivers aforesaid and until the sale of the said 
railway property and its transfer to the purchasers thereof, July 22, 
1884, remained in the possession and use of the said receivers and 
formed an essential part of the equipment emploved by the receivers 
in the operation of the said railroad. 

That no sum of money whatever has ever been paid to vour peti- 
tioner by either the said receivers for such use of the said locomotives 
or by way of compensation for the deterioration suffered by the said 
locomotives during such use. 

That the said locomotives suffered very serious deterioration in 
the said use; that the proper and usual repairs were not made to 
the same, so that the said locomotives were, on the 22nd day of July, 
1884, by reason of the said deterioration and want of repair alone, 
of very much less value than they were when the return thereof 
was demanded by your petitioner from the said receivers. 

That the market value of locomotives of the class to which the 
said ten locomotives belong very seriously depreciated since your 
petitioner demanded from the receivers the return thereof and prior 
to July 22, 1884, and that vour petitioner could not at said last- 
named date obtain for the said locomotives, had they been in good 
order, more than thirty per cent. of the sum of money which your 
petitioner could have obtained therefor had the receivers returned 
the said locon.otives to it upon its demand. 

That after July 22, 1884, and to this date the purchaser retained 
said locomotives in use, but upon special agreement as to rental, 
and such was to be without prejudice to the legal rights of the par- 
ties pending the final determination of the questions ‘herein. 

XVI. That your petitioner is advised and believes that it is en- 
titled to be paid and allowed to it by the said decrees entered Dec. 
22, 1885, and that the same should be ordered paid to your pe- 
titioner out of the net income, if any there be, of the receivership, 
and in default thereof, then out of the proceeds of the sale of the 
corpus of the railroad property. 

Wherefore your petitioner prays that it may be ordered and de- 
creed that the said decrees entered herein on the 22nd day of Dec., 
1883, are still valid and effectual decrees, adjudicating finally the 
said rights of your petitioner herein, and that the orders entered 
herein on the tenth day of April, 1884, purporting to vacate the 
said decrees, and the order entered herein on the Sth day of April, 
1884, so lar as the same can be considered to refer to a master the 
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matters of your petitioners claim, and any order herein confirming 
uny report of the said master may, and each of the saine may, be 
ordered and decreed to be without effect upon the rights of vour pe- 
titioner, and that it be ordered and decreed that your petitioner 
shall be paid and allowed for its said equipment the sum of 
$110,314, together with interest from the said 22nd day of Decem- 
ber, 1883, to be paid out of the net income of the receivership, if 
any, so far as the same shall suffice, and that it be further ordered, 
adjudged, and decreed that any balance of your petitioner’s said claim 
sv ascertained not so paid shall be paid out of the proceeds of the 
sale of the mortgaged property in the principal cause herein, or that 
your petitioner may have such other or further relief as to your 
honors may seem meet in the premises; and your petitioner will 
ever pray. 
GRANT LOCOMOTIVE WORKS, Petitioner, 
By R. S. GRANT, Pres'd. 


BLUFORD WILSON, Solicitor. 


Unitep STATES OF AMERICA, -_ 
Southern District of New York, | ~° 


R. S. Grant, being duly sworn, on his oath deposes and says that 
he is the president of the Grant Locomotive Works, the petitioner 
above named; that the facts set forth in the foregoing petition, so 
far as they purport to be stated as of his own knowledge, are true, and 
so far as they purport to be stated upon information and belief he 


believes to be true. 
R. S. GRANT. 


Subscribed and sworn to before me this 5th day of Feb., 1887. 
CARSTEN WENDT, 
Notary Public, Kings County. [sEav.] 


Certf. filed in New York Co. 


SCHEDULE “A.” 


Tut Unitep States oF AMERICA, \ se: 
Western Division of the Southern District of Ohio, 


At a stated term of the circuit court of the western division of the 
southern district of Ohio, in the 6th judicial circuit of the United 
States of America, begun and had in the court-rooms, at the city of 
Cincinnati, O., in said district, on the first Tuesday of October, being 
the second day of that month, in the year of our Lord one thousand 
eight hundred and eighty-three, and of the Independence of the 
United States of America the one hundred and eighth—present, 
the Hon. Geo. R. Sage—on Saturday, the 22nd day of December, 
1883, among the proceedings had were the following, to wit: 
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Tue Centra Trust Co. or New York, Com- 
plainant, \in Chancery. 
against | # 3078. 
Tue Cincinnati Nortnern Raritway Co. et al. 


In the matter of the intervening petition of the Grant Locomotive 
Works and the American Loan and Trust Co. 


The said cause came on to be heard upon the petition and the 


answer of the receiver thereto and upon the evidence submitted on Y 
behalf of said petitioners. : 
i And it appearing to the satisfaction of the court that the receiver 


has in his possession Gra t locomotive # 65 and is using the same 
in the operation of the said Cincinnati Northern Railway Co., be- 
tween Cincinnati and Dayton, Ohio, and that the said locomotive is 
one of the ten covered by the : agreement of lease set out in said peti- 
tion, and was acquired by the Toledo, Cincinnati and St. Louis Rail- 
road Co., one of the defendants, under the terms of said agreement, 
and was so held at the date of the appointment of the receiver 
herein ; 

And it further appearing that the present receiver or his prede- 
cessor took the said locomotive, with its tender, into his possession as : 
such receiver on the first day of August last, and has had the same 
without having made any payment on account of rental, as provided 
in said indenture of lease, or other compensation for the use thereof: ~—- 

And it further appearing that the said locomotive is, in the Judg- 
ment of the receiver, necessary to the proper operation of said rail- 
way and should be acquired as part of its permanent equipment, 
and that the petitioners are willing, upon receipt of the contract 
price or upon being adequately secured therein, to transfer the title 
of the same to the receiver; 

And the matter being fully heard by the court, and upon due de- 
liberation thereon, it is hereby ordered, adjudged, and decreed that 
the receiver pay to the said petitioner as rental for said locomotive 
and tender, an! in full for all claims for rental, interest, and repairs 
down to the first day of Dee., 1583, the sum of $2,361.50, the same 
being the amount due to said date under the terms of said lease. 

And the further sum of $3 ae in full as purchase-money 
for said locomotive and tender. 

And it is further ordered that the receiver pay said several amounts, 


as part of the operating expenses of the said railway, out of any money ~ 5° 
not appropriated for the payment of current labor, supplies, and 
taxes. 


And it is further ordered and decreed that the said several amounts, 
with interest thereon, at the rate of six per cent., from the Ist 
day of Dee., 1883, shall be a charge upon the earnings, income, and 
all the property of the said Cincinnati Northern Railway Co. as 
ahead of the first mortgage or other bonded debt of said company, 
and any balance of said several amounts remaining unpaid at the 
date of the foreclosure and sale of the said railway shal! be a first 
lien thereon and the said sale shall be made subject thereto. 


~~ —_ i tt i 
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THe Unitep States OF AMERICA, 
Western Division of the Southern District of Ohio, 


1, B. R. Cowen, clerk of the circuit court of the United States 
within and for the division and district aforesaid, do hereby certify 
that the foregoing entry is truly taken and correctly copied from the 
journal of said court. 

In testimony whereof I have* hereunto set my hand and affixed 
the seal of said court, at the city of Cincinnati, this 24th day of Janu- 


ary, A. D. 1887. 
B. R. COWEN, Clerk, 
[SEAL. } By R. C. GEORGI, Deputy. 


ScHEDULE B, 


Tue Unirep States GF AMERICA, Ms: 
Western Division of the Southern District of Ohio, 


At a stated term of the circuit court of the western division of the 
southern district of Ohio, in the sixth judicial circuit of the United 
States of America, begun and had in the court-rooms, at the city of 
Cincinnati, O., in said district, on the first Tuesday of October, being 
the second day of that month, in the year of our Lord one thousand 
eight hundred and eighty-three, and of the Independence of the 


United States of America the one hundred and eighth—present, the 


Hon. Geo. R. Sage—on Saturday the 22nd day of Dec., 1883, among 
the proceedings had were the following, to wit: 


Tue Centrat Trust Co. or New York ) 
against 

Tue Torepo, Cincinnati AND Sr. Lourts >In Chancery. # 3578, 
Railroad Co. (Dayton and Southeastern 
Division) et al., Defendants. 


In the matter of the intervening petition of the Grant Locomotive 
Works and the American Loan and Trust Co. 


The said cause came on to be beard upon the petition and the 
answer of the receiver thereto and upon the evidence submitted on 
belialf of said petitioners. 

And it appearing to the satisfaction of the court that the receiver 
has in his possessien Grant locomotives #57 to 62, inclusive, and 64 
to 66, inclusive, with tenders, and is using the same in the opera- 
tion of the said Southeastern Division of the defendant company’s 
railroad between Dayton and —, Ohio, and tiat the said locomotives 
are nine of the ten covered by the agreement of lease set out in said 
petition, and were acquired by said defendant, The Toledo, Cincin- 
nati and St. Louis Railroad Co., under the terms of said agreement, 
and were so held at the date of the appointment of the receiver 
herein ; 

And it further appearing that the present receiver or his prede- 
cessor took the said locomotives into his possession as such receiver 
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on the first day of August last, and has had the same in continuous 
use and possession since that date without having made any pay- 
ment on account of the rental,as provided in said indenture of lease, 
or other compensation for the use thereof; 

And it further appearing that the said locomotives are, in the 
judgment of the receiver, necessary to the proper operation of the 
said division of said railway, and should be acquired as part of its 
permanent equipment, and that the value of said locomotives and 
tenders as fixed in said agreement of lease is reasonable, and that 
the petitioners are willing, upon the receipt of the contract price or 
upon being adequately secured therein, to transfer the title of the 
sume to the receiver; 

And the matter being fully heard by the court, and upon due 
deliberation thereon, it is ordered, adjudged, and decreed that the 
receiver pay to the said petitioners as rental for said locomotives and 
tenders, and in full for all claims for rental, interest, and repairs 
down to the first day of Dee., 1883, the sum of $21,252.70, the same 
being the amount due to said date under the terms of said lease, and 
the turther sum of $78,050, balance in full as purchase-money for 
said locomotives and tenders. 

And it is further ordered that the receiver pay said several 
amounts, as part of the operating expenses of the said Southeastern 
Division, out of any money not appropriated for the payment of cur- 
rent labor, supplies, or taxes. 

And it is further ordered and decreed that the said several amounts, 
with interest thereon, at the rate of six per cent., from the Ist day of 
December, 1883, shall be a charge upon the income, earnings, and 
all the property of the said Toledo, Cincinnati and St. Louis railroad, 
and especially of said Southeastern Division, prior to the first mort- 
gage or other bonded debt of said railroad or said division thereof, 
and any balance of said several amounts remaining unpaid at the 
date of the foreclosure and sale of the said railroad or said division 
shall be a first lien thereon and the said sale shall be made subject 
thereto. 


THe Unirep States oF AMERICA, - 
, . - . ” ¥ . . . Pa S 
Western Division of the Southern District of Ohio, ~~: 


I, B. R. Cowen, clerk of the circuit court of the United States 
within and for the division and district aforesaid, do hereby certify 
that the foregoing entry is truly taken and correctly copied from 
the journal of said court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Cincinnati, this 24th day of 


January, A. D. 1887. 
B. R. COWEN, Clerk, 
[SEAL. |] By R. C. GEORGI, Deputy. 
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Scuevuie C. 


Tue Unitrep States OF AMERICA, pe 
Western Division of the Southern District of Ghio, | ° 


Ata stated term of the circuit cpurt of the western division of the 
southern district of Ohio, in the sixth judicial circuit of the United 
States of America, begun and had in the court-rooms, at the city of 
Cincinnati, O., in said district, on the first, Tuesday of April, bein 
the first dav of that month, in the year of our Lord one atonal 
eight hundred and eighty-four, and of the Independence of the 
United States of America the one hundred and eighth—present, the 
Hon. John Baxter, judge—on Thursday, the 10th day of April, 1884, 
among the proceedings had were the following, to wit: 


THe Centra Trust Co. or New York, &c., 
against " 
af »# 3578. In Chancery. 


Tue ToLtepo, DELPHOS AND egaenaee 
RAILROAD Co. et al. 


This day this cause came on further to be heard upon the inter- 
vening joint petition of the American Loan and Trust Co. and of 
the Grant Locomotive Works, filed in this cause on the 27th day 
of October, A. D. 1883, and the court, being fully advised in the 
premises, does order, adjudge, and decree as follows, viz: 

The court finds that the two decrees herein made and entered upon 
said petition on the 22nd day of Dec., A. D. 1883, were entered with- 
out notice to the complainant herein and without proof; that the 
said decrees are erroneous and unjust to the bondholders for whom 
the said complainant is trustee, and are unauthorized by the plead- 
ings, and are based upon a misrecital of the facts as evidenced by 
the record in this cause; that said decrees were authorized by the 
court without examination, in the erroneous belief, entertained at 
the time, that all the parties in interest had assented to said decrees, 
and that the parties adversely interested acquired no knowledge of 
the allowance of said decrees until about the 24th day of Feb., A. D. 
1884, and after the adjournment of the term of court at which the 
same were entered, and thereupon it is by the court, of its own mo- 
tion, adjudged, ordered, and decreed that the said decrees be, and 
they are hereby, annulled, set aside, and held for naught; and the 
court, coming now to determine the questions arising upon the said 
intervening petition of the American Loan and Trust Co. and of the 
Grant Locomotive Works, does order, adjudge, and decree as fol- 
lows, viz: 

That the relief prayed for in the said intervening petition be, and 
it is hereby, denied, except as hereinafter provided, and the court 
does further find that the said petitioners are entitled to fair com- 
pensation for the use of said rolling stock described in their said 
petition by the receiver in this cause upon the railroad of the de- 
fendant, The Toledo, Delphos and Burlington Railroad Company, 
commonly known as the Southeastern Division of the Toledo, Cin- 
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cinnati and St. Louis railroad, and for any deterioration by reason 
of such use; but the court defers the determination of the amount 
of such compensation until the coming in of the report thereon of 
the master appointed in this cause on the 5th day of April, A. D. 
1884; and the court does further find that the said petitioners are 
entitled to take and repossess themselves of their said rolling stock 
wherever the same may be found in the possession of the receiver 
appointed in this cause or of the receiver appointed in causes # 3004, 
3576, 3577, or 3579 in this court, and leave is hereby granted to said 
petitioners to apply at any time to this court for any additional 
orders that may be necessary in that behalf; and the said Ameri- 
can Loan and Trust Co. and Grant Locomotive Works applied for 
leave to answer the petition of the complainant, Phe Central Trust 
Co., filed March 15, 1854, and to support their answer by affidavits 
or other proof, and the court, entertaining the opinion that the an- 
swer and affidavits proposed and by force of the foregoing decree 
rendered unnecessary, declined to grant the leave asked and refused 
to permit an answer to said petition for rehearing on affidavits or 
other proof in support thereof to be filed, and thereupon the inter- 
vening petitioners, The American Loan’ and Trust Company and 
Grant Locomotive Works in open court prayed for an appeal from 
the foregoing decree, which is thereupon disallowed by the court. 


THe United STATES OF AMERICA, -_ 
Western Division of the Southern District of Ohio, 


I, William C. Howard, clerk of the circuit court of the United States 
within and for the division and district aforesaid, do hereby certify 
that the foregoing entry is truly taken and correctly copied from 
the journal of said court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Cincinnati, this 14th day of 
April, A. D. 188-4. 

WM. C. HOWARD, Clerk, 
By R. C. GEORGI, Deputy. [sear.] 


SCHEDULE “ D.” 


Tae Unirep States OF AMERICA, 


Western Division of the Southern District of Ohio, | ai 


Ata stated term of the circuit court of the western division of the 
southern district of Ohio, in the sixth judicial circuit of the United 
States of America, begun and had in the court-rooms, at the city of 
Cincinnati, O., in said district, on the first Tuesday in October, be- 
ing the sixth day of that month, in the year of our Lord one thou- 
sand eight hundred and eighty-five, and of the Independence of the 
United States of America the one hundred and tenth. 

Present: The Hon. Geo. R. Sage, district judge, and Hon. John 
Baxter, circuit judge. 
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Tre CentraL Trust Co. or New YorxkK 


against In Chancery. 
THe ToLtepo, DeLpHos AND BuRLINGTON RAILROAD # 3578. 
Co. et al. 


At Cineinnati, in said district, on the 12th day of November, A. 
D. 1885. | 

Present: Hon. John Baxter arrd Hon. Geo. R. Sage, judges. 

This cause coming on this day to be heard upon the report of 
Jacob D. Cox, special master herein, filed June 26, 1884, and upon 
the several exceptions of the several parties In interest to the said 
report, and upon the testimony, exhibits, and proof accompanying 
the said report, and thereupon the court having heard the arguments 
of counsel for the respective parties in interest and being now fully 
advised in the premises— 

The court doth order, adjudge, and decree that the various owners 
of cars and locomotives embraced in the petitionsof intervention and 
in the report of Jacob D. Cox, special master, do have and recover 
for the use of their respective cars and locomotives at the rates 
hereinafter specified from the time William J. Craig, as receiver in 
this cause, took possession as receiver of the proj erty sold, namely, 
November 1, 1883, to the 22nd day of July, 1884, at the following 
rates, namely : 


For locomotives, at the rate of......--- ------- $115 00 per month 
For passenger cars, at the rate of.--. -...---- 06 00 “ - 
For none express, and caboose cars, at the- 

I OE ccesiciscsencats teiitaietriatitaecehiarramatint. ceimasiesial ty iteaibiaaaaaaial 18 00 “ se 
For box cars, at the rate of... ..---.-------- 5 00 “ 64 
For stock cars, at the rate of-.....-.-. ..--.. § 00 “ , 
For coal cars, at the rate of.........-...-.... 450 “ “ 
For gondolars, at the rate of....---.-.-.-.--- 450 “ “ 
For flat cars, at the rate of..............---- 350 “ = 


The court doth further order, adjud ze, and decree that the special 
master hereinafter designated do take and consider all the testimony 
and exhibits taken before Jacob D. Cox, special master heretofore 
appointed by the United States circuit court for the district of In- 
diana, on Dec. Ist, 1884, concerning the amount due to the owners 
of such cars and locomotives or repairs thereon, and that he report 
to the court’therefrom his conclusions as to the amount which should 
be allowed for such repairs during the re eivership of the said Wil- 
liam J. Craig. 

The court doth further order, adjudge, and decree that all such 
rentals and repairs are a prior and paramount lien, to be paid out of 
the proceeds of the foreclosure sale of the mortgaged premises prior 
to any distribution of such proceeds among the holders of the bonds 
secured by said mortgage. 

The court doth further order, adjudge, and decree that the claims 
of the owners of all such cars and locomotives for rental for the use 
of the same and for repairs for the period of six months prior to the 
appointment of EE. E. Dwight as receiver, namely, August 1, 1883, 
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be, and the same are hereby, disallowed; and the court doth further. 


order that the claims of the said owners of cars and locomotives for 
rental for the use of the same and for repairs for the three months 
covered by the receivership of said E. E. Dwight, to wit, from the Ist 
day of August to the Ist day of November, 1883, be, and the same 
are hereby, disallowed. 

The court doth further order, adjudge, and decree that the owners 
of such cars as have been destroyed while in use upon said railway 
between the said first day of November, 1853, and July 22, 1884, to 
have and recover the full value thereof at the time of such destruc- 
tion, to be determined by reference to a master, as hereinafter pro- 
vided, and that the same is a prior and paramount lien, to be paid 
out of the proceeds of the foreclosure sale of the mortgaged premises 
prior to any distribution of such proceeds among the holders of the 
bonds secured by said mortgage. 

The court doth further order, adjudge, and decree that the rentals 


and repairs due for all the cars and of locomotives in use by the re-— 


ceiver from Nov. 1, 1883, to July 22, 1884 (being the date of the sur- 
render by said receiver of the property in his custody as receiver 
herein), be apportioned among and paid by the several divisions 
upon the percentages reported by the said Jacob D. Cox, special 
master, as set forth in his report, as follows, namely : 


Divisions. Per cent. 
eS TEE scene arene coiniininimmmingniidiabiaiieiasiiii ees AO 
SN TIC OCID os eo cn cco cnemininiintin eintneiibiinan nannies 23.79 
Dayton Division .. 2.4 connec cenccswecs semmutqeunne satis 12.98 
Dayton and Southeastern Division ~...-.....-...-.-.--.--- 32.67 
Reet TEE TUN OOED cv ceimnincs.totniteins iesttnaninnianti ilies aimee inital ils . 198 
Cineinnati Northern Division.....-....0-- 2-2 22 aia aia 
i” Eee TOR cccicncncecntite: talttarsiennarteinamcinnmaiicaiinianeetaa es 4.16. 

22.66 


The court doth further order, adjudge, and decree that this cause 
be, and the same is hereby, referred to William P. Fishback, as 
special master, to report to the court, in accordance with the provis- 
ions hereof, the amount due to each petitioner or owners of cars 
and locomotives for rentals and repairs, as well as for such cars as 
have been destroyed while in use by said receiver, and that said 
master shall report the amount of rental due to David B. Paul, 
trustee, for the use by said receiver of fifty sets of trucks described 
in the petition of the said David b. Paul, trustee. 

As to all exceptions to the report of Jacob D. Cox, special master, 
which are inconsistent herewith it is ordered that the same be, and 
they are hereby, overruled, and in other respects such exceptions are 
hereby sustained. 

From which order and de¢tree the petitioners, R. S. Grant, the 
Grant Locomotive Works, and the American Loan and Trust Com- 
pany, trustee; E. B. Phillips, trustee; the American Loan and Trust 
Co., trustee; the United States Rolling Stock Co—David B. Paul, 
trustee; Pennock Brothers; Clark, Post and Martin, and George 
William Baliou, trustee, respectfully pray, each for himself, an ap- 
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peal, which is allowed to each respectively upon giving a bond, with 


_ sufficient surety, in the penal sum of five hundred dollars. 


It is further ordered that the said speciai master do take proof 
and report to the court the amounts which should be allowed to the 
owners of such cars and locomotives as rental for the use of the same 
hy George Hafer, as receiver of the Cincinnati Northern railroad, 
during such period as they may have been used by him, as well as 
the value of such cars and locomotives as may have been destroyed 
while used by said Hafer as such receiver. 


JOHN BAXTER, Judge, &e. 


Tue Unitep States OF AMERICA, we 
Western Division of the Southern District of Ohio, ; 


I, B. R. Cowen, clerk of the — court of the United States within 
and for the division and district aforesaid, do hereby certify that the 
foregoing is truly taken and correctly copied from the journal of 


said court. 
[In testimony whereof I have hereunto set my hand and affixed the 
seal of said court, at the city of Cincinnati, this 24th day of January, 


A. D. 1887. 
B. R. COWEN, Clerk, 
By R. C. GEORGI, Deputy. [sEat.] 


(Record, p. 371 to p. 404.) 


And afterwards, to wit, on the 8th day of February, A. D. 1887, 
the following intervening petition of R. S. Grant was filed in the 
clerk’s office of said court, clothed in the words and figures follow- 
ing, to wit: 


Intervening Petition of R. 8S. Grant. 


In the United States Circuit Court, Southern District of Ohio, West- 
. ern Division. 


Tue CentraL Trust Co. or New York, Com- 


plainant, # 3054, 3576, 3577, 


agama 3578, and 3579 
Tue Torepo, Cincinnati AND St. Louis Rattr- » GES SUEe. 
In Chancery. 


road Co., The Cincinnati Northern Railroad 
Co., and Granville D. Braman, Respondents. 


In the matter of the intervening petition of R. 8S. Grant. 


To the honorable the judges of the circuit court of the United States 

for the southern district of Ohio (western division): 

Your petitioner, R. S. Grant, respectfully shows into this honor- 
able court as follows: 

1. That on March 24, 1883, your petitioner, R. S. Grant, and the 
Toledo, Cincinnati and St. Louis Railroad Company entered into a 
contract for the conditional sale or lease to the said railroad com- 
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pany of ten locomotives, of the value and agreed price or of aggre- 


» ~~ = , 


gate rental $90,558.97, of which $18,558.97 was paid in cash and the 


remaining $72,000 was payable in monthly installments of from 


$1,300 to $1,500 each, together with six per cent. interest, taxes, and 
insurance premiums, the final payment becoming due April 10, 
1888, the railroad company, as vendee and lessee, being bound to 
keep the locomotives fully repaired. 

II. That the said locomotives were duly delivered by your peti- 
tioner to the said railroad Co., and were used by it in the operation 
of its railroad up to August Ist, 1883. 

The three monthly installments for May, June, and July, 1883, 
were paid under this contract. 

III. That on August 1, 1883, one G. D. Braman, a judgment 
creditor of the said railroad Co., filed a ereditor’s bill in the United 
States circuit court for the district of Illinois, in the seventh circuit, 
praying, among other things, for the appointment of a receiver of 


the property of said railroad company, and alleging that the public 


interests and the interest of all the owners and creditors of the said 
company would greatly suffer should its line of railroad cease to be 
operated, and that the saine could not be operated without the con- 
tinued use thereon of the foresaid ten locomotives, which the com- 
plainant stated he was informed and believed were likely to be 
withdrawn if overdue payments thereon were not soon made; that 
to this bill the Central Trust Co. of New York, complainant herein, 
as trustee of the mortgage creditors of said railroad, voluntarily 
entered its appearance, and it acquiesced in the appointment of the 
receiver thereunder in accordance with the prayer of the bill. 

That thereupon Edwin D. Dwight was appointed receiver by the 
United States circuit courts in the States of I]linois and Indiana of the 
property of the Toledo, Cincinnati and St. Louis Railroad Company 
in those States, and on August 2, 1883, under ancillary proceedings 
in the United States circuit courts in Ohio, the said Dwight was also 
appointed receiver of all the property of the said railroad Co. in the 
State of Ohio. 

That in the orders appointing the said receiver it was, among 
other things, provided that the receiver should take possession and 
operate the said railroad and premises described in said bill of com- 
plaint, and should pay all debts for wages, materials, and supplies 
incurred in the operation and maintainance of the said property 
during the six months then last past. 

That Dwight, as receiver, entered into possession of all the prop- 
erty in the three States named, and thus took possession of the said 
ten locomotives, the subject of the conditional sales and leases be- 
fore mentioned, and thereafter used the said locomotives in the oper- 
ation of the railroad property. | 

IV. That default was made on August 10, 1883, in the payment 
of the installment or rental of $1,500 and interest then due under 


the said contract with your petitioner, R. S. Grant, and thereupon, . 


under the terms of the said contract, your petitioner became en- 
titled to reclaim the locomotives sold or leased by him. 
V. That on or about August 18, 1883, demand was made by your 


i? 
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petitioner upon Dwight, as receiver as aforesaid, for the surrender of 
the said locomotives, but the said Dwight, as receiver, refused to sur- 
render the same, but as such receiver then promised the agent of 
your petitioner that if the said locomotives were left with him he 
would purchase and pay for them at a valuation equal to the amount 
of the installments or rentals remaining unpaid under the said con- 
tract. 

VI. That on August 25, 1883, your ——- presented a petition 
to the United States circuit court in Illinois praying for an order 
directing Dwight, as receiver, to surrender the said 10 locomotives or 
for other relief in accordance with the agreement of the said receiver 
before alleged ; that formal action upon this petition was postponed, 
owing toa conflict of jurisdiction which had arisen between the 
judges of the 6th and 7th circuit- as to some of the property in the 
hands of the receiver, but that on or about Sept. 15, 1883, the said 
Dwight, as receiver, after taking instructions directly from the court 
which had appointed him, fully ratified and completed the agree- 
ment of purchase above alleged, and contracted as such receiver to 
take the said locomotives and to pay therefor to your petitioner the 
full contract price, with interest and without discount. 

VII. That on October 20, 1883, by an order made in the above- 
entitled foreclosure suit instituted by the Central Trust Co. of New 
York against the said railroad Co., the said Dwight was removed as 
receiver of the property of the railroad company in the State of Ohio, - 
and William J. Craig was made receiver thereof in the place and 
stead of the said Dwight, and subsequently the said Craig was like- 
wise made receiver of the said property in Illinois and Indiana in 
the place and stead of the said Dwight, and that it was further or- 
dered in the U.S. circuit court for the district of that the re- 
ceivership already existing under the order theretofore entered in 
the Braman suit should be extended over and made to apply to the 
premises and property sought to be foreclosed. 

That the said Craig entered into possession of the said property as 
receiver on November 1, 1883, and thus took possession of the said 
locomotives and thereafter used the same in the operation of the 
railroad property. 

That the said locomotives had been by the receiver distributed to 
different divisions of the said railroad with the result that one, #73, 
was in use upon the Cincinnati Northern railway, and three, #67, 
68, and 72, upon the Dayton and Southeastern Division, and the 
remaining six on the main line of the said Toledo, Cincinnati and 
St. Louis railway, between Toledo and St. Louis. 

VIII. That in October, 1883, your petitioner presented his inter- 
vening petition in this cause, praying for a surrender of the locomo- 
tives or for other relief, and thereupon a rule was granted directing 
the receiver to answer,and that an ansver was subsequently filed by 
the receiver, admitting the contract aforesaid, the receiver's posses- 
sion of the locomotives, and alleging that the same was necessary to 
the successful operation by him of the said railroad, and praying the 
court to make such order as would enable him to retain the pos- 
session and use of the said locomotives. 
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IX. That in and by the petition last aforesaid and the answer 
thereto and the other proceedings in the cause it then appeared that 
the said railway Co., although it had never paid its bonded interest, 
had yet been allowed by the mortgage bondholders and their trustees 
to remain in the possession and management of the railroad prop- 
erty; that the appointment of the said Dwight as receiver, although 
made at the suit of the said Braman as judgment creditor, was, in 
fact, a collusive proceeding procured in the interest of the mortgage 
bondholders and acquiesced in by their trustee; that the said 
Dwight, as receiver, had taken possession of the petitioner’s property 
in the same interest and notwithstanding the default in the agree- 
ments for the conditional sale and lease thereof when demanded by 
your petitioner upon the ground that his retention thereof was essen- 
tial and necessary to the operation of the railroad property; that 
the appointment of the said Craig as receiver in the place and stead 
of the said Dwight was made upon the motion of the said mortgage 
trustees and at their suit, and that upon a like demand for the re- 
turn of your petitioner’s locomotives the said Craig refused to sur- 
render the same, for the reason that the same were necessary to the 
operation of the said railroad; that repeated applications have been 
made on behalf of your petitioner, both to the receivers and also to 
the courts appointing the same, for the return of the locomotives or 
for the payment of the purchase price thereof; that the said re- 
ceivers had always insisted that the retention of the said locomotives 
was essential to the operation of the railroad property, and they re- 
tained possession and use of said locomotives in the interest of the 
mortgage bondholders and against the will and demand of your pe- 
titioner; that the said receivers never claimed any right to retain 
the said locomotives, except upon condition of ultimate full pay- 
ment to your petitioner of their value; that the said receiver 
Dwight had in terms agreed as receiver to purchase the said loco- 
motives and to pay the full contract price thereof, together with in- 
terest and without discount; that the said receiver Craig in his 
answer aforesaid admitted the facts stated by your petitioner, and 
prayed the court to make such order as would enable him to retain 
possession and use of said locomotives and at the same time fully 
protect the right of your petitioner; that the said Craig, as receiver, 
afterwards, on Dec. 7, 1883, agreed to the valuation fixed in the 
contracts and by his counsel consented to the entry of the decrees 
securing to your petitioner the payment of the same, with interest, 
and that it had been announced by the judge presiding in this 
court on Noy. 25, 1883, in open court and in the presence of the so- 
licitor of the mortgage trustees, who made no objection to the same, 
that your petitioner’s locomotives aforesaid should be paid for either 
by the issue of receiver's certificates or in any speedier way practi- 
cable. : 

X. That on Dee. 22, 1883, decrees were entered herein in the 
matter of the said intervening petition ordering, adjudging, and 
decreeing that the receiver pay to your petitioner, as rentals and in 
full for all claims for rentals, interest, and repairs and for purchase- 
money due upon the said locomotives # 67, 68, 72, and 73, the ag- 
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gregate sum of thirty-three thousand and one hundred and sixty- 
one 7e°y ($33,161.89) dollars, and apportioning such payments between 
the separate divisions of the said railroads according to the distribu- 
tion of the said four locomotives. 

Copies of the said decrees are hereto annexed, marked Schedules 
“E” and“F.” Thesaid decrees were entered with the consent of the 
receiver's solicitors and with the knowledge of the solicitors of The 
Central Trust Company, complainant in the principal cause. 

XI. That the Febrens term of this court for the year 1884 passed 
without further action herein in the matter of the said intervening 
petition. 

XII. That by orders directed to be entered herein by Judge Bax- 
ter of his own motion on the 10th day of April, 1884, in the April 
term of this court for the year 1884, copies of whieh orders are 
hereto annexed, marked Schedule “G,” it was directed that the said 
decrees, Schedules E and F, should be vacated. 

That the said order, Schedule G, was based upon a mistake of the 
facts as presented by the record in this cause; and your petitioner 
insists that notwithstanding the recitals in the said order, Schedule 
G, the said decrees, Schedules E and F, were entered after an under- 
standing with and notice, both actual and constructive, to the so- 
licitor of the complainant, the mortgage trustee; and, further, that 
they were abundantly sustained by the sworn answer of the receiver, 
by the correspondence of record, and by. the uncontradicted facts of 
the decrees; that they were entered with the written consent and 
approval of the receiver; that they were in accordance with the 
contracts and agreements made both with the company and with 
the receivers under the actual or implied assent of the mortgage 
bondholders; that they were authorized by the pleadings and cor- 
rectly recited the facts thereof; that they were presented to the court 
nearly two weeks prior to their entry, and that the solicitors for the 
receiverand the complainant, the mortgage trustee, had notice thereof 
and opportunity to examine and correct the same; that they fol- 
lowed the views which had been expressed by the court in the pres- 
ence of one of the solicitors for the complainant, the mortgage 
trustee, without objection upon his part; that after entry they were 
brought to the notice of all the parties to the cause and remained 
without objection for more than a reasonable time, and that the 
said decrees were under the circumstances entirely fair and just to 
the mortgage bondholders represented by the complaivant trustee 
and to all interested in the cause. 

XIII. That your petitioner is advised and believes that the said 
order, Schedule G, entered herein on the 10th day of April, 1884, 
purporting to vacate the decrees entered on the 22nd day of Dec., 
1883, were not only based upon an erroneous view of the facts, but, 
moreover, were beyond the power of the court to make and were of 
no effect and void, and your petitioner has at all times protested 
against the same. 

Not only was the said order, Schedule G, entered by the court of 
its own motion at the said April term and after the expiration of 
the October term of 1883, at which the decrees, Schedules E and F, 


6S oc. T. CO. OF N. Y. VS. GRANT LOCOMOTIVE WORKS ET AL. AND 


were entered, and also after the intervention and expiration of the 
February term of this court for the year 1884; that, moreover, the 
said order, Schedule G, was entered without proof, without change 
in petition of your petitioner or of the receiver’s answer thereto, or 
without other change in the pleadings in the cause and with the 
record standing unchanged from its position on Dec. 22, 1855, when 
the said decrees, Sehedules E and F, were entered. 

XIV. That by virtue of an order made herein April 5, 1884, it 
was referred to Hon. Jacob D. Cox, as master, directing him to as- 
certain the amount of the leased equipment upon the said railroad, 
the use made of the same, the necessity for its continued use, and 
what would be a fair and just compensation for the’ past and future 
use thereof, and also what, if any, deterioration the said equipment 
had suffered since it came to the hands of the receiver; that your 
petitioner, although protesting in writing that the said order and 
proceedings thereon should not effect his claim herein, did, thus 
protesting, attend before the said master and make proof as to the 
use made by the receiver of said ten locomotives and as to their 

value and condition. 

That the said master made a report unto this court as to all the 
matters referred to him, and therein reported that the said ten loco- 
motives had been used by the said receivers, and that their continued 
use was necessary in the operation of the property: that the said 
master further reported that there should be allowed and paid to 
your petitioner for the said four locomotives the sum of $160 per 
month rental from the Ist day of August, 1883, and reporting also 
the rent due for the six months prior to said date at the same rate, 
with an allowance for damages, and no more, instead of the sum of 
$33,162.89, which this court had, on December 22, 1883, decreed 
should be allowed and paid to your petitioner for the said locomo- 
tives. 

That your petitioner duly protested against any confirmation of 
the report of the said m: ister, so far as the same affected his claim ; 
but your petitioner is informed and believes that on the 12th day of 
November, 1885, an order was entered confirming the said report 
generally, but reducing the monthly rental to $115 per month and 
disallowing all rentals and repairs prior to Nov. 1, 1883, copy of 
which order is hereunto annexed, marked Schedule “ D;” that your 
petitioner is, however, advised and believes that the entry of said 
order was without effect upon your petitioner's claim herein, the 
yey having been adjudicated by the said decrees entered on Dee. 
22, 1885, and the said decrees never having been effectively vacated 
or altered. 

XV. That the said four locomotives at all times subsequent to the 
appointment of the receivers aforesaid and until the sale of the said 
railway property and its transfer to the purchasers thereof, July 22, 
1884, remained in the possession and use of the said receivers and 
formed an essential part of the equipment employed by the re- 
ceivers in the operation of the said railroad. 

That no sum of money whatever has ever been paid to your pe- 
titioner by either the said receivers for such use of the said locomo- 
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tives or by way of compensation for the deterioration suffered by 
the said locomotives during such use. 

That the said locomotives suffered very serious deterioration in 
the said use; that the proper and usual repairs were not made to 
the same, so that the said locomotives were, on said 22 day of July, 
1884, by reason of said deterioration and want of repair alone, of 
very much less value than they were when the return thereof was 
demanded by vour petitioners from the said receivers. 

That the market value of locomotives of the class to which the 
said ten locomotives belong very seriously depreciated since your 
petitioner demanded from the receivers the return thereof and prior 
to July 22, 1884, and that your petitioner could not at said last- 
named date obtain for the said locomotives, had they been in good 
order, more than thirty per cent. of the sum of money which your 
petitioner could have obtained therefor had the receivers returned 
the said locomotives to it upon its demand. 

That about July 22, 1884, the said four engines were transferred 
by the receiver to the “main line,” and were by him continued in 
use thereon with the remaining six locomotives of the aforesaid ten 
locomotives until May 1, 1885, when the successor of the said re- 
ceiver discontinued their use, and they were stored on a switch of the 
said railroad. 

XVI. That your petitioner is advised and believes that it is en- 
titled to be paid and allowed the sums so deereed to be paid and 
allowed to it by the said decrees entered December 22, 1883, and 
that the same should be ordered paid to your petitioner out of the 
net income, if any there be, of the receivership, and in default 
thereof then out of the proceeds of the sale of the corpus of the rail- 
road property. 

Wherefore your petitioner prays that it may be ordered and de- 
creed that the said decrees entered herei: on the 22nd day of Dec., ' 
1883, are still valid and effectual decrees adjudicating finally the 
said rights of your petitioner herein, and that the orders entered 
herein on the 10th day of April, 1884, purporting to vacate the said 
decrees and the orders entered herein on the 5th day of April, 1884, 
so far as the same can be considered to refer to a master the matters 
of your petitioner’s claim, and any order herein confirming any re- 
port of the said master may and each of the same may be ordered 
and decreed to be without effect upon the rights of your petitioner, 
and that it be ordered and decreed that your petitioner shall be paid 
and allowed for its said equipment the snm of $33,161.89, together 
with interest from the said 22d day of Dec., 1883, to be paid out of 
the net income of the receivership, if any, so far as the same shall 
suffice, and that it be further ordered, adjudged, and decreed that 
any balance of your petitioner’s said claim so ascertained not so 
paid shall be paid out of the proceeds of the sale of the mortgaged 
property in the principal cause herein, or that such other or fur- 
ther relief may be given your petitioner as to your honors may 
seem meet in the premises; and your petitioner will ever pray. 


R. 8S. GRANT, Petitioner. 
BLUFORD WILSON, Solicitor. 
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UNITED STATES OF AMERICA, iad 
Southern District of New York, 5 ~~’ 


R. S. Grant, being duly sworn, on his oath deposes and says that 
he is the petitioner above named ; that the facts set forth in the fore- 
going petition, so far as they purport to be stated as of his own 
knowledge, are true, and so far as they purport to be stated upon 
information and belief he believes to be true. 

R. 8. GRANT. 


Subscribed and sworn to before me this 5th day of Feb., 1887. | 
CARSTEN WENDT, | 

Notary Public in and for Kings County. [SEAt.] 

' 


Cert. filed in New York Co. 


ScHEDULE D. 


THe UNITED States OF AMERICA, ans 
Western Division of the Southern District of Ohio, 


At a stated term of the circuit court of the western division of the 
southern district of Ohio, in the sixth judicial circuit of the United 
States of America, begun and had in the court-rooms, at the city of | 
Cincinnati, O., in said district, on the first Tuesday of October, being ¢ 
also the sixth day of that month, in the vear of our Lord one thou- v 
sand eight hundred and eighty-five, and of the Independence of the 
United States of America the one hundred and tenth—present, the 
Hon. George R. Sage, district judge, and Hon. John Baxter, circuit 
judge—on Saturday, the 14 day of Nov., 1885, among the proceed- 
ings had were the following, to wit: 


Tue CenTRAL Trust Co. or New YORK 


against ; pe 
, : -In © rv, 
Tue Tortepo, DeLpHos AND oe In Chancery. # 3578 


RAILROAD Co. et al. 


At Cincinnati, in said district, on the 12th day of November, A. D. 
1880. | 


Present: Hon. John Baxter and Hon. Geo. R. Sage, judges. 
This cause coming on this day to be heard upon the report of | 


OB aps ee 


Jacob D. Cox, special master herein, filed June 26th, 1884,and upon —° 
the several exceptions of the several parties in interest to the said ( 
report, and upon the testimony, exhibits, and proof accompanying | 
the said report, and thereupon the court haying heard the argu- | 
| ments of counsel for the respective parties in interest and being now | 


fully advised in the premises— 

The court doth order, adjudge, and decree that the various owners 
of cars and locomotives embraced in the petitions of intervention 
and in the report of said Jacob D. Cox, special master, do have and | 
recover for the use of their respective cars and locomotives, at the | 
rates hereinafter specified, from the time William J. Craig, as re- 
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ceiver in this cause, took possession as receiver of the |property sold, 
namely, Nov. 1, 1883, to the 22nd day of July, 1884, at the follow- 
ing rates, namely : 


For locomotives, at the rate of..........-----. $115 00 per month. 
For passenger cars, at the rate of-.......---. 36 00 “ ’ 
For baggage, express, and caboos¢ cars, at the 

BODO 66 omaicionninn eens etectinniniiniieniie ee 
For box cars, at the rate of...-----.----.---. 5 00 “ " 
For stock cars, at the rate of .........-..--.. § 00 “ ‘ 
For coal cars, at the rate of _.......-........ 450 “ 93 
For gondolas, at the rate of -...------ ------ 450 “ « 
For flat cars, at the rate of. ......--........- 350 “ - 


The court doth further order, adjudge, and decree that the special 
master hereinafter designated do take and consider all the testi- 
mony and exhibits taken before Jacob D. Cox, special master, and 
before J. E. Rogers, special master, heretofore appointed by the 
United States circuit court for the district of Indiana on Dec. 1, 
1884, concerning the amount due to the owners of such cars and 
locomotives for repairs thereon, and that he report to the court 
therefrom his conclusions as to the amount which should be allowed 
for such repairs during thereceivership of the said William J. Craig. 

The court doth further order, adjudge, and decree that all such 
rentals and repairs are a prior and paramount fien, to be paid out of 
the proceeds of the foreclosure sale of the mortgaged premises prior 
to any distribution of such proceeds among the holders of the bonds 
secured by said mortgage. 

The court doth further order, adjudge, and decree that the claims 
of the owners of all such cars and locomotives for rental for the use 
of the same and for repairs for the period of six months prior to the 
appointment of E. E. Dwight as receiver, namely, August 1, 1883, 
be, and the same are hereby, disallowed ; and the court doth further 
order that the claims of the said owners of cars and locomotives for 
rental for the use of the same and for repairs for the three months 
covered by the receivership of said E. E. Dwight, to wit, from the 
Ist day of August to the Ist day of November, 1883, be, and the 
same are hereby, disallowed. 

The court doth further order, adjudge, and decree that the owners 
of such cars as have been destroyed while in use upon said railway 
between the said first day of Nov., 1883, and July 22, 1884, to have 
and recover the full value thereof at the time of such destruction, 
to be determined by reference to a master, as hereinafter provided, 
and that the same is a prior and paramount lien, to be paid out of 
the proceeds of the foreclosure sale of the mortgaged premises prior 
to any distribution of such proceeds among the holders of the bonds 
secured by said mortgage. 

The court doth further order, adjudge, and decree that the rentals 
and repairs due for all the cars and of locomotives in use by the re- 
ceiver from November 1, 1883, to July 22, 1884 (being the date — 
the surrender by said receiver of the property in his custody as re- 
ceiver herein), be apportioned among and paid by the several divis- 


ee is aoe a = . —— sah caves 


72 ©. T. OO. OF N. Y. VS. GRANT LOCOMOTIVE WORKS ET AL. AND 


ions upon the percentage reported by the said Jacob D. Cox, special 
master, as set forth in his report, as follows, namely: 


Divisions. Per cent. 
IID |... dicinsiniuniisaaibeninimiaiiil ‘necessity inisisiasi i AO 
tein, TRCN, q. «. ...ucn caimeine emma daa 23.79 
Dayton Division. ----.- siuliiatinesinieaaiatiiitaaidals sen slintcintanlilaseaanditiiaaaitiil 12.98 
Dayton ond Southeastern Division----- nondionncoustmuiniia 32.67 
Iron Railroad Division ---...---- simian tial iii 1.98 
Cinsinnet’ DEVO 4000 cecccuvnsimnamen enna 1.36 
Cincinnati Bestiboen EAGER sccucccce cediemeeesednees 4.16 
De Raepis TU. occnnsnnccdiniodioianeies ee 22.66 


The court doth further order, adjudge, and decree that this cause 
be, and the same is hereby, referred to William P. Fishback, as spe- 
cial master, to report to the court, in accordance with the provisions 
hereof, the amount due to each petitioner or-owners of cars and loco- 
motives for rentals and repuirs as well as for such cars as have been 
destroyed while in use by said receiver, and that said master shall 
report the amount of rental due to David B. Paul, trustee, for the 
use by said receiver of fifty sets of trucks described in the petition 
of the said David b. Paul, trustee. | 

As to all exceptions to the report of Jacob D. Cox, special master, 
which are inconsistent herewith it is ordered that the same be, and 
they are hereby, overruled, and in other respects such exceptions 
are hereby sustained. — 

Krom which order and decree the petitioners, R. S. Grant, The 
Grant Locomotive Works, and The American Loan and Trust Coin- 
pany, trustee; E. B. Phillips, trustee; The American Loan and Trust 
Company, trustee; The United States Rolling Stock Company—David 
B. Paul, trustee; Pennock bros.; Clark, Post and Martin, and George 
William Ballou, trustee, respectfully pray, each for himself, an ap- 
peal, which is allowed to each, respectively, upon giving a bond, 
with sufficient surety, in the penal sum of five hundred dollars. 

It is further ordered that the said special master do take proof 
and report to the court the amounts which should be allowed to the 
owners of such cars and locomotives as rental for the use of the 
same by George Hafer, as receiver of the Cincinnati Northern rail- 
road, during such period as they may have been used by him, as 
well as the value of such cars and locomotives as may have been 
destroyed while used by said Hafer as such receiver. 


JOHN BAXTER, Judge, &e. 


Tur UniTep STATES OF AMERICA, is ' 
Western Division of the Southern District of Ohio, 


I, B. R. Cowen, clerk of the circuit court of the United States 
within and for the division and district aforesaid, do hereby certify 
that the foregoing — is truly taken and correctly copied from the 
journal of said court. : 

In testimony whereof I have hereunto set my hand and affixed 
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the seal of said court, at the city of Cincinnati, O., this 24th day of 


Jan., A. D. 1887. 
B. R. COWEN, Clerk, 
[SEAL. ] By R. C. GEORGI, Deputy. 


ScHEDULE E. 


THe Unirep STATEs OF AMERICA, ! ’ 
Western Division of the Southern District of Ohio, 


At astated term of the circuit court of the western division of the 
southern district of Ohio, in the sixth judicial circuit of the United 
States of America, begun and had in the court-rooms, at the city of 
Cincinnati, O., in said district, on the first Tuesday of Oct., being also 
the second day of that month, in the year of our Lord one thousand 
eight hundred and eighty-three, and of the Independence of the 
United States of America the one hundred and seventh—present, 
the Hon. George R. Sage, district Judge—on Saturday, the 22 day of 
Dec., 1883, among the proceedings had were the following, tu wit: 


THe CentTRAL Trust Co. or New YorK 
against In Chancery. 
Tue Toiepo, CINCINNATI AND St. Louis RAILROAD # 3554. 
Co et al. (Dayton and Southeastern Division) et-al. 


In the matter of the intervening petition of R. 8. Grant. 


The said cause came on to be heard upon the petition and answer 
of the receiver thereto and upon the evidence submitted on behalf 
of said petitioner. 

And it appearing to the satisfaction of the court that the receiver 
has in his possession Grant locomotives # 67, 68, and 72, with their 
tenders, and is using the same in the operation of the said South- 
eastern Division of the said defendant company’s railroad between 
Dayton and Wellston, Ohio, and that the said locomotives are three 
of the ten covered by the said agreement of lease set out in said pe- 
tition, and were acquired by said railway company under the terms 
of said agreement, and were so held at the date of the appointment 
of the receiver herein ; 

And it further appearing that the present receiver or his prede- 
cessor took the said locomotives into his possession as such receiver 
on the first day of August last and has had the same in continuous 
use and possession since that date without having made any of the 
payments of rentals, as provided in said indenture of lease, or other 
compensation for the use thereof; 

And it further appearing that the said locomotives are, in the 
judgment of the receiver, necessary to the proper operation of the 
said railway and should be acquired as part of its permanent equip- 
ment, and that the value of said locomotives and tenders as fixed in 
said indenture of lease is reasonable, and that the petitioner, R. 8. 
Grant, the owner of said locomotives and tenders, is willing, upon 
10—1277 
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the receipt of the contract price or upon being adequately secured 
therein, to transfer the title of the same to the receiver ; 

And the matter being fully heard by the court, and upon due de- 
liberation thereon, it Is ‘ordered, adjudged, and decreed that the re- 
ceiver pay to the said petitioner as rental for said locomotives and 
in full for all claims for rentals, interest, and repairs down to the 
first day of December, 1883, the sum of $2,511.41, the same being 
the amount due to said date under the terms of said lease, and the 
further sum of $22,560, balance in full as purchase-money for said. 
locomotives and tenders. 

And it is further ordered that the receiver pay said several amounts 
as part of the operating expenses of the said Southeastern Div. out 
of any money not appropriated for the payment of current labor, 
supplies, aud taxes. 

And it is further ordered and decreed that the said several amounts, 
with interest thereon, at the rate of six per cent., from the first day 
of December, 1888, shall be a charge upon the earnings, income, and 
all the property of the said Toledo, Cincinnati and St. Louis Rail- 
way Company, and especially of the said division, prior to the first 
mortgage or other bonded debt of said railroad or said division 
thereof, and any balance of said several amounts remaining unpaid 
at the date of the foreclosure and sale of said railroad or said division 
shall be a first lien thereon and the said sale shall be made subject 
thereto. 


Unitrep States OF AMERICA, 
Western Division of the Southern District of Ohio, f ™ 


I, B. R. Cowen, clerk of the circuit court of the United States 
within and for the division and district aforesaid, do hereby certify 
that the foregoing entry is truly taken and correctly copied from the | 
journal of said court. 

In testimony whereof I have hereunto set my hand and 
[skaL.] aftixed the seal of said court, at the city of Cincinnati, O., 
this 22 day of Jan’y, A. D. 1887. 
B. R. COWEN, Clerk, 
By R: C. GEORGI, Deputy. 


SCHEDULE F. 


Tue Unitep States oF AMERICA, 
Western Division of the Southern District of Ohio, 


Ata stated term of the circuit court of the western division of the 
southern district of Ohio, in the sixth judicial circuit of the United 
States of America, begun and had in the court-rooms, at the city of 
Cincinnati, on the first Tuesday of October, being also the second 
of that month, in the year of our Lord one thousand eight hundred 
and eighty- three, and of the Independence of the United States of 
America the one hundred and seventh—present, the Hon. Geo. R. 
Sage, district Judge—on Saturday, the 22 day of Dec., 1883, among 
the proceedings had were the following, to wit: 


Senemnuenstinatiietinie. 2 RR i 


D., FT. W. & C, R. R. CO. VS. GRANT LOCOMOTIVE WORKS ET AL. 75 


THE CENTRAL Trust Company oF New 
YorK 
against 
THe Torirepo, CINCINNATI AND Sr. Lovts 
R. R. Co., The Cincinnati Northern R. R. 
Co., et al. 


In Chancery. #3554. 


In the matter of the intervening petition of R. S. Grant. 


The said cause came on to be heard upon the petition and the 
answer of the receiver thereto and upon the evidence submitted on 
behalf of said petitioner. : 

And it appearing to the satisfaction of the court that the re- 
ceiver has in his possession Grant locomotive # 73, and is using the 
same in the operation of the said Cincinnati Northern Railway Co. be- 
tween Cincinnati and Dayton, Ohio, and that the said locomotive is 
one of the ten covered by the agreement of lease set out in said 
petition, and was acquired by said’ railway company under the 
terms of said agreement and was so held at the date of the appoint- 
ment of the receiver herein ; 

And it further appearing that the present receiver or his prede- 
cessor took the said locomotive, with its tender, into his possession as 
such receiver on the first day of August last, and has had the same 
in continuous use and possession since that date without havin 
made any of the senile payments of rental, as provided in sai 
indenture of lease, or other compensation for the use thereof ; 

And it further appearing that the said locomotives is, in the judg- 
ment of the receiver, necessary to the proper operation of said rail- 
way and should be acquired as part of ifs permanent equipment, 
and that the value of said locomotive as fixed in said agreement of 
lease is reasonable, and that the petitioner, R. 8S. Grant, the owner 
of said locomotive and tender, is willing, upon the receipt of the 
contract price or upon being adequately secured therein, to transfer 
the title of the same to the receiver ; 

And the matter being fully heard by the court, and upon due de- 
liberation thereon, it is hereby ordered, adjudged, and decreed that 
the receiver pay, to the said petitioner, as rental for said locomotive 
and tender and in full for all claims for rental, interest, and repairs 
down to the first day of December, 1883, the sum of $770.48, the 
same being the amount due to said date under the terms of said 
lease. 

And the further sum of $7,520, balance in full as purchase-money 
for said locomotive and tender. 

And it is further ordered that the receiver pay said several amounts 
as part of the operating expenses of the said railway out of any 
money not appropriated for the payment of current labor, supplies, 
and taxes. 

And it is further ordered and decreed that the said several amounts, 
with interest thereon at the rate of six per cent. from the Ist day 
of Dee., 1883, shall be a charge upon the earnings, income, and 
all the property of the said Toledo, Cincinnati and St. Louis Rail- 


76 ©. T. CO. OF N. Y. VS. GRANT LOCOMOTIVE WORKS ET AL. AND 


road Co., and especially of the said Cincinnati Northern Railway 
Co., as ahead of the first-mortgage or other bonded debt of said com- 
pany or either of them, and any balance of said several amounts re- 
maining unpaid at the date of the foreclosure and sale of the said 
railways shall be a first lien —, and the said sale shall be made sub- 
ject thereto. 


Tue United States or AMERICA, Is 
Western Division of the Southern District of Ohio, 


I, B. R. Cowen, clerk of the circuit court of the United States within 
and for the division and district aforesaid, do hereby certify that the 
foregoing entry is truly taken and correctly copied from the journal 
of said court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Cincinnati, O., this 22nd day of 
January, A. D. 1887. 

B. R. COWEN, Clerk, 
[sEAL. ] By R. C. GEORGI, Deputy. 


SCHEDULE G. 


Tne Unirep States oF AMERICA, ; 
-_ . . . ¥ . . Ss; . 
Western Division of the Southern District of Ohio, 


At a stated term of the circuit court of the western division of the 
southern district of Ohio, in the sixth judicial circuit of the United 
States of America, begun and had in the court-rooms, at the city of 
Cincinnati, on the first Tuesday of April, being also the first of that 
month, in the year of our Lord one thousand eight hundred and 
eighty-four, and of the Independence of the United States of America 
the one hundred and eighth—present, the Hon. Geo. R. Sage, dis- 
trict judge, and Hon. John Baxter, circuit judge—on Tuesday, the 
10th day of April, 1884, among the proceedings had were the fol- 
lowing, to wit: 


THe CENTRAL Trust CompANyY OF NEw YorK 
against 
Tne To.epo, Cincinnati AND Sr. Lours R. R. Co., 


> In Chancery. 
Tue CIncINNATI NortTHERN R’y Co., e¢ al. | 


This day this cause came on further to be heard upon the inter- 
vening petition of It. Suydam Grant, filed in this cause October 27, 
1883, and the court, being fully advised in the premises, does order, 
adjudge, and decree as follows, to wit: 

The court finds that the two decrees herein made and entered upon 
said intervening petition on the 22nd day of Dec., A. D. 1883, were 
entered without notice to the complainant herein and without proof; 
that the said decrees are erroneous and unjust to the bondholders 
for whom said complainant is trustee; that said decrees are not au- 
thorized by the pleadings, and are based upon a misrecital of the 
facts, as evidenced by the record of this cause; that said decrees were 
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authorized by the court without examination in the erroneous belief 
entertained at the time that all the parties in interest had assented 
to said decrees, and that the parties adversely interested acquired 
no knowledge of the allowance of said decrees until about the 24th 
day of February, A. D. 1884, and after the adjournment of the term 
of court at which the same were entered. 

And thereupon it is by the court, of its own motion, ordered, ad- 
judged, and decreed that the said decrees be, and they are hereby, 
annulled, set aside, and held for naught. 

And the court, coming now to determine the question arising upon 
the said intervening petition of R. Suydam Grant, does order, ad- 
judge, and decree as follows, to wit: . 

That the relief prayed for in the said intervening petition be, and 
it is hereby, denied except as hereinafter provided. 

And the court does further find that the said petitioner is entitled 
to fair compensation for the use of said rolling stock described in 
his said intervening petition by the receiver of this cause upon the 
railroad of The Cincinnati Northern’ Railway Company, defendant 
herein, and for any deterioration by reason of such use. 

But the court defers the determination of the amount of such 
compensation until the coming in of the report thereon of the mas- 
ter appointed in this cause on the 5th day of April, A. D. 1884. 

And the court does further find that the said petitioner is enti- 
tled to take and repossess himself of his said rolling stock whenever 
the same may be found in the possession of the receiver appointed 
in this cause or of the receiver appointed in causes # 3576, 3577, 
3078, and 3579 in this court. 

And leave is hereby granted to said petitioner to apply at any 
time to this court for any additional orders that may be necessary 
in that behalf. 

And the said R. Suydam Grant applied for leave to answer the 
petition of the complainant, The Central Trust Co., filed March 15, 
1884, and to support his answer by affidavits — proposed are, by force 
of the foregoing decree, rendered unnecessary, declined to grant 
the leave asked and refused to permit and answer to said petition 
for rehearing on affidavits or other proof in support thereof to be 
filed, and thereupon the intervening petitioner, R. Suydam Grant, 
in open court prayed and appealed from the foregoing decree, which 
is disallowed by the court. 


Tue UNITED STATES OF AMERICA, bss ; 
Western Division of the Southern District of Ohio, 

I, B. R. Cowen, clerk of the circuit court of the United States 
within and for the division and district aforesaid, do hereby 
certify that the foregoing entry is truly taken and correctly copied 


from the journal of said court. 
In testimony whereof I have hereunto’set my hand and affixed 


the seal of said court, at the city of Cincinnati, O., this 22nd day of 


January, A. D. 1887. 
B. R. COWEN, Clerk, 
[SEAL. ] By R. C. GEORGI, Deputy. 
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(Record, pp. 407 & 408, incl.) 


And afterwards, t» wit, on the 5th day of April, A. D. 1887, the 
following demurrer was filed in the clerk’s office of said court, clothed 
in the words and figures following, to wit: 


Demurrer. 


In the Circuit Court of the United States,Southern District of Ohio, 
Western Division. 


THe CENTRAL TRUstT Co. oF N. Y. 


vs. ee 
Tue T., D. & B. R. R. Co, Tue T., C. & #3978, 8977, 3576, 3579. 
Sr. L: R. R. Co., ef ad. 


The purchasers of the Dayton and Southeastern, the Dayton, and 
the Cincinnati Northern Divisions of the Toledo, Cincinnati and 
St. Louis Railroad Company, by protestation, not confession all or 
any of the matters and things in the intervening petition of R. 8S. 
Grant contained to be true in such manner and form as the same is 
therein set forth, doth demur to said petition, and for cause of — 
showeth that said petitioner has not madeor stated such a case as enti- 
tled him in a court of equity to any relief, and for further cause of 
demurrer show that the said petition doth not contain any matter 
of equity whereon this court can give the petitioner any reliefagainst 
the purchasers herein. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in the said petition, the purchasers doth demur thereto, and 
humbly demands the judgment of this court whether they shall be 
compelled to make any further or other answer to said petition. 

C. W. FAIRBANKS, 
Solicitor for D. & S. E., Dayton, & Cin. Nor. Div’s. 


I, C. W. Fairbanks, do hereby certify that the above demurrer is 
well taken in point of law. 


C. W. FAIRBANKS. 


UNITED STATES OF AMEKICA, | 

District of Ohio, West. Div. | 

C. W. Fairbanks, being first duly sworn, on oath says that the 
above demurrer is not interposed for delay. 


C. W. FAIRBANKS. 

Subscribed and sworn to before me this 5th day of April, 1887. 
ROBT C. GEORGI, 

Dep. CVk U. S. Circuit Court, 8. D. O. [sea] 


(Record, p. 419 to p. 426, incl.) 


And afterwards, to wit, on the 28th day of April, 1887, the follow- 
ing answer was filed in the clerk’s office of said court in the words 
and figures as follows, to wit: 
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In the Circuit Court of the United States, Southern District of Ohio, 
Western Division. 


Tue Centra Trust Co. or New York, Com- 


plainant, 
v8. ° # 3554, 3576, 3577, 
Tue Toiepo, Detpnos AND BuRLINGTON RalIL- 3578, 3579. 


road Co., The Toledo, Cincinnati and St. 
Louis Railroad Company, and Others. 


Answer of the Central Trust Co. to the Petition of the Grant Locomotive 
Works. 


The Central Trust Company of New York to the petition of the 
Grant Locomotive Works, filed on the 8th day of February, 1887, 
Says: 

First. That it did not aequiesce in the appointment of Edwin E. 
Dwight as receiver in the suit of Grenville against The Toledo, 
Cincinnati and St. Louis Railroad Company, said appointment being 
made in August, 1883. 

Second. That it has no knowledge or information as to whether 
the said Dwight, as such receiver, took possession of the said ten 
locomotives and used the same in the operation of the railroad 
property, and therefore denies that he did, as such receiver, take 
possession of said locomotives or used them as such receiver in the 
operation of said railroad. 

Third. That it is not true that said receiver promised the peti- 
tioner that if said locomotives were left with him he would purchase 
and pay for them at a valuation equal to the amount of the install- 
inents or rentals remaining unpaid under said contract, and that if 
said receiver did make said promise he had no authority whatever 
to make the same, and said promise, if made by said receiver, was 
and is null and void and of no effect. 

Fourth. It says it is not true that said Dwight ratified and com- 
pleted the agreement of purchase of said locomotives, or that he con- 
tracted as a receiver to take said locomotives and to pay therefor to 
the petitioner the full contract price, with interest and without dis- 
count; but it says if said receiver did so ratify or complete said 
agreement or did contract as such receiver to take said locomotives 
and pay therefor the full contract price said act of said receiver was 
without authority and is and was null and void. 

Fifth. It says it has no knowledge that said receiver, William J. 
Craig, distributed said locomotives to the different divisions of said 
railroad with the result that some were in use upon the Cincinnati 
Northern railway and some upon the Dayton and Southeastern Di- 
vision, and denies the same. 

Sixth. That it is not true that said mortgage bondholders and 
their trustees permitted said railway company to remain in the pos- 
session and management of the railroad property, and it is not true 
that the appointinent of said Dwight as receiver was a collusive 
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proceeding in the interest of the mortgage bondholders; that it is 
not true that said Craig was appointed receiver in the place and 
stead of said Dwight; on the contrary, the Central Trust Co. says 
that said Craig was appointed receiver of the respective roads con- 
solidated into the Toledo, Cincinnati and St. Louis Railroad Com- 
pany in separate actions begun by the Central Trust Company as 
trustee under the mortgage securing first bonds on said respective 
roads, and that said Dwi ight was appointed receiver of the consoli- 
dated company in an action begun by a judgment creditor against 
it. 

The said Central Trust Co. says it has no knowledge, information, 
or belief that the said receivers always insisted that the retention of 
said locomotives was essential to the operation of said railroad, and 
that they retained possession and use of said locomotive- in the in- 
terest of the mortgage bondholders and against the will and demand 
of the petitioner, and says that the same is not true, and that it is not 
true that the said Craig, as receiver, agreed to the valuation of said 
locomotives fixed in the contract, but it says if he did so it was with- 
out authority. 

And the said Central Trust Co. further says that if the judge pre- 
siding in this court on November 23, 1883, announced in open court 
and inthe presence of the solicitor of the inortgage trustees that the lo- 
comotives in question should be paid for by issue of receiver’s certifi- 
cates or in any speedier way practicable, said solicitor was and is un- 
concious thereof, and said Central Trust Co. denies that said an- 
nouncement was so made. 

The Central Trust Company further states that the decrees of 
Dec. 22, 1883, were entered without its knowledge or consent and 
under a misapprehension on the part of the court, and that itis not 
true that said decrees were entered with the knowledge of the solic- 
itors of The Central Trust Company, complainant in said case, and 
it says it is not true that there is any correspondence or any record 
or any facts sustaining the claim made in the petition berein that 
said decrees were entered afteran understanding with or upon notice 
to the Central Trust Co. or its solicitors; and the Central Trust Co. 
says that neither it nor its solicitors had any notice that said decrees 
or either of them had been entered until on or about the 24th of 
February, A. D. 1854. 

And the Central Trust Co. further says that speedily thereafter it 
filed in this court a petition for the rehearing of said decree, and 
upon said rehearing the circuit judge set the same aside after argu- 
ment and due consideration, and at the same time gave said peti- 
tioner the right to take possession of and remove said locomotives, 
and to proceed against the receiver for the value of the use of said 
locomotives, and for compensation for the deterioriation in the value 
of the same by reason thereof. 


HOADLEY, JOHNSON anp COLSTON, 
Solicitors for the Central Trust Co. 
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Unitep States or AMERICA, ss 
Southern Dist. of Ohio, Hamilton Count, Y, 


Edward Colston, being by me first duly sworn, says that he is one 
of the attorneys for the Central Trust Co. of New York, a corpora- 
tion, and that the facts stated in the foregoing answer are true except 
as to the matters therein stated to be alleged upon information and 
belief, and as to those matters he believes them to be true. 

EDWARD COLSTON. 


Sworn to before me and subscribed in my presence this 28th Apr., 


A. D. 1887. 
JOHN FLACK WINSLOW, 
[ SEAL. ] _ Notary Public, Hamilton COo., O. 


And afterwards, to wit, on the 28th day of April, 1887, the follow- 
ing answer was filed in the clerk’s office of said court in words and 
figures as follows, to wit: 


United States Circuit Court, Southern District of Ohio, Western 
Division. 


THe Centra Trust Co. or New York, | 
. Complainant, 
vs. a tenon 
Tue Torirepo, DeLtpnos AND BURLINGTON | _ # 3004, 4, 8578, ee 3578, 
Railroad Co., The Toledo, Cincinnati | ~" 
and St. Louis Railroad Company, and 
Others. | 


Answer of the Central Trust Co. of N. Y. to the Petition of R. 8. Grant. 


The Central Trust Company of New York to the petition of R. 8. 
Grant, filed on the 8th day of February, 1887, says: 

First. That it did not acquiesce in the appointment of Edwin E. 
Dwight as receiver in the suit of Grenville against The Toledo, 
Cincinnati and St. Louis Railroad Company, said appointment being 
made in August, 1883. 

Second. That it has no knowledge or information as to whether 
the said Dwight as such receiver took possession of the said ten 
locomotives and used the same in the operation of the railroad prop- 
erty, and therefore denies that he did as such receiver take posses- 
sion of said locomotives or used them as such receiver in the opera- 
tion of said railroad. 

Third, That it is not true that said receiver promised the peti- 
tioner that if said locomotives were left with him he would wrath ee 
and pay for them at a valuation equal to the amount of the install- 
ments or rentals remaining unpaid under said contract, and that if 
said receiver did make said promise he had no authority whatever 
to make the same, and said promise, if made by said receiver, was 
and is null and void and of no effect. 
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Fourth. It says it is not true that said Dwight ratified and com- 
pleted the agreement of purchase of said locomotives, or that he 
contracted as a receiver to take said locomotives and to pay therefor 
to the petitioner the full contract price, with interest and without 
discount; but it says if said receiver did so ratify or complete -said 
agreement or did contract as such receiver to take said locomotives 
and pay therefor the full contract price said act of said receiver was 
without authority and is and was null and void. 

Fifth. It says it has no knowledge that said receiver, William J. 
Craig, distributed said locomotives to the different divisions of said 
railroad, with the result that some were in use upon the Cincinnati 
Northern railway and some upon the Dayton and Southeastern 
Division, and denies the same. 

Sixth. That it is not true that said mortgage bondholders and 
their trustees permitted said railway company to remain in the 
possession and management of the railroad property, and it is 
not true that the appointment of said Dwight as receiver was 
a collusive proceeding in the interest of the mortgage bond- 
holders; that it is not true that said Craig was appointed receiver 
in the placeand stead of said Dwight; on the contrary, the Central 
Trust Co. says that said Craig was appointed receiver of the re- 
spective roads consolidated into the Toledo, Cincinnati and St. Louis 
Railroad Company in separate actions begun by the Central Trust 
Company as trustee under the mortgage securing first bonds on said 
respective roads, and that said Dwight was appointed receiver of the 
consolidated company in an action begun by a judgment creditor 
against it. 

The said Central Trust Co. says it has no knowledge, information, 
or belief that the said receivers always insisted that the retention of 
said locomotives was essential to the operation of said railroad, and 
that they retained possession and use of said locomotives in the 
interest of the mortgage bondholders and against the will and de- 
mand of the petitioner, and says that the same is not true, and that 
it is not true that the said Craig, as receiver, agreed to the valuation 
of said locomotives fixed in the contract, but it savs if he did so it 
was without authority. 

And the said Central Trust Co. further says that if the judge pre- 
siding in this court on November 23, 1883, announced in open court 
and in the presence of the solicitor of the mortgage trustees that the 
locomotives in question should be paid for by issue of receiver's 
certificates or in any speedier way practicable said solicitor was and 
is unconscious thereof, and said Central Trust Co. denies that said 
announcement was so made. 

The Central Trast Company further states that the decrees of 
Dec. 22, 1883, were entered without its knowledge or consent and 
under a misapprehension on the part of the court, and that it is 
not true that said decrees were entered with the knowledge of the 
solicitors of the Central Trust Company, complainant in said case, 
and it says it is not true that there is any correspondence or any 
record or any facts sustaining the claim made in the petition herein 
that said decrees were entered after an understanding with or upon 
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notice to the Central Trust Co. or its solicitors; and the Central 
Trust. Co. says that neither it nor its solicitors had any notice that 
said decrees or either of them had been entered until on or about 
the 24th of February, A. D. 1884. 

And the Central Trust Co. further says that speedily thereafter it 
filed in this court a petition for the rehearing of said decree, and 
upon said rehearing the circuit judge set the same aside after argu- 
ment and due consideration, and at the same time gave said peti- 
tioner the right to take possession of and remove said locomotives 
and to proceed against the receiver for the value of the use of said 
locomotives and for a compensation for the deterioration in the 
value of the same by reason thereof. 

HOADLEY, JOHNSON awsp COLSTON, 
Solicitors for the Central Trust Co. 


UnItTeD STATES OF AMERICA, ss: 
Southern Dist. of Ohio, Hamilton County, 


Edward Colston, being by me first duly sworn, says that he is 
one of the attorneys for the Central Trust Co. of New York, a 
corporation, and that the facts stated in the foregoing answer are 
true except as to the matters therein stated to be alleged upon 
information and belief, and as to those matters he believes them to 


be true. 
| EDWARD COLSTON. 


Sworn to before me and subscribed in my presence this 28 Apr., 


A. D. 1887. 
JOHN FLACK WINSLOW, 
Notary Public, Hamilton Co., O. [s#at.] 


(Record, p. 458.) 


And afterwards, to wit, on the 11th day of June, A. D. 1887, an 
entry was made upon the journal of said court, clothed in the words 
and figures following, to wit: 


Journal X, p. 352. 


This cause this day was heard upon the petition of R. S. Grant 
and of the Grant Locomotive Works, respectively, herein filed Feb- 
ruary Sth, A. D. 1887, asking that certain orders hereinbefore made, to 
wit, on the 10th day of April, A. D. 1884, asking the court to set aside 
and hold for naught certain other orders heretofore made herein on 
December 22, 1883, directing that the receiver pay said petitioners, 
as rental for certain locomotives and as balance of purchase-money 
therefor, certain sums specified in said orders, and making the same 
a lien upon certain property described in said orders made upon the 
joint intervening petition of the Grant Locomotive Works and the 
American Loan and Trust Co., filed in this cause October 27, 1883, 
and was argued by counsel; and the court being fully advised in 
the premises, it is ordered, adjudged, and decreed that said orders of 
April 10, 1884, setting aside said order of December 22, 1883, be, and 
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the same hereby are, set aside and held for naught, and that said 
order of Dec. 22, 1888, be, and the same hereby is, restored. 


And thereupon came the complainant, The Central Trust Co., and 
prayed an appeal to the Supreme Court of the United States from 
this decree setting aside said order made April, 1884, and restoring 
said orders of Dec. 22,1883; which appeal is allowed upon complain- 
ant giving bond for costs in the sum of $500.00, to be approved by 
the clerk of this court. 


(Record, p. 489 to p. 457, incl.) 


And afterwards, to wit, on the 28th day of January, A. D. 1889, 
an entry was made upon the journal of said court, clothed in the 
words and figures following, to wit: 


Journal Y, page 178. 
a 


In the matter of the intervening petition of the Grant Locomotive 
Works and the American Loan and Trust Co. 


This cause coming on to be further heard on the motion of said 
intervening petitioners, by their counsel, B. H. Bristow and Bluford 
Wilson, to require the purchasers of the railroad property heretofore 
sold under decree of foreclosure and sale in this case to forthwith 
pay into the registry of this court, for the use of the said inter- 
venors, the amount due under the decree entered herein; that in 
default thereof the said railroad property be resold for the benefit of 
the intervenors ; 

And the said intervenors being present, by their counsel, and the 
purchasers of the Dayton and of the Cincinnati Divisions being 
present, by C. W. Fairbanks, their solicitor, and the Dayton, Fort 
Wayne and Chicago Railroad Company, assignee of the purchasers 
of the Southeastern Division and of the purchasers of the Iron rail- 
road, by John C. Coombs, its solicitor, and R. D. Marshall, the 
present receiver of the said railroad company, and the purchasers of 
the main line, the Toledo Terminal, and the St. Louis Division be- 
ing present, by Clarence Brown, their solicitor, objecting to the juris- 
diction of the court, and the complainant, The Central Trust Co. of 
New York, opposing said motion of the said intervenors, being rep- 
resented by Edward Colston, its solicitor ; 

And thereupon, pending the hearing upon the said motion, comes 
the complainant, The Central Trust Co. of New York, on the 15th 
day of March, 1884, — be now heard as a petition for a rehearing of 
the said decrees of December 22, 1883; or, if that relief be denied, 
that the same be taken and held to be a bill of review or a bill in 
the nature of a bill of review; or, if that relief be denied, that the 
said petition be amended and supplemented in certain respects as 
stated in a certain paper now read, and be now docketed as an orig- 
inal bill of review as of the 15th day of March, 1884; and after 
hearing Edward Colston, the counsel for said complainant, in sup- 
port of the said motion and Bb. H. Bristow and Bluford Wilson, of 
counsel for the said intervening petitioners, in opposition thereto, 
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it is ordered that the said application of the complainant and each 
part thereof be, and the same is, denied in all respects. 

To which ruling and order of the court the said complainant 
duly excepts. 

And thereupon, and still pending the hearing upon the motion first 
before stated, comes the Dayton, Fort Wayne and Chicago Railroad 
Co., by John C. Coombs, its counsel, and R. D. Marshall, its present 
receiver, the said railroad company claiming to be the assignee of the 
purchasers of the Southeastern Division, which railroad wassold under 
the decree of foreclosure and sale herein, and prays leave to be permit- 
ted tointervene herein and be heard herein in review upon the matters 
of the original orders or decrees entered herein on December 22, 1883, 
and as set forth in a petition in writing therefor, which it moved the 
court for leave to file herein ; and, after hearing the counsel for said 
Dayton, Fort Wayne and Chicago Railroad Company in support of 
said motion and B. H. Bristow and Bluford Wilson, of counsel for 
said intervening petitioners, in opposition thereto, it is ordered that 
the application of the said Dayton, Fort Wayne and Chicago Rail- 
road Company for leave to intervene and to file said petition herein 
be, and the same is, in all respects denied. 

To which ruling and order of the court the said Dayton, Fort 
Wayne and Chicago Railroad Company and its receiver duly ex- 
cept. 
And thereupon, the court having fully heard the argument of 
counsel of the respective parties hereto upon the said motion of said 
intervening petitioners, The Grant Locomotive Works and The 
American Loan and Trust Co., as first above stated, and having fully 
deliberated thereon, and the court considering that the order entered 
herein on the 10th day of April, 1884, was void, and that it had 
been for that reason set aside and ordered to be held for naught by 
the order entered herein on June 11th, 1887, and that all the orders 
or decrees entered herein in pursuance of or in execution of the said 
order of April 10, 1884, were equally void and of no effect so far as 
the same purports to effect the rights of the said intervenors, and 
that the decrees entered herein on December 22, 1883, are now in 
full force and effect as to the locomotives bereinafter mentioned ; 

And the court further considering that under the said decrees of 
Dec. 22, 1883, and under said decree of foreclosure and sale herein 
and the notice of sale given in pursuance of such decree, and under 
the sale actually made thereunder and the order of this court con- 
firming the said sale, the purchasers of tle mortgage division of said 
Toledo, Cincinnati and St. Louis R. R. sold in this case took the said 
railway and property subject to the payment of the suin of $99,282.70, 
with interest thereon from the Ist day of December, 1883, adjudged 
by the said decree of Dec. 22, 1883, in respect thereto to be due to 
the intervenor, The Grant Loco. Works, on account of locomotives 
#57 to 62 and 64 to 66, inclusive, and by the said decrees ordered 
to be paid by W. J. Craig, the receiver, in the manner set forth in 
said decree of Dec. 22, 1883, to the said intervenor, and also ad- 
judged by the said decree to be a first lien upun the Toledo, Cincin- 
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nati and St. Louis railroad, and especially upon the Southeastern 
Division thereof ; 

And the court further considering that the said lien adjudged by 
the said decree of Dec. 22, 1883, in favor of the said intervenor, The 
Grant Locomotive Works, against the said railroads should be en- 
forced, and also that there should now be enforced the right reserved 
by this court upon the sale of the Southeastern Division of the said 
Toledo, Cincinnati and St. Louis railroad to resell the premises and 
property so sold in this case, upon failure to comply within twenty 
days with any order of this court directing the purchasers thereof 
to make such further payment in this case as this court should from 
time to time direct in order to meet claims adjudged in this case by 
this court to be prior in equity to the mortgages foreclosed in this 
case ; 

And the said intervenors admitting it had already received upon 
account for the said locomotives # 57 to 62 and 64 to 66, inelusive, 
but without prejudice to its rights in the premises, the following 
sums of Money, viz: 

The sum of twenty-six thousand seven hundred and sixty-two 
dollars and twenty-eight cents, paid between August, 1854, and 
April, 1887, upon account of rentals of the said locomotives and 
the amounts of thirty-six hundred dollars, paid June 3, 1887, upon 
the sale of locomotives Nos. 60 and 61 to Post, Martin and Co., and 
that after crediting the amounts so admitted to have been paid and 
adjusting the interest and expenses accounts up to the 12th day of 
November, 1888, said expense being $516.01, amount paid by said 
intervenor for car- and repairs of said locomotives from Sept. 30, 
1884, to Sept. 21, 1888, the net amount remaining due and unpaid 
to the said intervenor on account of the said locomotive- #56 to 62 
and 64 to 66, inclusive, on the 12th day of November, 1888, is the 
sum of ninety-four thousand and twenty-six dollars and forty-eight 
cents and no more, and no one claiming that any other or greater 
credit should be made upon the said claim: 

Thereupon the court orders as follows: 

It is now ordered that the purchasers of the Southeastern Di- 
vision of the said Toledo, Cincinnati and St. Louis railroad, as being 
primarily chargeable therewith as between themselves and the said 
intervenor under the said decree of Dec. 22, 1883, be. and they are 
required to pay or cause to be paid into the registry of this court 
within sixty days from the 28th day of January, 1859, for the use 
of the said intervenor, The Grant Locomotive Works, the amount of 
ninety-four thousand and twenty-six 4) dollars ($94,026.28), with 
interest thereon from the 12th day of November, 1888. 

And it is further ordered that, in default of making of the said 
payment within the time so limited therefor, the said Southeastern 
Division be resold, upon request of the said intervenor herein, The 
Grant Locomotive Works, for the payment and satisfaction out of 
the proceeds thereof of the said sum of $94,026.48, with interest 
herein, directed to be paid to the said intervenor by the said pur- 
chasers. 

And it is further ordered that this decree is witheut prejudice to 
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any rights the said intervenors may have to apply for orders to 
resell other mortgage- divisions of the Toledo, Cincinnati and St. 
Louis railroad for the payment out of the proceeds of such resale 
any balance of the amount hereinbefore named, to wit, said sum of 
$94,026.48, not realized upon any sale of the Southeastern Division. 

And it is further ordered that in case any resale of the railroad 
and property hereinbefore described in this case becomes necessary 
by reason of default in the payment of said amount hereby ordered 
to be paid, then such resale shall be made pursuant to the terms 
of the original decrees for the foreclosure and sale of the said rail- 
roads respectively, but by the marshal/ of this district, who is hereby 
appointed master commissioner for that purpose, and that leave is 
given to apply to this court for further directions as to any such 
sale. 

And it is further ordered that this order is and shall be without 
prejudice to the right of the said Southeastern Division and the pur- 
chasers thereof or any other persons or corporation succeeding to or 
having their rights in the premises to apply to this and otber courts 
having jurisdiction in the several cases in foreclosure proceed- 
ings against the several divisions of the said Toledo, Cincinnati and 
St. Louis railroad for contribution towards the said amount from 
said several divisions or the said purchases thereof, or, in the 
event of the payment of the same by said purchasers of said South- 
astern Division, to apply for a distribution thereof over and among 
said other divisions according to the percentage of contribution and 
distribution applicable thereto, as herein and in said other causes 
of foreclosure has been or may be determined, or to collect or enforce 
the payment of said sum by the said Toledo, Cincinnati and St. 
Louis Railroad Company or out of and against any property thereof, 
all as the rights not now passed upon but expressly reserved as to 
such contribution of the said parties, purchasers of said respective 
mortgage divisions, and said Toledo, Cincinnati and St. Louis Rail- 
road Company as between each other shall appear and as this court 
and any other court having jurisdiction in or touching the premises 
heretofore may have determined or shall order, adjudge, and decree. 

And thereupon the said Central Trust Company of New York 
prays an appeal to the Supreme Court of the United States from the 
orders and decrees so made, and the said Central Trust Company 
also prays an appeal to the Supreme Court of the United States from 
the said rulings hereinbefore mentioned to which it excepted as 
aforesaid, which exceptions are allowed ; and this court allows both 
of the appeals so prayed upon the said appellants filing a bond 
herein, with sufficient security to be approved by this court, in the 
sum of ten thousand dollars, which appeal shall, during the pend- 
ency and until the determination thereof, supercede this decree and 
all enforeements thereof by or on behalf of the said intervenors, 
and in like manner from the rulings hereinbefore set forth to which 
the Dayton, Fort Wayne and Chicago Railroad Company excepted 
as aforesaid, which exceptions are also allowed. The Dayton, Port 
Wayne and Chicago Railroad Company also prays a like appeal 
from the orders and decrees so made, except from so much thereof 
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as provides that the same is without prejudice to any contribution 
which may be found to be just and proper; as to any payments made 
by any of the purchasers under the provisions of the said order or 
realized under any resale made under this order, allows the same, 
the said appellants filing herein a bond for costs in the sum of five 
hundred dollars, with sufficient security to be approved by this 
court. 


And afterwards, to wit, on the 28th day of January, A. D. 1889, 
an entry was made upon the journal of said court, clothed in the 


words and figures following, to wit: 
Journal Y, page 182. 


In the matter of the intervening petition of the Grant Locomotive 
Works and the American Loan and Trust Company. 


This cause coming on to be further heard on the motion of said 
intervening petitioners, by their counsel, Bb. H. Bristow and Bluford 
Wilson, to require the purchasers of the railroad property heretofore 
sold under decree of foreclosure and .sale in this case to forthwith 
pay into the registry of this court, for the use of the said intervenors, 
the amount due under the said decree entered herein ; that in default 
thereof the said railroad property be resold for the benefit of the 
intervenors ; | 

And the said intervenors being present by their counsel, and the 
purchasers of the Dayten and of the Cincinnati Divisions being repre- 
sented by C. W. Fairbanks, their solicitor, and the Dayton, Fort 
Wayne and Chicago Railroad Company, assignee of the purchasers 
of the Southeastern Division and of the purchasers of the Iron 
railroad, by John C. Coombs, its solicitor, and R. D. Marshall, the 
present receiver of the said railroad company, and the purchasers of 
the main line,the Toledo Terminal, and the St. Louis Division being 
present by Clarence Brown, their solicitor, objecting to the jurisdic- 
tion of the court, and the complainant, The Central Trust Co. 
of New York, opposing said motion of the said intervenors, being 
represented by Edward Colston, its solicitor ; 

And thereupon, pending the hearing upon the said motion, comes 
the complainant, The Central Trust Co. of New York, on the 15th 
day of March, 1884, — be now heard as a petition for a rehearing of 
the said decrees of December 22nd, 1883; or, if that relief be denied, 
that the same be taken and held to be a bill of review or a bill in 
the nature of a bill of review; or, if that relief be denied, that the 
said petition be amended and supplemented in certain respects, as 
stated in a certain paper now read, and be now docketed as 
an original bill of review as of the 15th dav of March, 1884; 
and, after hearing Edward Colston, the counsei for said com- 
plainant, In support of the said motion and B. H. Bristow and 
Bluford Wilson, of counsel for the said intervening petitioners, in 
opposition thereto, it is ordered that the said application of the com- 
plainant and each part thereof be, and the same is, denied in all 
respects. 
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Tv which ruling and order of the court the said complainant 
duly excepts. 

And thereupon, and still pending the hearing upon the mo- 
tion first before stated, comes the Dayton, Fort Wayne and 
Chicago Railroad Co., by John C. Coombs, its counsel, and R. 
D. Marshall, its present receiver, the said railroad company claiming 
to be the assignee of the purchasers of the Southeastern Division, 
which railroad was sold under the decree of foreclosure and sale 
herein, and prays leave to be permitted to intervene herein and be 
heard herein in review upon the matters of the original orders or 
decrees entered herein on December 22, 1883, and as set forth 
in a petition in writing therefor, which it moved the court for leave 
to file herein; and, after hearing the counsel for said Dayton, Fort 
Wayne and Chicago Railroad Company in support of said motion 
and B. H. Bristow and Bluford Wilson, of counsel for said in- 
tervening petitioners, in opposition thereto, it is ordered that the 
application of the said Dayton, Fort Wayne and Chicago Railroad 
Company for leave to intervene and. to file said petition herein be, 
and the same is, in all respects denied. 

To which ruling and order of the court the said Dayton, Fort 
Wayne and Chicago Railroad Company and its receiver duly ex- 
cept. 

And thereupon, the court having fully heard the argumentof coun- 
sel of the respective parties hereto upon the said motion of said inter- 
vening petitioners, The Grant Locomotive Works and The American 
Loan and Trust Company, as first above stated, and having fully 
deliberated thereon, and the court considering that the order entered 
herein on the 10th day of April, 1854, was void, and that it had been 
for that reason set aside and ordered to be held for naught by the 
order entered herein on June 11th, 1887, and that all the orders or 
decrees entered herein in pursuance of or in execution of the said 
order of April 10, 1884, were equally void and of no effect so far as 
the same purports to effect the rights of the said intervenors, and 
that the decrees entered herein on December 22, 1883, are now in 
full force and effect as to the locomotives hereinafter mentioned ; 

And the court further considering that under the said decrees of 
Dec. 22, 1883, and under said decree of foreclosure and sale herein 
and the notice of sale given in pursuance of such decree, and under 
the sale actually made thereunder and the order of this court con- 
firming the said sale, the purchasers of the mortgage division of 
said Toledo, Cincinnati and St. Louis R. R. sold in this case took the 
said railway and property subject to the payment of the sum of 
$11,031.30, with interest thereon from the lst day of December, 
1883, adjudged by the said decree of Dec. 22, 1883, in respect thereto 
to be due to the intervenor, The Grant Loco. Works, on account of 
locomotives # 63, and by tie said decrees ordered to be paid by 
W. J. Craig, the receiver, in the manner set forth in said decree of 
Dec. 22, 1883, to the said intervenor, and also adjudged by the said 
decree to bea first lien upon the Cincinnati Northern Division of the 
Toledo, Cincinnati and St. Louis railroad ; 

And the court further considering that the said lien adjudged by 
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the said decree of Dee. 22, 1883, in favor of the said intervenor, 
The Grant Locomotive Works, against the said railroads should 
be enforced, and also that there should now be enforced the right re- 
served by this court upon the sale of the Cincinnati Northern Divis- 
ion of the said ‘Toledo, Cincinnati and St. Louis railroad to resell the 
premises and property so sold in this case upon failure to comply 
within twenty days with any order of this court directing the pur- 
chasers thereof to make such further payment in this case as this 
court should from time to time direct in order to meet claims ad- 
judged in this case by this court to be prior in equity to the mort- 
gages foreclosed in this case ; 

And the said intervenors admitting it had already received upon 
account for the said locomotives #63, but without prejudice to his 
rights in the premises, the following sums of money, viz: 

The sum of $5,420.64, paid between August, 1854,and March, 1887, 
upon account of rentals, and the sum of $1,550, paid Sept. 30, 1887, 
upon thesaleof locomotive #65 to the Oregon Improvement Company, 
and that after crediting the amounts so admitted to have been paid 
and adjusting the interest and expenses accounts up to the 12th day of 
November, 1888, the net amount remaining due and unpaid to the 
said intervenor on account of the said locomotive #— on the 12th 
day of November, 1888, is the sum of $8,418.67,and no more, and no 
one claiming that any other or greater credit should be made upon 
the said claim: 

Thereupon the court orders as follows: 

[t is now ordered that the purchasers of the Cincinnati Northern 
Division of the said Toledo, Cincinnati & St. Louis railroad, as being 
primarily chargeable therewith as between themselves and the said 
intervenor under the said decree of Dec. 22, 1883, be and they are 
required to pay or cause to be paid into the registry of this court, 
within sixty days from the 28th of January, 1889, for the use of 
the said intervenor, The Grant Locomotive Works, the amount of 
$8,418.67, with interest thereon from the 12th day of November, 
1888. 7 

And it is further ordered that in default of making of the said pay- 
ment within the time so limited therefor the said Cincinnati Northern 
Division be resold upon request of the said intervenor herein, the 
said Grant Locomotive Works, for the payment and satisfaction out 
of the proceeds thereof of the said sum of $8,418.67, with interest, 
herein directed to be paid to the said intervenor by the said pur- 
chasers. 

And it is further ordered that this decree is without prejudice to 
any right the said intervenors may have to apply for orders to resell 
other mortgage- divisions of the Toledo, Cincinnati and St. Louis rail- 
road for the payment out of the proceeds of such resale any balance 
of the amount hereinbefore named, to wit, said sum of $8,418.67, not 
realized upon any sale of the Cincinnati Northern Division. 

And it is further ordered that in case any resale of the railroad 
and property hereinbefore described in this case becomes necessary 
by reason of default in the payment of said amount hereby ordered 
to be paid, then such resale shall be made pursuant to the terms of 
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the original decrees for the foreclosure and sale of the said railroads 
respectively, but by the marshal of this district, who is hereby ap- 
pointed master commissioner for that purpose,and that leave is 
given to apply to this court for further directions as to any such 
sale. 

And it is further ordered that this order is and shall be without 

prejudice to the right of the said Cin’ti Northern Division and the 
purchasers thereof or any other persons or corporation to apply 
to this and other courts having jurisdiction in the several cases in 
foreclosure proceedings against the several divisions of the said To- 
ledo, Cincinnati and St. Louis railroad for contribution towards the 
said amount from said several divisions or the said purchase-s 
thereof, or in the event of the payment of the same by said pur- 
chasers of said Cincinnati Northern Division to apply for a distri- 
bution thereof over and among said other divisions according to the 
ate nap. of contribution and distribution applicable thereto, as 
erein and in said other causes of foreclosure has been or may be 
determined, or to collect or enforce the payment of said sum by the 
said Toledo, Cincinnati & St. Louis Railroad Company or out of and 
against any property thereof, all asthe rights not now passed upon 
but expressly reserved as to such contribution of the said parties, 
purchasers of said respective mortgage divisions, and said Toledo, 
Cincinnati and St. Louis Railroad Company, as between each other, 
shall appear and as this court and any other court having juris- 
diction in or touching the premises heretofore may have determined 
or shall order, adjudge, and decree. 

And thereupon the said Central Trust Company of New York 
prays an appeal to the Supreme Court of the United States from the 
orders and decrees so made, and the said Central Trust Company 
also prays an appeal to the Supreme Court of the United States from 
the said rulings hereinbefore mentioned, to which it excepted as afore- 
said, which exceptions are allowed, and this court allows both of the 
appeals so prayed upon the said appellants filing a bond herein, with 
sufficient security, to be approved by this court, in the sum of five 
thousand dollars, which appeal shall, during the pendency and until 
the determination thereof, supersede this decree and all enforce- 
ments thereof by or on behalf of the said intervenors. 

And in like manner from the rulings hereinbefore set forth to 
which the Dayton, Fort Wayne and Chicago Railroad Company ex- 
cepted as aforesaid, which exceptions are also allowed, the Dayton, 
Fort Wayne and Chicago Railroad Company also prays a like ap- 
peal from the orders and decrees so made, except from so much 
thereof as provides that the same is without prejudice to any con- 
tribution which may be found to be just and proper as to any pay- 
ment made by any of the purchasers under the provisions of the 
said order or realized under any resale made under this order, and 
this court allows the same, the said appellants filing herein a bond 
for costs in the sum of five hundred yA “wee with sufficient security, 
to be approved by this court. 


And afterwards, to wit, on the 29th day of January, A. D. 1889, 
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an entry was made upon the journal of said court clothed in the 
words and figures following, to wit: 


Journal Y, p. 199. 


Now comes the Central Trust Co., and having presented to the 
court its two bills of exceptions taken in this case on the hearing 
of the motions filed November 3rd, 1888, for resale of the railroad 
known as the Southeastern Division of the Toledo, Cincinnati and 
St. Louis railroad heretofore sold under foreclosure proceedings in 
this case, such resale being to satisfy the amounts claimed to be due 
under decree of December 22, 1888, for certain locomotives therein. 
mentioned, and at the same time came also the Dayton, Fort 
Wayne and Chicago Railroad Company and likewise presented its 
two bills of exceptions taken on the hearing of said motions, and 
the court finding said bills of exceptions of said Central Trust Com- 
pany and said Dayton, Fort Wayne and Chicago Railroad Co. to 
be true, and the same having been signed, sealed, and allowed, it is 
now ordered that they be, and they are hereby, made part of the 
record in this case. 


(Record, p. 458.) 


And afterwards, to wit, on the 30th day of January, A. D. 1889, 
the following bill of exceptions was filed in the clerk’s office of said 
court, clothed in the words and figures following, to wit: 


Bill of Exceptions. 


Circuit Court of the United States, Southern District of Ohio, 
Western Division. 


Tar CENTRAL Trust Company oF New YorK 
vs. : 
Tue Toiepo, DeELpHos AND BuRLINGTON RAIL- 
road Company, The Toledo, Cincinnati and { 
St. Louis Railroad Company, and Granville | 
D. Braman, Defendants. 


Be it remembered that on the 12th day of November, A. D. 1888, 
at the October term, A. D. 1888, of the above-namied court, this 
cause came on to be heard on the motion of the Grant Locomotive 
Works in words and figures as follows: “ Now, on this day, come- 
the intervening petitioner, R.S. Grant, by B. H. Bristow and Bluford 
Wilson, its solicitors, and referring to the several judgment decrees 
of this court in favor of the said intervenor entered in the above- 
entitled cause on the 22nd day of December, 1883, and the decree 
of June 11th, 1887, relating thereto, thereupon moves the court for 
an order directing the purchasers of the said railroad property 
primarily liable for the several amounts of said judgment decrees 
to forthwith pay into the registry of this court for the use of the 
said intervenor the amount due under said decrees respectively 
with interest according to the terias thereof, and in default thereo 


In Equity. #—. 
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that said railroad property may be resold under the decrees of this 
court for the benefit of the intervenors and for other and further 
relief.” 

And thereupon the Central Trust Company, by its counsel, prayed 
the court that ‘those certain proceedings filed in this cause by it 
March 15, 1884, entitled “ petition for rehearing,” &c., be amended 
and supplemented, and as amended and supplemented be docketed 
as an original bill of review as of that date, which original proceed- 
ing entitled “ petition for rehearing,” &c., and the same as proposed 
to be amended and supplemented and docketed as original bill of 
review as of said date, is hereto attached and marked “ Exhibit A ” 
and made part hereof. 

Upon consideration whereof the court refused to allow said peti- 
tion for rehearing to be amended or supplemented as above prayed 
and docketed as an original bill of review of date March 15, 1884; 
to which ruling of the court the Centrai Trust Company, by its 
counsel, then and there excepted, and presented to the court this its 
bill of exceptions taken in that behalf, containing all the evidence 
heard in said application, and prayed that the same be signed, 
sealed, and allowed and made part of the record of this cause, which 
is accordingly done this 28th day of January, A. D. 1889. 

HOWELL E JACKSON, [skat.] 
Circuit Judge. 
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(Record, p. 1 to 18, inel.) 


At a stated term of the circuit court of the United States of Amer- 
ica within and for the western division of the southern district of 
Ohio, in the sixth judicial circuit of the United States of America, 
begun and had in the court-rooms, at the city of Cincinnati, O., in 
said district, on the first Tuesday of October, being also the second 
day of that month, in the year of our Lord one thousand eight hun- 
dred and eighty-eight, and of the Independence of the United States 
of America the one hundred and thirteenth—present, the Hon. 
Howell E. Jackson, circuit judge, and the Hon. George R. Sage, 
district judge—among the proceedings had were the following, to 
Wit: 


Tne Crentrat Trust Company or NEw 
York, a Corporation, &c., Complainant, 
against > # d004. In Chancery. 
Tue Toiepo, Cincinnati & St. Louts RAIz- 
ROAD Company ef al., Defendants. 


Be it remembered that heretofore, to wit, on the 14th day of Au- 
gust,in the year of our Lord one thousand eight hundred and 
eighty-three, came the complainant, by counsel, “and filed in the 
clerk's office of said court its certain bill of complaint, clothed in 
the words and figures following, to wit: 


Bill of Complaint. 


Cireuit Court of the United States, Sixth Circuit and Southern Dis- 
trict of Ohio, Western Division. 


Tae Centrat Trust Company or New } 
York, a Corporation, 
vs. 

Tue Torrepo, CiIxcINNATI AND St. Lovts 
Railroad Co., The Cincinnati Northern 
Railway Company, The Spring Grove, 
Avondale and Cincinnati Railway Com- 
pany, and Grenville D. Braman. 


» No.3554. In Chancery. 


Bill in equity. 


To the judges of the eircuit court of the United States for the south- 
ern district of Ohio: 

The Central Trust Company of New York, a corporation under 
the laws of the State of New York and a citizen thereof, brings this 
its bill of complaint against the Toledo, Cincinnati and St. Louis 
Railroad C ae claiming to be a corporation under the laws of 
Ohio, and the Cincinnati Northern Railway Co., a corporation 
under the laws of Ohio, and the Spring Grove, Avondale and Cin- 
cinnati Railway Co., a corporation of Ohio, and Granville D. Bra- 
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man, a citizen of the State of Massachusetts, and your orator com- 
plains and says— 

That on the first day of October, A. D. 1880, the Cincinnati North- 
ern Railway Company, a corporation under the laws of Ohio, being 
then engaged in the construction and equipment of a certain rail- 
road and appurtenances from the city of Cincinnati, in the county 
of Hamilton and State of Ohio, northwardly in and through the 
counties of Hamilton, Butler, and Warren, in said State, to the 
village of Waynesville, in said county of Warren, did, by its presi- 
dent and secretary, under its corporate seal and in pursuance of a 
resolution to that end adopted by the board of directors of said cor- 
poration on the 16th day of August, 1550, which was subsequently 
and before the execution of the bonds and of the indenture herein- 
after mentioned duly ratified by all the stockholders of said corpo- 
ration, execute one thousand of its bonds for the sum of one thou- 
sand dollars, each dated the said ist day of Oct., A. D. 1880, payable 
on the first day of October, A. D. 1920, said bonds bearing six per 
cent. interest per annum, payable semi-annually on the Ist days of 
April and October in each and every year at the city of New York, 
each having interest warrants for thirty dollars each thereto attached 
for payment of the interest as aforesaid ; and said Cineinnati North- 
ern Railway Company issued and sold one thousand of said bonds, 
wiih said interest warrants attached, which are now in the hands 
of divers and sundry persons as holders thereof; and with the pro- 
ceeds of sale of said bonds the said corporation constructed and 
equipped said railway. 

And your orator further represents that in order to secure said 
bonds and the payment of the said interest as the same should ma- 
ture the said Cincinnati Northern Railroad Company did on said 
day, in pursuance of the further provision of said resolution, exe- 
cute and deliver unto your orator a certain deed or indenture, 
whereof a true copy is hereto attached, marked Exhibit A, and 
thus made a part of this bill, which indenture was duly recorded 
on the 17th day of November, A. D. ISSO, in the several counties 
in and through which said railway extended, whereby it did grant, 
bargain, sell, and convey in fee simple unto your orator, its sue- 
cessors and assigns, all and singular the aforesaid railroad known as 
the Cincinnati Northern railway, from Cincinnati, in Hamilton 
county, Ohio, to Waynesville, in Warren county, Olio, and passing 
through and into the counties of Hamilton, Butler, and Warren, in 
the State of Ohio, about forty-two miles in length, constructed and 
to be constructed, together with all the real and personal property 
of said company connected with said railroad and its incomes de- 
rived therefrom, and its lands, tenements, and hereditaments, rights 
of way and branches, side tracks, rails, ties, locomotives, tenders, 
engines, cars, carriages, equipment, rolling stock, machinery, tools, 
implements, material, chattels, franchises,and privileges, rights, in- 
terests, Income, rents, reservations, resources, benefits, Investments, 
assets,and estates,legal and equitable, which were then owned orshould 
thereafter be owned or acquired by said company as part of or in con- 
nection with the said railroad or in any way appertaining or belong- 
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ing to said railroad, and also all the personalty and movable property 
of the said Cincinnati Northern Railway Company, including all its 
locomotives, engines, tenders, cars, carriages, equipment, rolling stock, 
machinery, tools, implements, material, chattels of every kind and 
character, wherever used or situated, whether upon the line of said 
company’s railroad or elsewhere, then owned or thereafter to be ac- 
quired by said company ; to have and to hold the above-mentioned 
property and assets thereby conveyed or intended to be conveyed, 
with all and singular the reversions, remainders, issues, privileges, 
and appurtenances then or thereafter belonging or in anywise ap- 
pertaining thereto, unto your orator and to its successors and assigns 
forever, in trust, nevertheless, for the persons and corporations and 
for the benefit, security, and protection of the persons, firms, and 
corporations who should hold the bonds and interest warrants afore- 
suid or any or either of them for enforcing the payment thereof 
when payable, in accordance with the true intent and meaning of 
the stipulations of said deed of trust or mortgage and of said bonds 
aud of said interest warrants. 

And your orator further states that in and by said mortgage 
or deed of trust to your orator it was provided and the said Cincin- 
nati Northern Railway Co. did therein covenant and agree that if 
any default should be made in the payment when due of any in- 
terest upon any of said bonds and such interest should remain un- 
paid and in arrear for the space of three months, or in case of de- 
fault made in the payment of the principal of any of said bonds, 
then the said Cincinnati Northern Railway Company should, upon 
demand of your orator or the trustees of said trust deed for the 
time being, forthwith surrender to your orator or such trustees or 
their agent or agents the actual possession of all and singular the 
property, assets, and estate conveyed or intended to be conveyed in 
said indenture; to hold, use, manage, and receive the rents, issues, 
and income and profits thereof for the benefit of the holders of said 
bonds, making from time to time all needful repairs and alterations 
and additions and paying all proper costs, charges, and expenses of 
so taking, holding, and managing the same, including a reasonable 
compensation to said trustee or trustees from the income thereof, 
and applving the residue to the payment pro rata to and among the 
parties entitled thereto of the overdue interest on said bonds, with 
interest thereon and the interest accruing during such possession ; 
but such possession was not to be taken unless your orator or such 
other trustee should be thereto requested in writing by the holders 
of at least one-third in amount of said bonds. 

And your orator further represents that it was also provided in 
said mortgage or deed of trust that if any default should be made in 
the payment when due of interest on any of said bonds when as it 
might accrue, then upon the happening of any such default your 
orator or any successor to it in the trusts of said deed might take 
proper legal proceedings to enforce the rights of the holders of said 
bonds upon being thereto requested in writing by the holders of 
one-third in amount of the bonds aforesaid; and that the proceeds 
arising from any sale made in pursuance thereof should be applied, 
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first, to pay your orator or such other trustee all reasonable costs, 
charges, and expenses and to indemnify it or them against all lla- 
bility in the premises; second, to pay the holders of said bonds, in 
full or in equal proportion, the principal and interest of said bonds 
then outstanding without priority in lien of interest over principal 
or of one bond over another; third, the surplus, if any, remaining 
after the payment in full of all said bonds, principal and interest, 
including the interest on overdue interest, should be paid to your 
orator, its successors and assigns. 

And your orator further represents that it was provided in said 
mortgage or deed of trust that upon a sale of said premises and 
property by virtue of the jndgment and decree of any court of com- 
petent jurisdiction, rendered in any suit or proceeding for the en- 
forcement or foreclosure of the lien of said trust deed or mortgage, 
the principal of all the aforesaid bonds should become and be im- 
mediately due and payable. 

And it was further provided therein that upon payment in full 
of the interest and principal of said bonds said deed of trust or 
mortgage should be null, void, and of no effect. | 

And your orator further represents that the said Cincinnati North- 
ern Railway Company has failed to pay the interest on said bonds 
and has made default therein to all the holders thereof, and, among 
others, to Charles Rice, a holder of eleven of said bonds, to whom, 
as well as to all the holders of said bonds and coupons, said company 
has failed to pay the interest warrants or coupons due thereon Octo- 
ber Ist, A. D. 1882, and April Ist, A. D. 1883, and the same have 
ever since remained unpaid, although payment of the sum was duly 
demanded at the city of New York; and the holders of one-third 
in amount of said bonds to whom such default has been made have 
served upon your orator a written demand, requiring your orator 
to institute the necessary legal proceedings to foreclose said mort- 
gage and sell the said railway and property of the Cincinnati North- 
ern Railway Company and for the appointment of a receiver of said 
property separately, and to take such other and further steps neces- 
sary and proper for the protection of the rights of the holders of 
said bonds as your orator may be authorized to take by said deed 
of trust or mortgage. 

And your orator deems it for the interest of the parties con- 
cerned, particularly of the holders of the said first-mortgage bonds 
and coupons, to institute judicial proceedings for the foreclosure of 
said mortgage or deed of trust and for the sale of all the premises 
and property thereby conveyed and for the appointment of a sep- 
arate receiver to take possession of, operate, and control the said 
railroad and its branches and leased lines and to take an inventory 
of all the personal or movable property included in said mertgage 
and to keep an account of the earnings and of the expenses incurred 
In operating said railway and its leased lines. 

And your orator further says that on and prior to the 25th day of 
April, A. D.1851,the Spring Grove, Avondale and Cincinnati Railway 
Co. was a corporation duly organized under the laws of Ohio, en- 
gaged in locating, constructing, and equipping a line of railway from 
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a point in the city of Cincinnati, Hamilton county, Ohio, south of 
Court street and west of Broadway to Spring Grove cemetery, in 
said county, and part of said road had at that time been constructed 
and was ready for use, and thereafter,on or about said last-named 
day, said Cincinnati Northern Railway Company had leased for a 
term of ninety-nine years, renewable forever, the tracks, road-bed, 
rights of way, property, privileges, and franchises then owned or 
thereafter to be acquired by the said Spring Grove, Avondale & 
Cincinnati Railway Co., with the privilege of purchasing the same 
at eny time after three years for the sum of five thousand dollars, 
and in consideration of the said lease the said Cincinnati Northern 
Railway Company, among other things, agreed to and did execute 
and deliver to vour orator on the 25th dav of May, 1881, its certain 
deed of trust by way of mortgage, a true copy whereof is filed with 
this bill as Exhibit “ B,” whereby it conveyed to your orator, as 
such trustee, all its property, rights, and franchises whatsoever then 
owned or thereafter. to be acquired by it to secure the payment as 
the same might mature of the principal and interest of one million 
dollars of mortgage bonds theretofore issued by the said Spring 
Grove, Avondale and Cincinnati Railway Company secured on its 
said road, payable July 1, 1921, with interest warrants thereto at- 
tached for the payment of interest thereon at the rate of six per 
cent. per annum, payable semi-annually on the first days of January 
and July of each and every year. 

And it was therein and by said last- = deed of trust or mort- 
gage agreed by and between your orator and the said Cincinnatl 
Northern Railway Co. that the lien of said mortgage should be 
second only to the lien of the deed of trust or mortgage upon the 
same property, right, and privileges hereinbefore first set forth. 

And your orator further says that the interest on said bonds has 
not been paid, but that both the said Spring Grove, Avondale and 
Cincinnati Railway Co. and the said Cincinnati Northern Rail- 
way Co. have failed to pay the same and have made default 
therein to all holders of said bonds to whom said companies 
have failed to pay the interest warrants or coupons thereon due the 
first day of January, 1885, and the first day of July, 1885, and the 
same have never been paid. 

And your orator represents further that the foregoing mort- 
gage was duly recorded in the proper counties, and that the same is 
a good lien or incumbrance upon al! the premises and property 
hereinbefore described and mentioned of the said Cincinnati North- 
ern R’y Co. 

And your orator further represents that the said Cincinnati 
Northern Railway Company, proper corporate action for that 
purpose having first been had, did, on the 25th day of May, A. D. 
188i, deliver to your orator as trustee a certain other indenture (a 
true copy whereof is herewith filed as Exhibit “C”), whereby it 
granted, bargained, sold, and conveyed unto your orator as trustee 
all the railroad, property, rights, franchises, goods, and chattels de- 
scribed or mentioned in the mortgage first set forth in this bill, then 
owned and thereafter to be acquired, to secure the payment at ma- 
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turity of the principal of one thousand bonds of the said Cinein- 
nati Northern Railway Co., known as income bonds, for one thou- 
sand dollars each, numbered consecutively from 1 to 1000, inelu- 
sive, payable on the Ist day of April, 1921, and of such interest 
upon the said bonds as by the terms of said bonds and of said in- 
denture might be due and payable. 

And your orator further says that it was by said indenture last 
mentioned expressly agreed that the interest upon said bonds was 
not to accrue or to be payable except out of net earnings of said 
Cincinnati Northern railway applicable to that purpose, and when 
the amount thereof should be ascertained and declared by said 
board of directors of said last-named company, whose duty it was 
by the terms of said indenture in each year, 1882, in the month of 
January, to declare what amount, if any, of net earnings had been 
made during the preceding year which was justly applicable to the 
payment of interest on said income bonds, and such ascertainment 
of net earnings was to be made by deducting from gross earn- 
ings all operating expenses, including rebates, taxes, Insurance, rent, 
interest on floating debt and borrowed money, and payment made 
on principal thereof, and liabilities for interest on the said first- 
mortgage bonds of the said railway company. 

And your orator further says that said mortgage was duly recorded 
in each of the yvaricus counties in and through which the said rail- 
wav extended. 

And your orator further represents, on information and _ belief, 
that one thousand of the said bonds so secured as aforesaid by said 
indenture have been issued and disposed of by said Cincinnati 
Northern Railway Co. and are now in the hands of divers and 
sundry persons as owners thereof unknown to your orator, 

And your orator further represents that no interest has become 
or is now due or payable on said bond under the terms thereof and 
of said indenture, owing to insuflicieney of earnings, but that the 
principal of said bonds issued as aforesaid is a lien upon said prop- 
erty, rights, franchises, ete., of said Cincinnati Northern Railway Co. 
next after the mortgage hereinbefore secondly deseribed. 

And your orator further says that on the 5th day of May, A. D. 
1883, a certain corporation by the name of the Toledo, Cincinnati 
and St. Louis R’y Co., claiming to be a corporation of the States of 
Ohio, Indiana, and I}linois by virtue of certain consolidations and 
claiming to have power to construct, maintain, and operate a rail- 
road from the city of Toledo, in the State of Ohio, to the town of 
Delphos, in said State, and thence through the States of Indiana 
and Illinois into the city of East St. Lonis,in said last-named State, 
and from the said town of Delphos to a connection with the said 
railroad of the Cincinnati Northern Railway Co. at or near Dodds, 
in the county of Warren,in the State of Ohio, entered into an agree- 
ment with the said Cincinnati Northern Railway Company and the 
said Spring Grove, Avondale and Cineinnati Railway Company, 
corporations as aforesaid, whereby said three corporations under- 
took under the name of the Toledo, Cincinnati and St. Louis R. R. 
Co. to consolidate and unite the said lines of railroad at their said 


ee 
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respective points of connection and to consolidate the capital stock 
of the said respective companies under the laws of Ohio, and 
to transfer and vest in said consolidated company, to wit, The To- 
le lo, Cincinnati and St. Louis Railroad Company, defendant in 
this bill of complaint, all the powers, privileges, immunities, and 
property, real, personal, and mixed, belonging to the respective 
companies, parties to said agreementeof consolidation, said consol- 
idated company expressly recognizing and affirming the said sev- 
eral mortgages hereinbefore mentioned and the said bonds and 
coupons secured thereby and assuming payment of same, the capital 
stock of said consolidated company to be thirty millions of dollars, 
of which eleven millions was to be preferred stock and the balance 
thereof to be common stock. A true copy of said agreement of con- 
solidation is filed herewith as Exhibit D, to which reference is made 
as part of this bill. 

And your orator further represents that it is informed and believes 
that said agreement of consuvlidation was acted under by said com- 
panies from said date, although your orator says neither it nor any 
holder of said bonds or coupons was party to said consolidation or 
has assented thereto or acquiesced therein. 

And your orator further says that it is claimed by the said con- 
solidated company, the said Toledo, Cincinnati, and St. Louis Rail- 
road Company, that it owns, by virtue of said consolidation, all the 
aforesaid property, real, personal, and mixed, rights, franchises, and 
assets and credits of the said Cincinuati Northern Railway Co. and 
of the said Spring Grove, Avondale & Cincinnati R’y Co., and that 
the same have become subject to the debts and liabilities of the said 
consolidated company; but your orator says that whatever rights, 
if any, in or to the same the said Toledo, Cincinnati and St. Louis 
Railroad Co, acquired by virtue of said consolidation, the same are 
subject and subordinate to all the mortgages hereinbefore stated, 
and that the railroad, property, franchises, rights, and assets of the 
seid Cincinnati Northern Railway Company are net nor were they 
at the time of said consolidation more than sufficient to pay its said 
first-mortgage bonds and interest secured thereon by said first mort- 
gage, and are of much less value than the amount of all the bonds 
and interest secured thereon by the several mortgages hereinbefore 
mentioned. 

But your orator says that the net earnings of the said Cincin- 
nati Northern railway and of the said Spring Grove, Avondale and 
Cincinnati Railway Co. are sufficient, as it believes, if kept separate, to 
pay the interest warrants or coupons of said first-mortgage bonds of 
said Cincinnati Northern Railway Co.; but that the said Toledo, 
Cincinnati and St. Louis Railroad Company claims that the earn- 
ings of the said Cincinnati Northern Railway Company and its 
suid leased line should go into the common fund of said consoli- 
dated company, and that no account should be kept of the separate 
earnings and expenses thereof; and the earnings and income of the 
said Cincinnati Northern Railway Company and its said leased line 
are now and ever since said consolidation have been received and 
taken by said consolidated company, the said Toledo, Cincinnati 
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and St. Louis Railroad Co., which is hopelessly insolvent, and appro- 
priated to pay the expenses of said consolidated company and wholly 
diverted from. the payment of the interest or any part thereof due 
upon the said bonds of the said Cincinnati Northern Railway Com- 
pany. 

And your orator further s»ys that unless such separate account of 
the earnings and expenses of said Cincinnati Northern Railway Co. 
be carefully kept and preserved it will be impossible to ascertain 
whether any interest shall iave become due or payable upon the 
income bonds hereinbefore deseribed. 

Wherefore and forasmuch as your orator is without remedy at law 
your orator brings this its bill of complaint in equity in behalf of 
all the holders of bonds and coupons secured by said mortgage 
herein first mentioned and prays that Granville D. Braman, who 
claims some interest, and the said Cincinnati Northern R’y Co. and 
the said Spring Grove, Avondale and Cincinnati. Railway Co. be 
made def’ts hereto and the said consolidated Co., the Toledo, Cinn. 
& St. L. Co., may be made to answer as to its interest; that process 
of subpcena may issue against each of them, and that they be re- 
quired to make answer, respectively, to all and singular the allega- 
tions and charges hereto upon such terms and conditions as this 
honorable court may deem most to the interest of the holders of said 
first-mortgage bonds and coupons, and that out of the proceeds 
of such sale the amount of bonds and interest secured by said first 
mortgage or deed of trust to your orator may be paid to your orator 
for the holders thereof, respectively, and that the balance, if any, of 
said proceeds of sale may be paid to your orator as trustee for the 
holders of said bonds and coupons secured by said seeond and third 
mortgages on said Cincinnati Northern railway in the order of 
priority,and that meanwhilcand until such salea receiver other than 
the receiver heretofore appointed for the said consolidated company 
may be appointed of all and singular the premises and property 
aforesaid embraced within the said mortgage or deed of trust here- 
inbefore first set forth, and that he be authorized and empowered to 
maintain and operate said railway of the said Cincinnati Northern 
R’y Co., including said Spring Grove, Avondale and Cincinnati rail- 
way, and to exercise all the powers usually granted to receivers, and 
to receive and collect all rents and other income from any of said 
mortgaged property, and to preserve the same and all parts of the 
said mortgaged premises and property from waste and loss, and to 
pay the rent on leased premises, and to carry out such contracts and 
agreements of said Cincinnati Northern Railway Co. as may be to 
the interest of the said several parties therein interested, and for such 

other and further relief as in equity and good corscience your orator 
may be entitled to. 
HOADLY, JOHNSON axp COLSTON, 
Counsel for the Central Trust Co. of New York. 
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Unitep States or AMERICA, ss 
State of Ohio, Hamilton ‘County, 


Edward Colston, being duly sworn, says he is agent and solicitor 
for The Central Trust Co. of New York, complainant in above bill 
and that the facts therein stated on information or belief are true as 


he believes. 
EDWARD COLSTON. 


Sworn to before me and subscribed in my presence this 11th day 


of August, 1885. 
JOHN FLACK WINSLOW, 
fotary Public, Hamilton County, Ohio. [SEAL] 


(Record, p. 9 to 22, incl.) 


And afterwards, to wit, on the 20th day of October, A. D. 1883, an 
entry was made upon the journal of said court, clothed in the words 
and figures following, to wit: 


Journal V, p. 162. 


This cause came on to be heard upon the bill of — and 
upon the respective pleas of the Toledo, Cincinnati and St. Louis 
Railroad Co. and of Granville D. Braman filed i in this cause on the 
17th day of September, A. D. 1883. | 

Upon consideration whereof it is ordered, adjudged, and decreed 
that each of said pleas is insufficient in law and each of the same is 
overruled and each of said defendants is given leave to answer to 
said bill of complaint. 

And said cause coming on further to be heard upon the motion 
of the said The Central Trust Co. of New York for the appointment 
of a receiver of all and singular the premises and property and 
assets, real and personal, of the said Cincinnati Northern Rail- 
way Co. (and of its said leased line described in said bill of com- 
plaint as the Spring Grove, Avondale and Cincinnati railway) 
owned by said Cincinnati Northern Railway Co. at the time of its 
consolidation with the said Toledo, Cincinnati & St. Louis Railroad 
Co., as averred in said bill of complaint of the said Central Trust 
Co. of New York; upon consideration whereof it is now, by Hon. 
John Baxter, judge of said circuit court, ordered, adjudged, and de- 
creed that William J. Craig be, and he hereby is, appointed receiver 
herein of all and singular the premises, property, money, and assets 
owned by the said Cincinnati Northern Railway Co. (including said 
leased line) or to which it was entitled at the time of its said con- 
solidation with said Toledo, Cincinnati and St. Louis Railroad Co., 
upon giving hond, with security, to be approved by the Hon. John 
Baxter, circuit judge, or-by the Hon. George R. Sage, sitting in the 
circuit court in said district, in the penal sum of ten thousand dol- 
lars, conditioned for the faithful performance of his duties as such 
receiver and for obeying all the lawful orders of the court herein, 
and that, as such receiver, he is hereby ordered and directed to take 
possession of, maintain, and operate the said railroad and premises 
2—1279 


10 THE CENTRAL TRUST CO. OF NEW YORK Vs. R. S. GRANT AND 


described in the said bill of complaint, being the railroad of the 
Cincinnati Northern Railway Co., extending from Cincinnati, in 
Hamilton county, Ohio, to Waynesville, in Warren county, Ohio, 
and passing through and into the counties of Hamilton, Butler, and 
Warren, in said State of Ohio, being about forty-two miles in length, 
constructed and to be constructed. 

Also to take possession of, maintain, and operate as the property 
of said Cincinnati Northern Railway Co. and the said leased line 
described in said bill and known as the Spring Grove, Avondale and 
Cincinnati railway, extending from a point in the city of Cinein- 
nati, in said Hamilton county, Ohio, south of Court street and west of 
Broadway, in said city, through the counties of Hamilton and Butler, 
in said State of Ohio, to the town of Venice, in said Butler county, 
and to take possession of all the property, real and personal, owned 
by the said Cincinnati Northern Railway Co. or to which it was en- 
titled at the date of its consolidation with the said Toledo, Cinein- 
nati and St. Louis Railroad Co. and the equipment, income, fran- 
chises, and appurtenances thereof, as well as lands and other prem- 
ises and property, belonging to said Cincinnati Northern Railway 
Co. at said time, as fully deseribed in said bill of complaint, refer- 
ence whereto, for greater certainty, is had and made. 

And said receiver is hereby clothed with all the authority and 
rights usually given to a receiver by courts of equity to take charge 
of, care for, and operate said railroad, including said leased line ; to > 
make reports of his acts and doings to this court at least every two ° 
months or oftener if required by the court ; to collect and receive 
the tolls, incomes, issues, rents,and profits of said premises, and out 
of the same to make such repairs as may be necessary to preserve 
and keep the same ina safe and proper condition ; and said receiver 
is hereby authorized to operate said railroad, including said leased 
line, in connection with any other or others of the constituent roads 
of the said Toledo, Cincinnati and St. Louis railroad of which he may 
be appointed receiver, but is hereby directed to keep the accounts of 
the earnings and expenditures of any of the other of the constituent 
roads of the said Toledo, Cincinnati and St. Louis Railroad Com- 
pany of which he may be appointed receiver, but ishereby directed 
to keep the accounts of the earnings and expenditures of the said 
Cincinnati Northern Railway Co. separate from the earnings and 
expenditures of any of the other of the constituent roads of the said 
Toledo, Cincinnati & St. Louis Railroad Co., except the said Spring 
Grove, Avondale, & Cincinnati Railway Co. .? 

And the said defendants, The Cincinnati Northern Railway Co. 
and The ‘Toledo, Cincinnati & St. Louis Railroad Co., are hereby 
ordered and directed to deliver to the said William J. Craig, re- 
ceiver, possession and control of all the property, rights, and privi- 
leges of every kind belonging to the said Cincinnati Northern 
Railway Co. and to the said Spring Grove, Avondale and Cinein- 
nati Railway Co. at the time of the consolidation of said respective 
companies with the said The Toledo, Cincinnati & St. Louis Rail- 

road Co. 
And it is further ordered that said receiver make and file in 
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this court a true inventory of all the cars, engines, rolling stock, 
material, or supplies belonging to or in possession of said Cincin- 
nati Northern Railway Co. at the time of its said consolidation, as 
well as of all property coming into his possession by virtue of this 
order. 

And said receiver is further ordered to keep the accounts of all 
through freight and passenger business over said constituent roads 
so that the receipts therefrom may be duly apportioned between 
the same, as the court may hereafter direct. 

To the judgment of the court overruling the said pleas of said 
Braman and of said T., C. & St. L. railroad the said Braman and 
said Toledo, Cincinnati and St. Louis Railroad Company except, 
and also except to the order of the court appointing a receiver. 


(Record, p. 23.) 
And afterwards, to wit, on the 27th day of October, A. D. 1883, 


an entry was made upon the journal of said court, clothed in the 
words and figures following, to wit: 


Journal, V. 179. 


This day came the said petitioner, R. 5. Grant, by Bluford Wil- 
son, his solicitor, and on motion to the court it is ordered that the 
said petitioner have leave to intervene in this cause and file his peti- 

tion herein. 


(Record, p. 24 to p. 29, inel.) 


And afterwards, to wit, on the 27th day of October, A. D. 1883, 
the following intervening petition was filed in the clerk’s office of 
said court, clothed in the words and figures following, to wit: 


Intervening Petition. 


Unitep STratTEs OF aa 
Southern District of Ohio, 


In the United States Cireuit Court forthe Southern District of Ohio, 


Tue Centra Trust Co.or New York,a we ead 
against 
Georce D. Braman and Tae Toreno, CINCINNATI AND [ 
Sr. Louis RAILROAD Company, et al. 


In Equity. 


To the honorable the judges of said court: 

Respectfully shows to your honors R.S. Grant, of the city and 
State of New York, that heretofore, to wit, on or about March 24, 
1883, your petitioner entered into a certain agreement with the 
Cincinnati Northern Railway Co., a corporation established under 
the laws of Ohio, for the lease of ten locomotives and tenders marked 
and numbered as follows, viz.,67 to 76, inclusive, made by the Grant 
Locomotive Works of Paterson, in the State of New Jersey, which 
said agreement is hereto annexed and made part hereof. 
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That subsequently, on or about April Ist, 1883, said Cincinnati 
Northern Railway Co. became consolidated with and merged into 
the said Toledo, Cincinnati and St. Louis railroad, a corporation es- 
tablished under the laws of the States of Ohio, Indiana, and IIli- 
nois. By the terms of said consolidation said consolidated railroad 
company assumed and became responsible for the obligations and 
covenants of said agreement. 

And your petitioner further shows that under ssid agreement of 
lease he delivered to said Cincinnati Northern Railway Co. the ten 
locomotives and tenders described in said agreement and received 
in case from said railway company the sum of $18,558.97 as an in- 
stallment of rent, and also on each tenth day of May, June, and 
July, 1885, the further sums of $1,500, monthly rental, as provided 
for in said agreement. 

And your petitioner further shows that he has kept and performed 
all the covenants and obligations in said agreement named on his 
part to be kept and performned, but said consolidated railroad com- 
pany failed so to do and has made default in the payment of the 
$1,500 monthly rental that was due and payable to your petitioner 
August 10th, Sept. 10, and October 10, 1883, respectively, and has 
also made default in the payment of the half-yearly interest due 
under said agreement on the first day of October, 1853, amounting 
to $2,160.00. 

And said consolidated railroad company still neglects and refuses 
to make the said payments, although requested so to do. 

And your petitioner further shows that heretofore, to wit, on the 
Ist day of August, 1883, said Toledo, Cincinnati and St. Louis Rail- 
road Company being insolvent and unable to meet its current obli- 
gations, KE. E. Dwight, Esq., was duly appointed receiver thereof and 
said Dwight accepted said trust; and afterwards, under the order of 
this court, W. J. Craig, Esq., sueceeded to said trust as receiver 
herein. 

All of which appears by the original proceedings in said cause in 
this honorable court, and said receiver entered into possession of 


locomotives and tenders and refuses to surrender the same to your 
petitioners. 

And your petitioner further shows that under said agreement, by 
reason of said default, your petitioner is entitled to the immediate 
possession of said ten locomotives and tenders, and, further, that the 
principal of the $72,000 six per cent. equipment trust bonds, known 
as series “I” and mentioned in said agreement, is now due and 
pavable, with the half-yearly interest above mentioned, and your 
petitioner is the sole owner and holder of said bonds. 

And your petitioner further shows that the said locomotives and 
tenders have become greatly deteriorated in value by use on said 
railroad while in the possession of said receiver, so that, as he is in- 
formed and believes, it will require an outlay of at least $10,000.00 
to put them in fair marketable condition, for which sum, under the 
terms of said agreement, your petitioner is entitled to reimburse- 
ment. 
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Your petitioner further shows that there is a balance due him on 
account on the original payment of rental amounting to $638.33, 
and that the entire amount due to your petitioner on the 20th day 
of October, 1883, for monthly rentals, $4,000.00; half-yearly interest, 
$2,160.00; repairs, $10,000.00, and balance, $638.33, will be the sum 
of $16,789.33, all of which your petitioners claim- is fairly and equi- 
tably due from the said receiver and should be paid by him. 

Wherefore your petitioner prays that the said receiver may be 
ordered to pay to your petitioner the said sum of $16,798.33 out of 
any moneys in his hands, and that for the better securing of the 
payment of the same said sum may be adjudged by your honors 
to be a charge upon all the property of said consolidated railroad, 
and especially upon all the property of said Cincinnati Northern 
Railway Co., as ahead of the first-mortgage bonds secured by the 
pledge of said property, and upon the proceeds arising from the 
sequestration of the same in this cause or any similar proceedings 
that may be instituted for that purpose. 

And your petitioner further prays that the said receiver may be 
ordered to forthwith surrender said ten locomotives and tenders, and, 
further, to pay to your petitioner whatever amount may be found 
to be due after the sale by him of said locomotives and tenders and 
the application of the process to the payment of said $72,000 and 
the interest of said equipment bonds in accordance with the terms 
of said agreement; and that said amount or balance so found to be 
due may be adjudged like priority over the. said first-mortgage 
bonds as above prayed for in the matter of rental, interest, and re- 
pairs. 

And for such other and further relief as to your honors may 
seem meet. 

And your petitioners shall ever pray. 

WILSON anp JONES, 
Solicitors for Petitioner. 


UNITED STATES OF AMERICA, 1 
Southern District of Ohio, Western Division, § 


88 ° 


sluford Wilson, being duly sworn, savs that he is one of the 
solicitors for the petitioners in the above cause and is familiar with 
the matters and things stated in said petition, and that the same 
are true except where stated on information and belief,and those he 


believes to be true. 
BLUFORD WILSON. 


Sworn to before me and subscribed in my presence this 27th day 
of October, A. D. 1883. 
ROB’T C. GEORGI, 
Dep. CVk, U.S.C.C., 8. v. O. [seat] 


* * * * * * * 
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(Record, p. 591 to p. 604, inel.) 
SCHEDULE A. 
I. 


This agreement, made and entered into this twenty-fourth day of 
March, A. D. 1883, by and between R. Suydam Grant, of New York, 
party of the first part (hereinaiter called the lessor), and the Cincin- 
nati Northern Railroad Company, a corporation duly established 
under the laws of the State of Ohio, party of the second part ‘here- 
inafter called the lessee), witnesseth : 

That the said lessor this day agrees to lease and does hereby 
lease, upon the terms hereinafter set forth, to the said lessee the 
following railroad equipment and rolling stoek, viz: 

Ten locomotive engines and tenders, marked and numbered as 
follows, viz., 67 to 76, inclusive, made by the Grant Locomotive 
Works of Paterson, in the State of New Jersey, with the privilege 
of using the same at the said lessee’s own risk for the term of five 
years from the first day of May, 1883, at the expiration of which 
term the said lessee shall and will deliver up and return the same 
to the said lessor in the city of Cincinnati, State of Ohio, in their 
present good order and condition, reasonable wear and tear alone 
excepted, and without excuse for non-delivery beeause of unavoid- 
able accidents, unless purchased by the said lessee from the said 
lessor within the time and in the manner hereinafter specified. 

That the said lessee has heretofore paid in cash the sum of eighteen 
thousand five hundred and fifty-eight dollars and ninety-seven cents 
as an installment of the rental for said rolling stock, the receipt of 
which is hereby acknowledged, and hereby agrees to pay to the said 
lessor, at the office of the American Loan and Trust Company, in 
the city of Boston, the following sums, viz: On the tenth of each 
month in the first and second years of the term of this lease, begin- 
ning with May 10th, 1883, the sum of fifteen hundred dollars; on 
the tenth day of each month in the third and fourth years of the 
term of this lease, beginning with May 10th, 1885, the sum of four- 
teen hundred dollars; on the tenth day of each month in the fifth 
year of the term of this lease, beginning with May 10th, 1887, the 
sum of thirteen hundred dollars, the final payment to be made 
April 10th, 1888, being the balance of the amount to be paid to the 
said lessor as rental for the said rolling stock and the half-vearly 
interest at the rate of six per cent. per annum on the total amount 
of the said rental remaining unpaid, and also to pay all taxes that 
may at any time be levied or assessed upon said railroad equipment 
and rolling stock and all premiums for insurance that may be paid 
by the said lessor under the provisions of this agreement. 

The said lessee further promises and agrees to execute and deliver 
to said lessor seventy-two coupon equipment bonds, dated the Ist 
day of May, 1883, each for the sum of one thousand dollars, thirteen 
of which mature May Ist, 1884; fifteen of which mature May Ist, 
1885; fourteen of which mature May Ist, 18586; fifteen of which 
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mature May Ist, 1887; fifteen of which mature May Ist, 1888, repre- 
senting the rental to be paid by the said lessee as aforesaid, and 
having coupons attached, representing interest upon said rental 
from the date of this lease to date of payment of said bonds. 

The said bonds and coupons shall be substantially in the form 
following, respectively, to wit: 


Unitep States or America, State of Ohio. 


The Cincinnati Northern Iailway Company Six per Cent. Equipment 
Trust Bond. 


No. —. Series F. $1,000. 


For value received, the Cincinnati Northern Railway Company 
promises to pay to the bearer at the office of the American prom 
and Trust Company, in the city of Boston, one thousand dollars on 
the first day of May, A. D. 188-, and on presentation and surrender 
of the annexed coupons, as they shall severally become due, to pay 
interest thereon at the rate of six per cent. per annum from the 
first day of May, 1883, until payment or redemption of this bond. 

This bond is one of a series of seventy-two bonds of like amount 
and import, but maturing at different dates on or before May Ist, 
1888, known as the Cincinnati Northern Railway Company’s equip- 
ment trust bonds, series F, which, with the coupons thereto attached, 
represent the rental for a term of five years of ten Jocomotive engines 
and tenders made by the Grant Locomotive Works of Paterson, 
New Jersey, end numbered 67 to 76, inclusive, under an agreement 
of lease thereof, bearing date the 24th day of March, A. D. 1883, 
made between R. Suydam Grant as lessor and the said railway 
company as lessee. 

It is provided in the said lease that the said railway Co. shall pay 
to the said lessor, on the days hereinafter set out, at the said office 
of the American Loan and Trust Company, the following sums, 
Viz: 

On the tenth day of each month in the first and second years of 
the term of this lease, beginning with May 10th, 18835, the sum of 
fifteen hundred dollars. 

On the tenth day of each month in the third and fourth years 
of the term of this lease, beginning with May 10th, 1885, the sum 
of fourteen hundred dollars. 

On the tenth day of each month in the fifth year of the term of 
this lease, beginning with May 10th, 1887, the suin of thirteen hun- 
dred dollars, the final payment to be made April 10th, 1888; which 
sums shall be applied by the said lessor to the payment and re- 
demption of the bonds and coupons of this series at par, as they 
severally mature, upon the surrender of such bonds and coupons. 

It is further provided in said agreement that in case of a default 
in the payment of the sums of money as above specified, or any 
part thereof, on the day when the same falls due, or in default of 
the payment of any of said bonds at their maturity, or in case the 
said railway company shall violate said agreement in any respect 
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whatever, the said lessor herein shall have the right and shall upon 
the written request of the holders of a majority of the bonds of this 
series remaining unpaid, upon being indemnified for any expense 
he may incur in taking possession of and selling said rolling stock, 
enter upon the premises of said railway company and take posses- 
sion of any and all said rolling stock which shall have been de- 
livered to said railway company and have the right to sell the same 
at public or private sale and apply the proceeds to the payment of 
said bonds, and if there should be any deficit the said railway com- 
pany shall pay the same on demand. 


It is further provided in said lease that said railway company 


shall keep said rolling stock in good repair at its own expense and - 


shall further keep the same fully insured at its own expense, any 
loss being payable to said lessor for the holders of said bonds, and 
shall pay all taxes that may at any time be levied or assessed upon 
the same. 

In witness whereof the seal of the said The Cincinnati Northern 
Railway Company has been hereunto affixed and attested by the 
signature of the president and secretary of said company, at Cin- 
cinnati, Olio, the first day of May, A. D. 1885. 

THE CINCINNATI NORTHERN 
RAILWAY COMPANY, 


By —, President. 
Attest: -—— , Secretary. 
$30.00. Coupon. $30.00. 
The Cincinnati Northern Railway Company will pay thirty dol- 


lars to bearer at the oflice of the American Loan and Trust Com- 
pany, in the city of Boston, on the first day of , 1SS—, being six 
mouths’ interest on its equipment bond No. —, series F. 

, Secretary. 


It is hereby further agreed that each of the said bonds, after exe- 
ecution and before delivery thereof to the said lessor, shall be counter- 
signed or indorsed by the American Loan and Trust, Company sub- 
stantially as follows, viz: 

The American Loan and Trust Company hereby certifies that 
this bond is one of the series of seventy-two bonds issued under the 
provisions of the agreement mentioned within. 

AMERICAN LOAN AND TRUST 
COMPANY,” Trustee, 
——, Actuary. 


By 


It is further agreed that the sums to be paid by the said lessee in 
monthly payments as aforesaid on the 10th day of each month dur- 
ing the term of this lease, beginning with the tenth day of May, 
1888, shall be applied by the said lessor to the payment and re- 
demption of the said bonds and coupons of the said “ series F” at par 
as they shall severaliy mature upon surrender of the said bonds and 
coupons. 
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It is hereby further agreed that the said lessor and all persons, 
partnerships, and corporations who may become holders of the said 
bonds and coupons shall constitute, for the purposes of this agree- 
ment, and be known asthe “ Massachusetts car trust,” and that for. 
the purpose of designating the equipment and rolling stock hereby 
leased as the property of the said lessor and is held by the said lessee 
under this agreement the said lessee shall cause to be painted in a con- 
spicuous place, so that it can be plainly read, upon each locomotive 
and tender hereby leased the following: “ Massachusetts car trust, 
series F,” and that in the event that any such mark or designation is 
destroyed the lessee shall immediately restore the same, and that the 
said lessee shall do all such other things, whether in the execution 
of written instruments or otherwise, as the counsel of the lessor shall 
deem necessary for the protection of the'said lessor or any members 
of the said Massachusetts car trust as owners of the said rolling 
stock. 

It is further agreed that the said lessee will not use nor allow the 
said railroad equipment and rolling stock to be used otherwise than 
is herein permitted, nor remove nor allow the same to be removed 
from the railroads whereon the same may so lawfully be used, nor sell, 
assign, transfer, or dispose of the same or of this lease without the 
written consent of the said lessor first had and obtained, and that 
the said lessee shall and will, at least once in each year during the 
continuance of the lease, render to the said lessor a full and accu- 
rate statement and account of said railroad equipment and rolling 
stock. 

It is further agreed that the said lessee shall keep the railroad 
equipment and rolling stock in proper and complete repair and 
working condition during the operation of this lease, reasonable wear 
and tear alone excepted, and such repairs and work done in order 
to keep the said equipment and rolling stock in such good order and 
condition shall be made and maintained to the satisfaction of the 
lessor. 

It is further agreed that in case any portion of such rolling stock 
shall, during the continuance of this lease, from any cause, unavoid- 
able accidents not excepted, be destroved or injured beyond repair, 
the said lessee shall and will, at its own cost and as often as may be 
necessary, replace the railroad equipment and rolling stock that may 
be so destroyed or injured by other railroad equipment and rolling 
stock of equal value and of like material, character, and construc- 
tion; and if all or either of them or any portion of each kind be in 
any way lost or destroyed or injured as aforesaid prior to the actual 
redelivery to the lessor and the same are not replaced as above pro- 
vided, then the full amount of all rental herein agreed to be paid 
and the bonds representing the same shall, notwithstanding anything 
herein contained, become immediately due and payable and shall 
be paid by the said lessee to the said lessor, and in case said railroad 
equipment and rolling stock shall be returned to or be reclaimed by 
the said lessor under the provisions of this lease in a damaged con- 
dition, ordinary wear and tear alone excepted, the amount of any 
damage so done shall be paid by the lessee to the said lessor, which 
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said damage shall be conclusively determined, without right of ap- 
peal, by the written finding of all or of a majority of three arbi- 
trators to be appointed, one by each of the parties of the first part 
and a second part and a third by the two first chosen. If within 
five days after notice to the party of the second part to name an 
arbitrator one be not named by them, the party of the first part may 
forthwith name the three, who shall act with like effect as if they had 
been mutually chosen. 

It is further agreed that the said lessee shall, at the request of the 
said lessor, have the said railroad equipment aud rolling stock in- 
sured for the benefit of the said lessor and the said Massachusetts 
car trust as aforesaid to such an amount as may be required by the 
said lessor, and shall pay for and keep the said railroad equipment 
and roliing stock so insured for and during the continuance of this 
lease, and deposit the policies of insurance with the said lessor so 
indorsed that the loss, if any, shall be payable to the said lessor; 
but the said lessor may, at his option, cause insurance to be 
effected in such companies and in such manner as he may from 
time to time think best, and the said lessee shall and will, on de- 
mand, pay the premiums for such insurance and other expenses as 
may be incident thereto. 

It is further agreed that the said lessor shall have the right at all 
reasonable times and as often as he shall deem it advisable by his 
agents or servants to examine and inspect the said railroad equip- 
ment and rolling stock for the purpose of ascertaining whether the 
said lessee is complying with the terms of this contract, and the said 
lessee shall pay to the said lessor the reasonable expense of such 
examinations and inspections. 

It is further agreed that the said lessee,in case the said lessor seize 
the said rolling stock and equipment or any part of it for any vio- 
lation of the provisions of this agreement, shall, on demand of said 
lessor, place all of such rolling stock and equipment so seized upon 
any side track or side tracks of said lessee and hold the same with- 
out use orcharge, suvject to the order of said lessorand as his agent, 
and if deemed advisable by said lessor shall and will transport such 
equipment and rolling stock to any other point on the line of its 
railroad designated by the said lessor at the expense of the said 
lessee. 

In case the said lessee shall fail to pay any of the sums of money 
herein agreed to be paid by it or any portion of any of said sums 
of money as and when the same are due and payable according to 
the true intent and meaning of this lease, or in ease it shall fail in 
any of the undertakings by it hereby entered into or shall fail to 
perform, any of the stipulations, promises, or agreements herein 
contained, as on its part to be kept and performed, then and in 
that case the said lessor may, at his option, and shall upon the 
written request of the holders of a majority of the bonds of this 
series remaining unpaid, upon being indemnified for any expense 
he may incur in taking possession of and selling said rolling stock, 
without notice, take possession of the said rolling stock and equip- 
ment and remove the same, and sball sell the same, with or with- 
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out notice, at his option, at public or private sale, at his option, 
and apply the proceeds thereof, after deducting the expenses of such 
sale, to the payment of the then outstanding bonds and coupons; 
and if the amount realized from such sale shall be insufficient to 
pay the amount due upon such bonds and coupons, then the said 
lessee shall pay the deficiency upon demand; and in ease of such 
proceedings the principal of all the bonds issued as aforesaid shall 
forthwith become due and payable 


After the said lessee shall have faithfully performed all the stipu- 
lations of this lease in the manner and form as herein provided 
without default and shall have made all the payments herein 
agreed to be made by it according to the true intent and meaning 
hereof, then the said lessee may, at its option, at any time within 
one month after the time of maturity, as above, of the last instal- 
ment of rent, purchase said railroad equipment and rolling stock at 
the price of one dollar for each such locomotive and tender, and 
upon the payment of said sum to him the said lessor shall there- 
upon sell and by bill of sale convey said railroad equipment and 
rolling stock to said lessee. 


Nothing herein contained and no action hereunder shall divest 
the title of the said lessor to said railroad equipment and rolling 
stock until the rents above enumerated and the other sums of money 
herein agreed to be paid by the said lessee shall have be- fully 
paid by said lessee and until a bill of sale therefor shall have been 
delivered. Until aftersuch payment and delivery the said railroad 
equipment and rolling stock shall remain the property of said lessor, 
and no right whatever thereto shall pass to the said lessee excepting 
that of using the same in strict compliance with the terms of this 
contract. 


The said lessor may sell and assign to the said American Loan 
and Trust Company the said rolling stock and railroad equipment 
and this lease, and any such sale and assignment shall vest in the 
assignee, and the assignee shall have and possess all the property, 
rights, powers, and remedies which are now held, owned, or possessed 
by or belong to the said lessor in respect of the said railroad equip- 
ment and rolling stock. 


In case of non-payment of the principal of or interest on any or 
all of the aforesaid bonds there shall be no liability on the part of 
the said lessor or said American Loan and Trust Company to pay 
the principal of said bonds or the interest thereon, except to apply 
thereto the rental to be paid by the said lessee as aforesaid, and 
there shall be no right of action by reason of such non-payment 
against said lessor or against said American Loan and Trust Com- 
pany, and neither of them shall be made liable for any default of 
or non-payment by said lessee. 


In witness whereof the said party hereto of the first part has 
hereunto set his hand and seal, and the said party hereto of the 
second part has caused its corporate seal to be hereto affixed, attested 
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by its secretary, and these presents to be signed by its president the 
day and year first above written. 
Executed in duplicate. 
(Signed) R. S. GRANT. 
CINCINNATI NORTHERN 
RAILWAY COMPANY, 
By E. B. PHILLIPS, President. 
Attest : 
[SEAL. | P. L. DUDLEY, Secretary. 


Srate or Onto, |... 
ounty of Hamilton, §°°° 


I, George F. Meyers, do hereby certify that E. B. Phillips, per- 
sonally known to me to be the same person whose name is subscribed 
to the foregoing instrument as having executed the same by the au- 
thority and in behalf of the Cincinnati Northern Railway Com- 
pany, appeared before me this day in person and acknowledged that 
he caused the corporate seal of the said company to be affixed to 
and signed and delivered the said instrument as the free and vol- 
untary act of the company for the uses and purposes therein set 
forth. 

Given under my hand and official seal this 9th day of April, 
1883. 

GEORGE F. MEYERS, [seatr.] 
Notary Public, Ham. Co., O. 


Tue Untrep Srares or AMERICA, ee 
Southern District of Ohio, Western Division, § ~ 


I, Benjamin R. Cowen, clerk of the circuit court of the United 
States within and for the division and district aforesaid, do hereby 
certify that the foregoing exhibit is a full, true, and correct copy of 
the original on file in this office. 

In testimony whereof I have hereunto set my hand and seal of 
said court, at the city of Cincinnati, O., this 23rd day of January, 
A. D. 1890. 

[SEAL. | t. COWEN, Clerk, 
, ’. GEORGI, Deputy. 


=e 


(Endorsed :) No. 3554. United States circuit court, southern dis- 
trict of Ohio, western division. Exhibit equipment lease, R. Suy- 
dam Grant to the Cin’ti Northern R’y Co. Massachusetts car trust, 
series i", 


* * * * * * * 
(Record, p. 32.) 


And afterwards, to wit, on the Ist day of November, A. D. 1883, 
an entry was made upon the journal of said court, clothed in the 
words and figures following, to wit: 


DNS AANA BENE EM cautim, gy 
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Journal V, p. 183. 


This day came W. J. Craig, heretofore appointed receiver of the 
Cincinnati Northern railroad, and filed his bond herein in the sum 
of ten thousand dollars, which is approved by the court. 

And thereupon the said William J. Craig took the oath prescribed 
by law and was duly qualified. 


a + * *« « * * 
(Record, p. 605 to p. 608, inel.) 
ScHEDULE B. 


Circuit Court of United States, Southern District of Ohio, Western 
Division. 


Tue Centrat Trust Company or New) 


York, a Corporation, Complainant, | 
against In Eoui . 
' -In Equity. # 3554. 
GRANVILLE D. Braman, Tue Torepo, Crx- juity. # 3004 


cinnati and St. Louis Railroad Company, 
et al., Respondents. 


Answer of W. J. Craig, Receiver. 


‘Saving and reserving unto himself all exceptions and benefits 
arising to him on account of the insufficiencies of the petition of the 
complainants herein, the said W. J. Craig, receiver, ete., now comes 
and for answer to said petition admits the agreement of lease, as set 
forth in said petition, and admits default in payment according to 
the terms of the same, as set forth in said petition, but denies that 
said locomotives and tenders have been depreciated in value to the 
extent of ten thousand dollars ($10,000.00), as in said petition stated, 
and denies upon information and belief that they have been de- 
preciated in any sum whatever, and avers that,on the contrary, 
they are now in good marketable condition. He denies, therefore, 
that there is anything due the petitioners in excess of the sum of 
six thousand seven hundred and ninety-eight and 7%; (36,798.33) 
dollars. 

And this respondent, further answering, says that all said loco- 
motives are in his possession as receiver and necessary to the suc- 
cessful operation by him of said road under and in accordance with 
the orders of this court herein, and he prays, therefore, that the 
court will, upon the hearing of this matter, make such order as will 
enable him to retain the possession and use of said locomotives and 
tenders and at the same time fully protect the rights of the peti- 


tioners herein. 
W. J. CRAIG, 
By J. B. FORAKER, 
HTis Solicitor. 
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Uxitep STATES OF AMERICA, - 
Southern District of Ohio, Western Division, j ~ 


W. J. Craig, being first duly sworn, says that his foregoing answer 
as receiver is true in so far as the statements therein made are based 
upon his personal knowledge and in so far as the same are made ) 
upon information and belief he believes them to be true. , 
W. J. CRAIG. f 
Sworn to before me and subscribed in my presence by said W. J. 
Craig this 5th day of December, A. D. 1885. 
CHAS. E. PRIOR, 
[SEAL. ] Notary Public, Hamilton Co., Ohio. 


SOUTHERN Districr or OUT, ss: 
A true and correct copy of the original on file in this office. 


Attest: B. R. COWEN, Clerk, 
[seaL.] By ROBT GC. GEORGI, Deputy. 


(endorsed): No. 3554. United States circuit court, southern dis- 
trict o: Ohio, western division. The Central Trust Co. of New York 
vs. Granville D. Braman et al. Answer of W. J. Craig, rec’r, to int. 
pet.of R.S. Grant. Filed Dee. 6, 1883. Wm. C. Howard, clerk. 
J. L. Foraker, attorney for resp'd’t. 


(Record, pp. 609 & 610.) / 
SCHEDULE C, 
J. B. Foraker. L. C. Black. N. Rockhold. 
J. R. Foraker. 
Law office of Foraker & Black, rooms 44 and 45 Pike’s Opera- 
Tlouse. 
CINCINNATI, Dee. 17, 18838. 
Ilon. George R. Sage, Columbus, O. 


Dean JupGe: Mr. Wilson is anxious to get his judgment. I don’t 
know of any reason why he should not have it. 


Ife has prepared entries, to which I see no objection, in aceord- 
ance with the distribution of his property. | 
I don’t know of anv good I could do by going with him to see a 
you. By my answers I made no issue, except as to damages, and 
by his decrees he waives that claim. i 
Very truly, J. B. FORAKER. | 


SouTHERN Disrrict or Onto: 


A true and correct cony of original letter filed in case # 3578, U. 
S. circuit court, southern dist. of Ohio. 
Attest : ® R. COWEN, Clerk, 
By R. C. GEORGI, Deputy. 


* * * * * cd * 


THE DAYTON, FT. WAYNE & CHICAGO R. R. CO. VS. R. 8. GRANT. 25 


(Record, p. 36 to p. 39, inel.) 


And afterwards, to wit, on the 22nd of December, A. D. 1883, 
an entry was made upon the journal of said court, clothed in the 
words and figures following, to wit: 


Journal W, page 215. 


In the matter of the intervening petition of R. 8. Grant. 


The said cause came on to be heard upon the petition and the 
answer of the receiver thereto and upon the evidence submitted on 
behalf of said petitioner. 

And it appearing to the satisfaction of the court that the receiver 
has in his possession Grant locomotives No. 73, and is using the 
same in the operation of the said Cincinnati Northern Railway Co. 
between Cincinnati and Dayton, Ohio, and that said’ locomotive is 
one of the ten covered by the agreement of lease set out in said pe- 
tition, and was acquired by said railway company under the terms 
of said agreement and and was so held at the date of the appoint- 
ment of the receiver herein ; 

And it further appearing that the present receiver or his prede- 
cessor took the said locomotive, with its tender, into his possession 
as such receiver on the first day of August last, and has had the 
same in continuous use and possession since that date without hav- 
ing made any of the monthly payments of rental as provided in 
said indenture of lease, or other compensation for the use thereof; 

And it further appearing that the said locomotive is, in the judg- 
ment of the receiver, necessary to the proper operation of said rail- 
way and should be acquired as part of its permanent equiptment, 
and that the value of said locomotive as fixed in said agreement of 
lease is reasonable, and that the petitioner, R. S. Grant, the owner of 
said locomotive and tender, is willing, upon receipt of the contract 
price or upon being adequately secured therein, to transfer the title 
of the same to the receiver ; 

And the matter being fully heard by the court and upon due de- 
liberation thereon, it is hereby ordered, adjudged, and decreed that 
the receiver pay to the said petitioner as rental for said locomotive 
and tender and in full for all claims for rental, interest, and repairs 
down to the first day of Dec., 1883, the sum of $770.48, the same 
being the amount due to said date under the terms of said lease. 

And the further sum of $7,520.00, balance in full as purchase- 
money for said locomotive and tender. 

And it is further ordered that the receiver pay said several amounts 
as part of the operating expenses of the said railway out of any 
money not appropriated for the payment of current labor, supplies, 
and taxes. 

And it is further ordered and decreed that the said several amounts, 
with interest thereon at the rate of six per cent. from the Ist day of 
December, 1583, shall be a charge upon the earnings, income, and 
all the property of the said Toledo, Cinciunati and St. Louis Rail- 
road Company,and especially of the said Cincinnati Northern Rail- 
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way Company,as ahead of the first mortgage or other bonded debt 
of said company or either of them; and any balance of said several 
amounts remaining unpaid at the date of the foreclosure and sale 
of the said railways shall be a first lien thereon, and the said sale 
shall be made subject thereto. 


(Record, pp. 39 & 40.) 


And afterwards, to wit, on the 22nd day of December, A. D. 1883, 
an entry was made upon the journal of said court, clothed in the 
words and figures following, to wit: 


Journal V, p. 216. 


The said cause came on to be heard upon the petition and the 
answer of the receiver thereto and upon the evidence submitted on 
behalf of said petitioner. 

And it appearing to the satisfaction of the court that the receiver 
has in iis possession Grant locomotives numbered 67, 68, and 72, 
with their tenders, and is using the same in the operation of the 
said Southeastern Division of the said defendant company’s rail- 
road, between Dayton and Wellston, Ohio, and, that the said loco- 
motives are three of the ten covered by the agreement of lease set 
out in said petition and were acquired by said railway Co. under 
the terms of said agreement and were so held at the date of the ap- 
pointment of the receiver herein ; 

And it further appearing that the present receiver or his prede- 
cessor took the said locomotives into lis possession as such receiver 
on the Ist day of August last and has had the same in continuous 
use and possession since that date without having made any of the 
payments of rentals, as provided in said indenture of lease, or other 
compensation for the use thereof; 

And it further appearing that the said locomotives are, in 
the judgment of the receiver, necessary to the proper operation of 
the said railway and should be acquired as part of its permanent 
equipment, and that the value of said locomotives and tenders as 
fixed in said indenture of lease is reasonable, and that the petitioner, 
R. S. Grant, the owner of said locomotives and tenders, is willing, 
upon the receipt of the co tract price or upon being adequately se- 
cured therein, to transfer tie title-of the same to the receiver: 

And the matter being fully heard by the court and upon due 
deliberation thereon, it is ordered, adjudged, and decreed that the 
receiver pay to the said petitioner as rental for said locomotives and 
in full for all claims for rentals, interest, and repairs down to the 
first day of Dee., 1883, the sum of $2,511.41, the sume being the 
amount due to said date under the terms of said lease, and the fur- 
ther sum of $22,560.00, balance in full as purchase-money for said 
locomotives and tenders. 

Aud it is further ordered that the receiver pay said several 
amounts as part of the operating expenses of the said Southeastern 
Division out of any money not appropriated for the payment of cur- 
rent labor, supplies, and taxes. 
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And it is further ordered and decreed that the said several 
amounts, with interest thereon, at the rate of six per cent., from the 
Ist day of December, 1885, shall be a charge upon the earnings, 
income, and all the property of the said Toledo, Cincinnati and St. 
Louis Railroad Co., and especially of the said division, prior to the 
Ist mortgage or other bonded debt of said railroad of said division 
thereof, and any balance of said several amounts remaining unpaid 
at the date of the foreclosure and salg of said railroad or said Civision 
shall be a first lien thereon and the said sale shall be made subject 
thereto. 


(Record, pp. 41 & 42.) 


And afterwards, to wit, on the 7th day of March, A. D. 1884, an 
entry was made upon the journal of said court, clothed in the words 
and figures following, to-wit: 


ied 


Journal V, page 277. 
In the matter of the intervening petition of R. S. Grant. 


Upon motion of The Central Trust Company, complainant, and 
for good cause shown, it is ordered that the decree heretofore made 
in this cause on the 22nd day of December, 1853, whereby it was 
ordered, adjudged, and decreed that the receiver heretofore appointed 
in this cause pay to said R.S. Grant, out of any moneys in his hands 
not specifically appropriated, the sum of twenty-three hundred and 
eleven ;*)\) dollars ($2,511.41) in full for the rent up to Decem- 
ber Ist, 1883, of the Grant locomotives Nos. 67, 68, and 72, and the 
further sum of twenty-two thousand five hundred and sixty dollars 
($22,560.00) as the balance of the purchase-inoney due upon said 
locomotives, and that the same, with interest at the rate of six per 
cent. per annum, be a first and best lien upon the property of thie 
said Toledo, Cincinnati & St. Louis R. R. Co., and especially upon 
the Dayton and Southeastern Division thereof, prior to the first 
mortgage thereon or to the bonded debt of said company, and that 
any sale thereof take place subject to the same, be, and the same 
hereby is, suspended until the further order of this court; to all of 
which the petitioner aforesaid objects. 


And afterwards, to wit, on the 7th day of March, A. D. 1884, an 
entry was made upon the journal of said court, clothed in the words 
and figures following, to wit: 


Journal V, page 278. 
In the matter of the intervening petition of R. S. Grant. 


Upon motion of The Central Trust Company, complainant, and 
for good cause shown, it is ordered that the decree heretofore made 
in this cause on the 22nd day of December, 1883, whereby it was 
ordered, adjudged, and decreed that the receiver heretofore ap- 
pointed in this cause pay to said R. 8. Grant, out of any moneys 
in his hands not specificaliy appropriated, the sum of seven 
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hundred & seventy #8; dollars ($770.48) in full for the rent up to 
December Ist, 1883, of the Grant locomotives No. 75, and the 
further sum of seventy-five hundred and twenty dollars ($7,520.00) 
as the balance of the purchase-money due upon said locomotives, 
and that the same, with interest at the rate of six per cent. per an- 
num, be a first and best lien upon the property of the said Cinein- 
nati Northern R’y Co. and of the said Cincinnati, Spring Grove and 
Avondale Railway Co. prior to the first mortgage thereon or to the 
bonded debt of said company, and that any sale thereof take place 
subject to the same, be, and the same hereby is, suspended until the 
further order of this court. 
To all of which the petitioner aforesaid objects. 


(Record, p. 43 to p. 55, inel.) 

And afterwards, to wit, on the 15th day of March, A. D. 1884, the 
following petition for rehearing was filed in the clerk’s office of said 
court, clothed in the words and figures following, to wit: 

Petition for Rehearing. 


Circuit Court of the United States, Southern District of Ohio. In 


Chancery. 
THe Centrat Trust Company or New York, a Cor- } 
poration, 
against > No. do004. 


THe ToLepo, CINCINNATI AND St. Louts RArLroap Co., 
Tue CINCINNATI NORTHERN Rattway Co., and Others. 


To the judges of the circuit court of the United States for the 
southern district of Ohio : 

The Central Trust Co. of New York, a corporation under the laws 
of said State, showeth unto your honors that it is the complainant 
in this cause, wherein, on the 14th day of August, 1885, it filed its 
certain bill of complaint against The Toledo, Cincinnati and St. 
Louis Railroad Co., The Cineinnati Northern Railroad Co., and 
others, defendants, praying for the foreclosure of a-certain mortgage 
known as the first mortgage upon the railroad and property of the 
said Cincinnati Northern Railway Co., wherein it was mortgagee, 
which mortgage was made on the first day of October, 1880, by said 
railway company to said complainant to secure one thousand bonds 
of the said last-named railway Co. of even date with said mortgage, 
with interest thereon at the rate of six per cent. per annum, payable 
semi-annually, which said mortgage is the first and best lien on said 
property of said railway Co.; and further praving for a sale of the 
mortgaged premises and for the appointment of a receiver to operate 
said railway, all of which will more fully appear by said bill of com- 
plaint herein filed, for whieh purpose reference is now had thereto. 

And yeur petitioner further showeth that on the 20th day of 
October, 1885, one William J. Craig was by this court appointed 
receiver of all the railroad and properiy of said Cincinnati Northern 
Railway Co. included within said mortgage, and that the said Craig 
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duly qualified as such receiver in pursuance of said appointment, 
and ever since has been and now is in the possession of said prop- 
erty, operating the same as such receiver. 

And your petitioner further showeth that on the 27th day of Oc- 
tober, A. D. 1883, one R. Suydam Grant, by leave of this court, filed 
in this court in this cause a certain application or intervening peti- 
tion setting forth that on or about the 24th day of March, 1883, the 
said Grant had made and entered into a certain arrangement or 
contract with the said Cincinnati -Northern Railway Co. by which 
he agreed to furnish, on the terms set forth therein and exhibits to 
the same attached and on file in this cause, certain rolling stock, to 
wil, 10 locomotives and tenders, marked and numbered from 67 to 
76, inclusive, made by the Grant Locomotive Works, Paterson, N. 
J., and further setting forth that said rolling stock had been deliv- 
ered to and received by said Cincinnati Northern Railway Co. and 
that partial payments had been made therefor on account of the 
said contract price of said rolling stock, and also on account of the 
agreed rent for the use thereof by said Cincinnati Northern Rail- 
way Co.; and for a greater certainty as to the allegations of the said 
Grant in said petition in respect to the alleged sale and lease of said 
rolling stock to said Cincinnati Northern Railway Co. and of the 
delivery of the same to it and of payments to him by it on account 
thereof as well for the price thereof as for rent, reference is now made 
to the intervening petition of the said Graut and exhibits to the 
same now on file in this cause. 

And your petitioner further showeth to your honors that after- 
wards, on the 22nd day of December, 1883, the said Grant procured 
to be made in this cause upon said intervening petition a certain 
entry or order purporting to find that the said William J. Craig, 
as receiver of the Cincinnati Northern Railway Co., had in his pos- 
session one of the locomotives mentioned in said petition of said 
Grant, to wit, locomotive No. 73, and was using the same in the 
operation of the. said Cincinnati Northern railway between Cincin- 
nati, Ohio, and Dayton, Ohio, and that the said locomotive was ac- 
quired by said Cincinnati Northern Railway Co. under the terms of 
said alleged agreement, and was so held at the time of the appoint- 
ment of said receiver herein; and further purporting to find that 
the said William J. Craig or his predecessor had taken said loco- 
motive, with its tender, into his possession on the first day of August, 
1883, and had used the same since that date without any compen- 
sution therefor; and further purporting to find that said locomotive 
was, in the judgment of said receiver, necessary to the proper op- 
eration of said Cincinnati Northern railway and should be acquired 
as part of its permanent equipment, and that the value of said lo- 
comotive fixed by said agreement of lease was reasonable, and that 
the said Grant was the owner thereof and was willing upon the 
receipt of the contract price or upon being adequately secured 
therein to transfer the title therein to the receiver, and purporting 
to adjudge and decree, after an alleged full hearing and upon an 
alleged due inquiry, that said receiver pay to said Grant as rent for 
said locomotive and tender the sum of seven hundred and seventy 


98 THE CENTRAL TRUST CO. OF NEW YORK VS. R. S. GRANT AND 


doliars and forty-eight cents and the further sum of seven thousand 
five hundred and twenty dollars, the balance in full of purchase- 
money for said locomotive and tender; and further purporting to 
adjudge and decree that said receiver pay said several amounts to 
said Grant as part of the operating expenses of said railway out of 
any money not appropriated for the payment of current labor, sup- 
plies, and taxes; and purporting further to adjudge and decree that 
said several amounts, with interest at the rate of six per cent. from 
the first day of December, 1883, should be a charge upon the 
earnings, income, and all the property of the said Toledo, Cinein- 
nati and St. Louis Railroad Co., and especially of the said Cinein- 
nati Northern Railway Co., ahead of the first mortgage or other 
bonded debt of said company or either of them, and that any bal- 
ance of said amounts remaining unpaid at the date of the fore- 
closure and sale of said Cincinnati Northern railway shall be a first 
lien thereon, and the said sale should be made subject thereto. 

And your petitioner further showeth that the said R.S. Grant, 
under said intervening petition hereinbefore mentioned, procured to 
be made without the knowledge or consent of the complainant 
herein and under circumstances exactly similar to those attending 
the procurement of the order hereinbefore last mentioned a certain 
other order or deeree in this case on said 22nd day of December, 
1883, at the same time that the order last hereinbefore mentioned 
was made, which said second order purported to find that some per- 
son denominated in said order as “ the receiver” had in his posses- 
sion Grant locomotives numbered 67, 68, and 72, with their tenders, 
being part of those mentioned in said intervening petition ; and said 
order further purporting to find that said person so denominated 
“receiver” was using the same in the operation of something termed 
in said order the said “ The Southeastern Division of the said de- 
fendant company’s railroad, between Dayton and Wellston, Ohio,” 
and that said locomotives 67, 68, and 72, with their tenders, were 
acquired by “ said railway company” under the terms of said al- 
leged agreement mentioned in the intervening petition of said R.S. 
Grant and were so held at the date of the appointment of the “ re- 
ceiver’ in this cause; and said order further purporting to find that 
the present receiver, not naming him, or his predecessor took said 
locomotives into his possession, as such receiver,-on the first day of 
August last, and has had the same in continuous use and possession 
since that day ; and further purporting to find that said locomotives 
was, in the judgment of * the receiver,” necessary to the proper oper- 
ation of the said “ railway,” and should be acquired as part “ of its 
permanent equipment,” and, in short, purporting to find the value 
of said locomotives and tenders, as fixed in said pretended agree- 
ment of lease, reasonable, and finding the balance due on account 
thereof twenty-two thousand five hundred and sixty dollars and the 
balance due on account of rent thereof two thousand three hundred 
and eleven dollars and forty-one cents, and finding that said Grant 
was willing to transfer the title of said engines and tenders upon 
payment of said sums, of which willingness your petitioner has a 
doubt; and further purporting to order “ the receiver” to pay said 
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several amounts as part of the operating expenses “of the said 
Southeastern Division ” out of any moneys not appropriated for pay- 
ment of current labor, supplies, and taxes; and said decree further 
purported to direct that said several sum, with interest at six per 
cent. from the first day of December last, be a charge upon the earn- 
ings, income, and all the property of the said Toledo, Cincinnati and 
St. Louis Railroad Co., and especially “ of the said division,” prior 
to the first mortgage or other bonded debt of said railroad or said 
division thereof, and that any balance of said several amounts re- 
maining unpaid at the date of the foreclosure and sale of said rail- 
road on said division should be a first lien thereon and the said sale 
should be made subject thereto. 

And your petitioner further showeth unto your honors that no 
order or process of any sort was made or issued against it requir- 
ing the allegations of said petition to be answered by the complain- 
ant in said cause, as should have been done, and that it had no no- 
tice whatever of any application for the making of either of said 
orders as aforesaid upon the intervening petition of the said Grant, 
and that if it had had notice of either of said orders before the 
same were made it would have resisted the making thereof, and 
that it had no notice that said orders had been made in this cause 
upon the petition of said Grant in this cause until the fact thereof 
was stated on the 26th day of February, 1884, to the judges of the 
circuit court of the United States for the sixth and seventh cir- 
cuits, silting at the city of Indianapolis, Indiana, by the counsel 
who obtained said orders; and thereupon notice was, immediately 
given to said counsel of the intention of the complainant in 
this cause to apply for the setting side of said orders, and upon the 
application of the complainant herein in pursuance thereof orders 
were made in this cause by this court on the 7th instant suspend- 
ing said orders until the further action of the court in that be- 
half. 

And your petitioner further showeth unto your honors that said 
orders upon the intervening petition of said Grant in this cause 
were entered by this court by inadvertance and from misapprehen- 
sion, the court acting in that behalf upon the belief that the mak- 
ing of said orders had been assented to by your petitioner, who is the 
complainant i in this cause; but your petitioner says that it never 
did assent to the entering of said orders and had no knowledge 
whatever that the same were proposed to be entered. 

And your petitioner further showeth that said orders were en- 
tered without any hearing and without any legal or competent evi- 
dence whatever to support the findings therein purporting to be 
made or the allegation of the intervening petition of the said 
Grant. 

And the finding in said orders that the present receiver, William 
J. Craig, or his predecessor had been in possession of said luco- 
motives since the first of August last and using the same in the oper- 
ation of the said Cincinnati Northern Railway Co. between Cinein- 
nati, Ohio, and Dayton, Ohio, or in the operation of the “ said South- 
eastern Division of the said defendant company’s railroad between 
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Dayton and Wellston, Ohio,” is not only untrue, but impossible, be- 
‘ause your petitioner says that William J. Craig was not appointed 
receiver of said Cincinnati Northern railway or of said railroad 
mentioned in said second order until the 20th day of October, 1883, 
which latter appointment was made not in this cause, but in another 
‘ause in which your petitioner is also complainant, seeking as mort- 
gagee to foreclose the first mortgage thereon made by the To- 
iedo, Delphos and Burlington railroad, which owned the same at 
the time of the execution of said mortgage, and that he had no 
predecessor whatever as such receiver, and the said Cineinnati 
Northern railway has never at any time extended from Cincinnati 
to Dayton, Ohio, but only from Cincinnati to a point ealled Dodds, 
in Warren county, Ohio, which is twenty-five or thirty miles south 
of Dayton. 

And your petitioner further represents that the said Craig was 
never in this case appointed receiver of what is deseribed in the 
second of said orders as “the said Southeastern Division of said de- 
fendant company’s railroad, between Dayton and Wellston, Ohio,” 
and that the railroad intended to be deseriLed thereby is an en- 
tirely distinct and separate railroad from: the Cincinnati Northern 
railroad. 

And your petitioner further showeth that all the allegations of 
the said petition of the said Grant, so far as the same seek to affect 
the Cincinnati Northern Railway Co. or the railroad described in 
said second order as “the said Southeastern Division of the said 
defendant company’s railroad, between Dayton and Wellston, Ohio,” 
are untrue in fact, and that it has no knowledge as to whether said 
alleged contract between the said Grant and the Cincinnati North- 
ern railway of the sale or lease of said rolling stock mentioned in 
the said intervening petition of the said Grant was in faet made, 
and therefore denies the same, but further showeth that if said con- 
tract was so made it was made after the consolidation of the Cinein- 
nati Northern Railway Co. with the Toledo, Cincinnati and St. 
Louis Railroad Co. had been agreed upon by said respective com- 
panies and by the same persons who were officers at the time of the 
said ‘Toledo, Cincinnati and St. Louis Railroad Co.,and without the 
knowledge and consent of this complainant, and that said rolling 
stock was not constructed for the benefit or use of the said Cincin- 
nati Northern Railway Co., but for the use.of the said Toledo, Cin- 
cinnati and St. Louis Railroad Co. on portions of its road in the 
States of Illinois and Indiana, and the name of the Cincinnati 
Northern Railway Co. was used for the purpose of buying said roll- 
ing stock for said Toledo, Cincinnati and St. Louis Railroad Co. as 
a mere cover for said transaction, and that said rolling stock was 
not at the date of said alleged contract needed by said Cincinnati 
Northern Railway Co. for the operation of its said road, and the 
same is not now and has never since then been needed therefor ; 
that at the time the receiver was appointed in this case the said 
Cincinnati Northern Railway Co. had and now has sufficient rolling 
stock to operate said road, and that the said Cincinnati Northern 
Railway Co. never received any of the locomotives mentioned in 
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said intervening petition of said Grant and never paid anything 
on account thereof either as rent or otherwise. 

And your petitioner further showeth that the prices for said 
locomotives and also the rental thereof set forth in the intervening 
petition of the said Grant and exhibits thereto attached are extrava- 
gant, excessive, and far above the true value of said locomotives 
either at the date of said alleged contract or at the time of entering 
said orders or at the present time. * 

And your petitioner further showeth in further denial of the 
allegations of said intervening petition of said Grant that it has no 
knowledge or information as to default in the payment of the 
monthly rental for said rolling stock by the said consolidated rail- 
road company mentioned in said intervening petition, and there- 
fore denies the same, and that it is not true that the said W. J. Craig 
was by this court appointed to succeed the said E. E. Dwight as re- 
ceiver of the said Toledo, Cincinnati and St. Louis Railroad Co., and it 
is not true that any such thing will appear by the records of this 
court; that it is not true that the said Craig, as receiver in this 
cause, has seized or taken possession of any of the rolling stock men- 
tioned in said petition. 

And your petitioner further shows that it has no knowledge 
whether or not said Grant be entitled under said alleged agreement 
to take possession of said rolling stock mentioned in said intervening 
petition, and therefore denies the same; but it further says that if 
he be so entitled to take possession it has no objection to his doing 
so; and, further, it has no knowledge or information as to whether 
said six per cent. equipment trust bonds mentioned in said petition 
are due or payable or whether said Grant is the owner or holder of 
any of the same, and therefore denies all allegations in said inter- 
vening petition relative thereto. 

And your petitioner further says that it has no knowledge or in- 
formation as to whether said rolling stock has become deteriorated, 
or that it has been used by said Craig as such receiver, and denies 
that said Grant is entitled to any reimbursement for any such 
alleged deterioration. As to whether there is any balance due said 
Grant on account of said alleged rental of said rolling stock men- 
tioned in said intervening petition, your petitioner says it is igno- 
rant, and therefore denies the same, and that it is likewise ignorant 
as to whether there is anything due said petitioner on account of 
monthly rentals, half-yearly interest, repairs, or otherwise for said 
rolling stock, and therefore denies the same. 

And your petitioner further showeth that the said Grant has no 
claim at law or in equity for the relief or any part thereof asked for 
in said intervening petition and granted in said orders as against 
said Cincinnati Northern Railway Co. or said Toledo, Delphos and 

surlington Railway Co., which your petitioner supposes is the rail- 
road referred to in said second order as “ the Southeastern Division 
of the said defendant company’s railroad.” 

Your petitioner showeth that no interest has been paid out of 
earnings of either of said roads on Ist-mortgage bonds. 

Wherefore your petitioner prays that this petition may be taken 


32 THE CENTRAL TRUST CO. OF NEW YORK VS. R. 8. GRANT AND 


as well for an answer to the said intervening petition of R. Suydam 
Grant as for a petition for rehearing or review of said intervening 
petition and of the orders so as aforesaid erroneously and inadvert- 
ently made thereunder ; and your petitioner further prays that the 
said orders may be annulied, set aside, and held for naught; that 
the said R. Suydam Grant may be decreed to pay to your petitioner 
its reasonable costs and expenses in this bebalf incurred, and that 
it (your petitioner) may be decreed to have such other and further 
relief as shall be in conformity to the course of equity and to good 
conscience. 
HOADLEY, JOHNSON anxp COLSTON, 
Solicitors for Complainant. 


UNITED STATES OF AMERICA, | 
Southern District of Ohio, Llamilton County, | 
Edward Colston, being by me first duly sworn, says that he is one 
of the solicitors of The Central Trust Co. of New York, the comnplain- 
ant in this cause, and that he has read the foregoing petition and is 
familiar with the contents thereof, and that the matters and things 
therein stated are true, except where stated on information and be- 
lief, and those he believes to be true. 


> 8S - 


EDWARD COLSTON. 


Sworn to before me and subscribed in my presence March 15, 
1SS84. 
[seAL. ] JNO. F. JOCKEL, 
Notary Public, Ham. Co., O. 


(Record, p. 56 to p. 72, incl.) 


And afterwards, to wit, on the 29th day of March, A. D. 1884, an 
entry was made upon the journal of said court, clothed in the words 
and figures following, to wit: 


Journal V, p. 301. 
Decree for Sale of Cincinnati Northern Railway. 


This cause came on to be further heard at this term and was ar- 
gued by counsel, and thereupon, upon consideration thereof, it was 
ordered, adjudged, and decreed as follows; viz: 

The court finds from the pleadings, exhibits, and evidence that 
the defendant, The Cincinnati Northern Railway Company, was on 
the Ist day of October, 1880, a corporation, under the laws of Ohio, 
engaged in the construction and equipment of a certain railroad 
and appurtenances from a point in the city of Cincinnati, in the 
county of Hamilton and State of Ohio, northwardly, in and through 
the counties of Hamilton, Butler, and Warren, in said State, to the 
village of Waynesville, in said county of Warren, and that said 
Cincinnati Northern Railway Company did, on said last-named 
day, in pursuance of proper corporate authority, execute one thou- 
sand of its bonds for the sum of one thousand dollars each, dated 
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the said first day of October, 1880, payable on the first day of Octo- 
ber, A. D. 1920, and that each of said bonds bore interest at the rate 
of six per cent. per annum, payable semi-annually on the Ist days 
of April and October of each and every year, at the city of New 
York, and each of said bonds having interest warrants for thirty 
dollars each thereto attached, payable at the place and times last 
named, and that the said Cincinnati Northern Railway Company, 
prior to the commencement of this suit, had duly issued and sold 
one thousand of the said bonds, with said interest warrants to the 
same attached, and that said bonds and said interest warrants are 
now in the hands of divers and sundry persons as owners and 
holders thereof. 

And the court further finds that to secure the payment of said 
bonds and the payment of the said interest as the same should ma- 
ture the said Cincinnati Northern Railway Co., in pursuance of 
proper corporate authority therefor, did on said first day of October 
execute and deliver unto the said Central Trust Co. of New York, 
the complainant herein, a corporation under the laws of the State of 
New York, a certain deed or indenture of mortgage, whereby said 
Cincinnati Northern Railway Company did grant, bargain, sell, 
and convey in fee simple unto the complainant herein, its succes- 
sors and assigns, all and singular the railroad known as the Cincin- 
nati Northern railway, extending from a point in said city of Cin- 
cinnati to said village of Waynesville, in said county of Warren, and 
passing through and into the counties aforesaid, about forty-two 
miles in length, as well the part thereof which had been already 
constructed on said first day of October as the portion that might 
thereafter be made, together with all the real and personal property 
of said company connected with said railroad, and also all income 
derived therefrom and all its lands, tenements, and hereditaments, 
rights of way, fixtures, buildings, bridges, structures, fences, rail- 
ways, branches, side tracks, rails, ties, locomotives, tenders, engines, 
cars, carriages, equipments, rolling stock, machinery, tools, imple- 
ments, materials, chattels, franchises, and privileges, appurtenances, 
rights, interests, income, rent, reservations, resources, benefits, in- 
vestments, assets, and estates, legal and equitable, which were then 
owned or which should thereafter be acquired or owned by said 
Cincinnati Northern Railway Co. as part of or in connection with 
the said railroad or in any way appertaining or belonging thereto; 
and also all the personalty and movable property of the said Cin- 
cinnati Northern Railway Co., including ail its locomotives, engines, 
cars, carriages, equipment, rolling stock, machinery, tools, imple- 
ments, material, chattels, of every kind and character, wherever used 
or situated, whether upon the lines of said company’s railroad or else- 
where, which were then owned or thereafter should be acquired bv 
said company, which is the same deed or indenture of mortgage 
mentioned in said bill of complaint marked Exhibit A and filed as 
part hereof. 

And the court further finds that said deed or indenture of mort- 
gage was, on the 17th day of November, A: D. 1880, duly recorded 


5—1279 : 


34 THE CENTRAL TRUST CO. OF NEW YORK VS. R. S. GRANT AND 


in the said several counties in or through which said railroad ex- 
tended. 

And the court further finds that the object of said deed or in- 
denture of mortgage was to secure and protect the several persons, 
firms, and corporations who should hold the said bonds and interest 
warrants aforesaid or any of them, and that it was provided in said 
deed or indenture of mortgage that if any default should be made 
in the payment when due of interest on any of said bonds when and 
as the same might accrue, then upon the happening of any such de- 
fault the complainant herein might take proper legal proceedings 
to enforce the rights of the holders of said bonds upon being thereto 
requested by the holders of one-third of the amount of the bonds 
aforesaid, and that the proceeds arising from any sale made in pur- 
suance thereof should be applied, first, to pay the complainant all 
reasonable costs, charges, and expenses, and to indemnify it against 
all liability in the premises ; second, to pay the holders of said bonds, 
in full or in equal proportion, the principal and interest of said 
bonds then outstanding without priority in lien of interest over 
principal or of one bond over another. 

And the court finds that it was further provided in said deed or 
indenture of mortgage that upon the sale of said premises and prop- 
erty by virtue of the judgment or decree of any court of competent 
jurisdiction, rendered in any suit or proceeding for the enforcement 
or foreclosure of the lien of said deed or mortgage, the principal of 
all the aforesaid bonds should become and be immediately due and 
payable, and that upon payment in full of interest and principal of 
said bonds said deed or mortgage should be null and void and of 
no effect. 

And the court further finds that the said Cincinnati Northern 
Railway Company has failed to pay the interest on said bonds and 
has made default therein to all the holders thereof to whom said 
company has failed to pay the interest warrants or coupons due on 
said bonds October Ist, 1882, and April Ist, 1888, and that the 
same has ever since remained unpaid, although payment of the sum 
was duly demanded at said city of New York. 

And the court does further find that the holders of one-third in 
amount of said bonds to whom such default was made did, prior to 
the commencement of this suit, serve upon the complainant herein 
due demand in writing in accordance with the terms of said mort- 
gage or deed of trust, requiring it to institute this action to foreclose 
said mortgage and to sell said railway and property of the Cincin- 
nati Northern Railway Company, and for other relief as prayed in 
the bill of complaint herein, and that this suit was begun in pursu- 
ance thereof. 

And the court does further find that since the said first dav of 
April, 1885, interest warrants on said bonds of the said Cincinnati 
Northern Railway Company have fallen due as follows, to wit, the 
said interest warrants payable on October Ist, 1883, and that the 
same have remained and still are due and unpaid. 

And the court does further find that there is now in arrear and 
due by the said Cincinnati Northern Railway Co. as interest on the 
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bonds aforesaid the sum of ninety thousand dollars, with interest at 
the rate of six per cent. per annum from October 1, 1882, on thirty 
thousand dollars, a part of said sum; with like interest from April 
1, 1883, unon thirty thousand dollars, a part of said sum, and with 
like interest from October 1, 1883, upon thirty thousand dollars, a 
part of said sum. - 

And the court does further find that on and prior to the 25th of 
April, 1881, the Spring Grove, Avondale and Cincinnati Railway 
Company was a corporation undef the laws of Ohio engaged in con- 
structing and operating a railroad owned by it from a point in the 
city of Cincinnati, in said State, south of Court street and west of 
Broadway, in said city, to Spring Grove cemetery, in the county of 
Hamilton and State of Ohio, and that part of said road at said time 
had been constructed ready for use, and that thereafter, on or about 
said last-named day, the said Cincinnati Northern Railway Co., by 
proper instrument in writing, did lease for a term of ninety-nine 
years thereafter, renewable forever, the said tracks, road-bed, rights. 
of way, property, privileges, and franchises then owned or thereafter 
to be acquired by the said Spring Grove, Avondale and Cincinnati 
Railway Co., with the privilege of purchasing the same at any time 
after three years, for the sum of five thousand dollars. 

And the court does further find that in consideration of said lease 
to the Cincinnati Northern Railway Co. the said last-named com- 
pany did execute and deliver to the complainant herein, The Central 
Trust Co. of New York, on the 25th day of May, 1881, its certain 
deed of trust by way of mortgage, which is the same deed or in- 
denture mentioned in the said bill of complaint marked Exhibit B 
and filed as part thereof, whereby it did convey to the complainant 
herein as such trustee all the aforesaid property, rights, and fran- 
chises of the said Cincinnati Northern Railway Co. to secure the pay- 
ment as the same might mature of the principal and interest of one 
million dollars of mortgage bends theretofore purporting to have 
been issued by the said Spring Grove, Avondale and Cincinnati 
Railway Co. and purporting to have been secured on the aforesaid 
railroad of last-named Company payable July 1, 1921, with interest 
warrants thereto attached for payment of interest at the rate of six 
per cent. per annum on the first days of January and July of each 
year. 
~ And the court further finds that said last-named deed of trust or 
mortgage has been duly recorded and became a lien upon the road 
and property, hereinbefore described, of the said Cincinnati North- 
ern Railway Co. second tu the lien of the said deed of trust or mort- 
gage upon the same property hereinbefore first mentioned. 

And the court does further find that the interest on said bonds of 
said Spring Grove, Avondale and Cincinnati Railway Co. has not 
been paid, but that both the said Spring Grove, Avondale and Cin- 
cinnati Railway Co. and said Cincinnati Northern Railway Co. 
have failed to pay the interest thereon falling due the first day of 
January, 1883, and the first day of July, 1883, and that the same 
has never been paid. 

And the court does further find that the said Cincinnati Northern 
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Railway Co., proper corporate authority for that purpose being first 
had, did on the 25th day of May, 1881, duly execute and deliver to 
the complainant herein a certain other indenture, which is the same 
deed or indenture mentioned in the bill of complaint herein and 
marked Exhibit Cand filed as part thereof, whereby it did convey to 
said complainant, as trustee, all the railroad, property, rights, goods, 
and chattels of the said Cincinnati Northern Railway Co., referred 
to in the mortgage hereinbefore first set forth, to secure the pay- 
ment at maturity of the principal of one thousand bonds of the 
said Cincinnati Northern Railway Co., known as income bonds, for 
one thousand dollars each, numbered consecutively from 1 to 1,000, 
inclusive, payable on the Ist day of April, 1921. 

And the court does further find that no interest has accrued or 
is due or payable on said last-mentioned bonds under the terms of 
said last-mentioned mortgage. 

And the court does further find that said last-mentioned mort- 


gage was duly recorded, and that the same is a valid lien upon the’ 


said railroad and property of said Cincinnati Northern Railway 
Co. next after the mortgage hereinbefore secondly described to 
secure the paymentof the principal of such of the bonds in said 
mortgage mentioned as have been duly issued and disposed of by 
said Cincinnati Northern Railway Co.; but the court makes no 
finding as to how many, if any, of said bonds have been so issued 
or disposed of. 

And the court does further find that on and prior to the 5th day 
of May, 1883, the Toledo, Cincinnati and St. Louis Railroad Co. was 
a corporation of the State- of Ohio, Indiana, and Illinois by virtue 
of the consolidation of certain pre-existing railroad corporations, and 
that said Toledo, Cincinnati and St. Louis Railroad Co. at said time 
claimed to own and operate a railroad from the city of Toledo, in 
the State of Ohio, to the town of Delphos, in said State, and thence 
through the States of Indiana and Illinois to the city of East St. 
Louis, in said last-named State, and from the said town of Delphos 
to a connection with the said railroad of the Cincinnati Northern 

tailway Company at or near Dodds, in the county of Warren, in 
the State of Ohio,and that the said Toledo, Cincinnati and St. Louis 
Railroad Company and the said Cincinnati Northern Railway Co. 
and the said Spring Grove, Avondale and Cincinnati Railway Co., 
corporation- as aforesaid, did, on said Sth day of May,-enter into an 
agreement with the said Toledo, Cincinnati and St. Louis Railroad 
Company whereby said three corporations became consolidated, 
under the laws of the State of Ohio, under and by the name of the 
Toledo, Cincinnati and St. Louis Railroad Co., and did unite the 
said lines of railroad at their said respective points of contact, and 
did thereby transfer and vest in said Toledo, Cincinnati and St. 
Louis Railroad Co., the defendant in this action, all the powers, 
privileges, immunities, and property, real, personal, and mixed, be- 
longing to the said Cincinnati Northern Railway Co. or to said 
Spring Grove, Avondale and Cincinnati Railway Co., and herein- 
before described. 
And the court does further find that by virtue of said cousolida- 


= 


= 


—— 
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tion the said defendant, The Toledo, Cincinnati and St. Louis Rail- 
road Company, did undertake and assume to pay all the debts and 
liabilities, as the same might mature, of the said Cincinnati North- 
ern Railway Company and of the said Spring Grove, Avondale and 
Cincinnati Railway Co. 

And the court finds that said consolidation was subject and sub- 
ordinate to the rights of the holders of the bonds secured by the 
said several mortgages and without prejudice to the right to sell the 
said property of the said Cincinnafi Northern Railway Co. by virtue 
of said mortgage of October 1, 1880. 

And the court does further find that the said Toledo, Cincinnati 
and St. Louis Railroad Co., defendant, is and was at the time the 
bill of complaint herein was filed utterly insolvent, and that it has 
failed to pay the interest which fell due October 1, 1882, April 1, 
1883, and October 1, 1883, on the aforesaid bonds issued by the said 
Cincinnati Northern Railway Co. of date Oct. 1, 1880, or any part 
thereof, and the same has ever since then remained unpaid, although 
payment of the same has been duly demanded as hereinbefore 
found. 

And the court does further find that by reason of said default of 
the said Cincinnati Northern Railway Co. and of the said Toledo, 
Cincinnati and St. Louis Railroad Co. to pay said interest the condi- 
tion of said mortgage, hereinbefore first mentioned, made by said 
Cincinnati Northern Railway Co. to the complainant herein October 
1, 1880, has been broken and said mortgage or deed of trust has be- 
come absolute, and the complainant herein is entitled to a decree 
for the sale of all the property and rights of said Cincinnati Northern 
Railway Co. included in said mortgage, and that in the event of said 
sale the principal of the aforesaid bonds, amounting to one million 
dollars, will, by virtue of the terms of said mortgage, become due 
and payable to the several holders thereof. 

It is therefore considered, adjudged, and decreed that the said de- 
fendant, The Cincinnati Northern Railway Co., or the said defendant, 
The Toledo, Cincinnati and St. Louis Railroad Co., shall within ten 
days from this date pay into this court for the use and benefit of 
the holders of the unpaid coupons of said first-mortgage bonds of 
the said Cincinnati Northern Railway Company dated on said first 
day of October, 1880, the sum of ninety thousand dollars, with in- 
terest at the rate of six per cent. per annum from October 1, 1882, 
till paid on thirty thousand dollars, a p..rt of said sum, and like in- 
terest from April 1, 1883, till date of pay nent upon thirty thousand 
dollars, a part of said sum, and like int. rest from October 1, 1883, 
till paid upon thirty thousand dollars, also a part of said sum, and 
also that within the same time it.or the said The Toledo, Cincinnati 
and St. Louis Railroad Co. pay into this court the sum of fifty thou- 
sand dollars to be applied to the payment of the costs, charges, and 
expenses of the complainant herein in this behalf and to the payment 
of the indebtedness incurred by order of this court by William J. 
Craig as receiver of the said Cincinnati Northern railway. 

And it is now here further considered, adjudged, and decreed that 
in default of such payment within said time by any defendant 
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herein or holder of bonds or coupons secured by either of the junior 
mortgages described in the bill of complaint herein all equity of 
redemption of the said defendant, The Cincinnati Northern Railway 
Co., and of the said Toledo, Cincinnati and St. Louis Railroad Co. 
and of all parties to this suit, including the holders of the bonds or 
coupons last mentioned, of, in, and to the said mortgaged premises, 
property, rights, assets, and franchises and every part and parcel 
‘thereof, described and embraced in said first mortgage made by said 
Cincinnati Northern Railway Co. on said Ist day of October, 1880, 
be, and the same is, forever barred and foreclosed, which said mort- 
gaged premises, property, assets, riglits, and franchises are herein- 
before and in said bill of complaint, to which reference is now had 
for that purpose, fully described, including all property embraced 
within the terms of said mortgage acquired by said Cincinnati 
Northern Railway Co. since the date thereof and owned by it at the 
time of the consolidation with the said Toledo, Cincinnati and St. 
Louis Railroad Co., and that in default of said payments or any of 
them all said mortgaged premises and property, real, personal, or 
mixed, rights and franchises, be sold upon proper order of sale to 
be issued herein inthe manner and. upon the terms hereinafter 
directed, provided, however, and it is hereby ordered, that nothing 
in this decree shall be construed as directing any sale to be made of 
any interest as lessee or otherwise which the said Cincinnati Northern 
Railway Co. may have acquired in or to the said Spring Grove, Avon- 
dale and Cincinnati railway or its property, rights, or franchises 
by virtue of that certain lease thereof made to said Cincinnati 
Northern Railway Co. by said Spring Grove, Avondale and Cincin- 
nati Railway Co. on or about the 25th dav of April, A. D. 1881, 
being the lease referred to in the bill of complaint herein, and it is 
hereby ordered that said leasehold interest be, and the same hereby 
is,excluded from the sale herein provided for, and that the purchaser 
at said sale shall acquire no interest whatever in said Spring Grove, 
Avondale and Cincinnati railway or property by virtue of said lease, 
and shall incur no obligation in regard thereto by reason of the 
same. Said property shall be sold by public auction at the front 
door of the court-house of this court, in the city of Cincinnati, 
county of Hamilton and State of Ohio, on the day to be named by 
the commissioner herein appointed in his advertisement of the sale, 
and previous notice of the time, place, and terms of said sale shali 
be given by publication, beginning not less than 60 days privr to 
the time of said sale and to be repeated weekly until the sale, in two 
daily newspapers of general circulation, one published in the city of 
Cincinnati, Ohio, and the other in the city of Boston, Mass., and the 
said comniissioner making said sale shall accept no bid from any 
bidder who shall not first place in his hands or deposit with him as 
a pledge that he will make good his bid in case of its acceptance by 
the court the sum of fifty thousand dollars in money or said first- 
mortgage bonds of said Cincinnati Northern Railway Co. of Oc- 
tober 1, 1880, to the amount of one hundred thousand dollars, ex- 
clusive of interest. 

And it is further ordered that of the purchase price so bid not less 


THE DAYTON, FT. WAYNE & CHICAGO R. R. CO. VS. R. 8. GRANT. 389 


than the sum of fifty thousand dollars shall be paid in cash, and also 
such further portions of said purchase price shall be paid in case as 
this court may in this case from time to time direct in order to meet 
other claims which this court may adjudge in this case to be prior 
in equity to said first mortgage, the court reserving the right to resell 
in this case said premises and property upon failure to comply within 
twenty days with any order of the court in that manele and the 
balance of said purchase price not required to be paid in cash may 
be paid either in cash or the purehaser at said sale shall have the 
right to satisfy his bid, in whole or in part, by paying over and sur- 
rendering said first-mortgage bonds of said Cincinnati Northern 
Railway Co. of the date of October 1, 1850, and overdue and unpaid 
coupons belonging thereto at such price or value as would be equiva- 
lent to the distributive amount that the holders thereof would be en- 
titled to receive thereon in case ‘lie entire amount of the bid were 
paid in cash. 

And it is further ordered that as toso much of said purchase price 
as is hereby required to be paid in cash the same shall be payable 
in cash or by the surrender of certificates of indebtedness issued by 
said Craig as receiver of and while operating said Cincinnati North- 
ern railway under the orders of this court. 

And itis further ordered that tne fund to arise from said sale 
shall be applied as follows: 

1. To the payment of the cost of this suit, and also the compensa- 
tion to complainant herein for its services, charges, and expenses, 
including its counsel fees in the execution of said trust and all proper 
expenses cf sale. 

2. To the payment of any evidence of indebtedness of the said re- 
ceiver herein issued by order of this court in the performance of his 
duties as such receiver in this cause, and to the payment of other 
claims which have been or which may be adjudged by the court to 
have priority over said first mortgage, and the said receiver is 
hereby required to transfer and convey to such purchaser or pur- 
chasers all property or rights which he may have acquired in the 
administration of said trust. 

3. To the payment of said first-mortgage bonds of said Cincinnati 
Northern Railway Co. of date October Ist, 1880, and the past-due 
coupons to the same belonging, with interest accrued and to accrue 
to the holders thereof. 

4. To the payment of the bonds of the Spring Grove, Avondale 
and Cincinnati Railway Co. and coupons, with interest accrued and 
to accrue to the holders thereof, being the same bonds and coupons 
secured by the second mortgage of said Cincinnati Northern Rail- 
way Co., dated the 25th day of May, 1881, being the same mortgage 
mentioned in the bill of complaint herein, a copy whereof is there- 
with filed as Exhibit B. 

5. The surplus, if any, to be paid into this court, subject to its 
further orders in tiat respect ; and Homer F. Jordan, Esq., is hereby 
designated and directed as a special master commissioner to make 
the sale hereby decreed and to convey the property to the purchaser 


thereof. 


ss SSPE ae CN 
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And it is further adjudged and decreed that the purchaser or 
purchasers of the property herein ordered to be sold shall be in- 
vested with and shall hold, possess, and enjoy the said mortgaged 
premises and property herein directed to be sold and all the rights, 
privileges, and franchises appertaining thereto as fully and corn- 
pletely as the said Cincinnati Northern Railway Co. or the said 
Toledo, Cincinnati & St. Louis Railroad Co., defendant, now holds 
or enjoys or is entitled to hold or enjoy the same. 

And further that said purchaser or purchasers shall have and be 
entitled to hold the said railroad and property free and discharged 
from the lien or incumbrance of the said several mortgages in the 
bill of complaint in this case mentioned and from the claims of all 
se in this suit, to wit: 

. The mortgage or deed of trust made by said Cincinnati North- 
ern ‘Railway Co. on the first day of October, 1880, to the complain- 
ant herein to secure the first-mortgage bonds of said railway com- 
pany to the amount of one million of dollars. 

2. That certain mortgage or deed of trust made by the said 
Cincinnati Northern Railway Co. on the,25th day of May, 1881, to 
the complainant herein te secure the payment of the bonds of the 
said Spring Grove, Avondile and Cincinnati Railway Co., purport- 
ing to be one million dollars. 

That certain other mortgage or deed of trust made by the said 
Cincinnati Northern Railway Co. to the complainant herein on the 
25th day of May, 1881], to secure the payment of one million of dol- 
lars of income bonds of the said Cincinnati Northern Railway Co. ; 
and 

4. All claims of the defendant, Granville D. Braman. 

And this cause is now adjourned for further consideration. 


JOHN BAXTER, Judge, &c. 


* * * * * * * 


(Record, p. 78 to p. 80, incl.) 


And afterwards, to wit, on the 10th day of April, A. D. 1884, an 
entry was made upon the journal of said court, clothed in the words 
and figures following, to wit: 


Journal V, page 362. 


This day this cause came on further to be heard upon the inter- 
vening petition of R. Suydam Grant, filed in this cause October 
27th, 1883, and the court, being fully advised in the premises, does 
order, adjudge, and decree as follows, to wit: 

The court finds that the two decrees herein made and entered 
upon said intervening petition on the 22nd day of December, A. D. 
1883, were entered without notice to the complainant herein and 
without proof that the said decrees are erroneous and unjust to the 
bondholders for whom the said complainant herein is trustee ; that 
said decrees are not authorized by the pleadings and are based upon 
a misrecital of the facts as evidenced by the record in this cause; 


se 
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that said decrees were authorized by the court without examination 
in the erroneous belief entertained at the time that all the parties 
in interest had assented to said decrees, and that the parties ad- 
versely interested acquired no knowledge of the allowance of said 
decrees until about the 24th day of February, A. D. 1884, and after 
the ann of the term of court at which the same were en- 
tered. 

And thereupon it is by the court of its own motion ordered, 
adjudged, and decreed that the said decrees be, and they are hereby, 

) annulled, set aside, and held for naught. 

And the court, coming now to determine the questions arising 
upon the said intervening petition of Rk. Suydam Grant, does order, 
adjudge, and decree as follows, to wit: 

That the relief prayed for in said intervening petition be, and it is 
hereby, denied except as hereinafter provided. 

And the court does further find that the said petitioner is en- 
titled to fair compensation for the use of said rolling stock described in 
his said intervening petition by the receiver in this cause upon the 
railroad of The Cincinnati Northern Railway Co., def’t herein. 

And for any deterioration by reason of such use. 

But the court defers the determination of the amount of such 
compensation until the coming in of the report thereon of the 
master appointed in this cause on the 5th day of April, A. D. 1884. 

a And the court does further find that the said petitioner is en- 

, titled to take and repossess himself of his said rolling stock 
wherever the same may be found in the possession of the receiver 
appointed in this cause or of the receiver appointed in causes numn- 
bered 3576, 3577, 3578, and 3579 in this court; and leave is hereby 
granted to said petitioner to apply at any time to this court for any 
additional orders that may be necessary in that behalf. 

And the said R. Suydam Grant applied for leave to answer the 
petition of the complainant, The Central Trust Co., filed March 
15, 1884, and to support his answer by affidavits or other proof, 
and the court, entertaining the opinion that the answer and affi- 
davits proposed are by force of the foregoing decree rendered 
unnecessary, declines to grant the leave asked and refused to permit 
an answer to said petition for rehearing on affidavit or other 
proof in support thereof to be filed. 

And thereupon the intervening petitioner, R. Suydam Grant, in 
open court prayed an appeal from the foregoing decree, which is dis- 

. allowed by the court. 


we 


(Record, p. 297 to p. 299, incl.) 


And afterwards, to wit, on the 27th day of June, A. D. 1885, the 
following report of special master commissioner was filed in the 
clerk’s office of said court, clothed in the words and figures foilow- 
ing, to wit: 


6—1279 
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Report of Special Master Commissioner. 


Circuit Court of tle United States, Western Division of the Souti- 
ern District of Ohio. 


Tre Centra Trust Co. or New York, a Corporation, Com- 
plainant, 
vs. 
Tue ToLepo, CINCINNATI AND St. Louts RAItroap Company et al., 
Defendants. 


In pursuance of an order of said court in this case made March 
29, 1884,and an order issued by the clerk of said court dated April 
ov; 1884, which is hereby returned and filed— 

I caused the premises described in said order so issued to me to 
be advertised for sale in pursuance to the decree under which said 
order was issued, and in conformity with said order said property 
was advertised for sale to take place on the 28th day of July, 1884. 
On the morning of said day, by order of court, said sale was post- 
poned and the same was not offered for sale. 

Thereupon, in pursuance of said order and of a further order made 
by said court on the 17th day of April, 1885, and issued to me by 
the clerk of said court on the 20th day of April, 1885, and which is 
hereby returned and filed, I caused the premises described in said 
Ist order to be advertised for sale, said sale to take place on the 27th 
day of June, 1885, at 11 o'clock a. m. 

Said advertisements were placed in the Boston Daily Globe, a 
newspaper printed and of general circulation in Boston, Suffolk 
county, Mass., and the surrounding States. 

Also in the Cincinnati Commercial Gazette, a newspaper printed 
in Cincinnati, Hamilton Co., Ohio, and of general circulation in 
Cincinnati, and also in the surrounding States and in said county. 

Said advertisements were first placed in said newspapers on the 
24th day of April, 1885, and continued each week on same day of 
week for ten consecutive weeks, making a lapse of time of more 
than 60 days prior to the day of sale, to wit, June 27, 1885, as in the 
order directed. 

Thereupon, on said June 27th, 1885, at 11 o’clock a. m., at public 
sale, at the front door of the United States court-house, in the city 
of Cincinnati and State of Ohio, which time and place were set forth 
in said advertisements in said newspapers, I offered said premises 
described in said order for sale to the highest bid _ and sold the 
same to the following-named parties, to wit, J. N. Kinney, A. S. 
Winslow, W. W. Bailey, Jos. W. Wilshire, and J. “ W. Neff, for the 
sum of two hundred thousand dollars ($200,000), which was the 
highest and best bid for said property. 

Thereupon said purchasers produced to and delivered to mea 
certificate of deposit of the Safe Deposit Co. of Cincinnati for one 
hundred thousand dollars ($100,000) of the bonds of said company 


a 
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of the issue of October Ist, 1880, being the Ist-mortgage bonds of 
said company. 

Thereupon I struck off the said Cincinnati Northern railway and 
all other property described in said ist order to said purchasers, and 
they became the purchasers thereof. Thereupon I delivered said 
certificate of deposit to the clerk of said court. 

HOMER F. JORDAN, 
Special Master Commissioner. 
June 27, 1885. 


I report also the following costs : 


Cincinnati Commercial Gazette..............--.------- ee $320 
The Bosten Daily Gte00.0. ncn cccnnsesdn sudsibesbtindsiniind 160 


The former account with the Boston Daily Globe has been settled 
by Mr. Geo. Hafer, receiver, by note given F. T. McFadden, agent of 
Globe. The amount is unknown to me. 


HOMER F. JORDAN, 
Special Master Commissioner. 


(Record, p. 300 to 304, incl.) 


And afterwards, to wit,on the 9th day of July, A. D. 1885, an 
entry was made upon the journal of said court, clothed in the words 
and figures following, to wit: 


Journal W, p. 158. 


Now, this day, this cause came on further to be heard upon the 
application of the complainant herein, The Central Trust Co. of New 
York, to confirin the sale made herein on the 27th day of June, 
1885, by Homer F. Jordan, Esq., special master commissioner ap- 
pointed for that purpose by the former order of this court; and upon 
producing the report of said special master commissioner of said 
sale, and it appearing that notice of the hearing of said application 
for the confirmation of said sale has been given in accordance with 
the former order of this court in that behalf, aud the court having 
fully examined the report of said special master commissioner of 
said sale and his doings in pursuance of the decree of sale heretofore 
entered herein, and finding the same correct and in all respects in 
conformity to law and to the former orders of this court, and that 
the amount bid at @ said sale, as reported by said special master 
coinmissioner in his said report of said sale, to wit, the sum of two 
hundred thousand dollars, and was the highest and best bid for the 
»remises and property, rights and franchises, so ordered to be sold 
i him at said time— 

It 1s now, therefore, ordered, adjudged, and decreed that said sale 
be, and the same hereby is, ratified and confirmed, and all the pro- 
ceedings of said special master commissioner in that regard are 
hereby approved and confirmed. 

And it is further ordered and directed that upon the entering of 
this decree the said purchasers at said sale pay into this court the 
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sum of fifty thousand dollars, being the amount ordered by this 
court in the decree of sale hereinbefore entered to be paid in cash 
at this time; and thereupon the said Homer F. Jordan, as master 
commissioner, shall deliver to said purchasers the bonds of the said 
Cincinnati Northern Railway Co. of date October Ist, 1880, placed in 
his hands bv said purchasers asa pledge that they would make good 
their said bid in case the same should be accepted by the court in 
this cause, or the certificate of deposit of the Safe Deposit Company 
of Cincinnati for said bonds, which was accepted by said master in 
lieu of said bonds, as stated in his said report of sale; and upon such 
payment being made the said Homer F. Jordan, Esq., as special 
master herein, shall by proper instrument in writing convey in fee 
simple to said purchasers, namely, J. N. Kinney, A. S. Winslow, W. 
W. Bailey, Joseph W. Wilshire, and J. M. W. Neff, all and singular 
the premises and property, rights and franchises, of The Cincinnati 
Northern Railway Company, defendant herein, as the same are here- 
tofore described in said decree of sale heretofore entered herein, and 
all the right, title, and interest, at law or in equity, of all the parties 
to this cause in or to the sameor any part thereof; and the said pur- 
chasers ar? hereby subrogated to all the rights of all lienholders, 
parties to this suit, in or to said premises or property, rights and 
franchises, including any rights of any of the parties to this suit. 

And it is further ordered, adjudged, and decreed that upon the 
execution and delivery of said deed all parties to this cause and the 
receiver heretofore appointed herein, George Hafer, Esq., shall, and 
they are hereby directed and required to,surrender and deliver pos- 
session of all and singular the premises and property, rights and 
franchises, aforesaid so sold as aforesaid to the said purchasers of 
their assigns; and, further, that said receiver shall thereupon file 
herein his final report of his doings as receiver in this cause. 

And it is further hereby ordered, adjudged, and decreed that this 
decree of confirmation of the sale of the premises and property, 
rights and franchises, aforesaid be subject to the terms and provis- 
ions of the decree of sale heretofore entered in this cause, whereby 
it is provided that of the purchase price so bid at said sale such 
further portions thereof, in addition to the said sum of fifty thousand 
dollars heretofore mentioned, shall .be paid in cash as this court 
might from time to time in this case direct, in order to meet other 
claims which this court has or hereafter may adjudge in this case to 
be prior in equity to said first mortgage, and whereby this court did 
reserve the right to resell in this cause said premises and property, 
rights and franchises, upon the failure to comply within twenty days 
with any order of this court in that regard ; and the right, title, and 
interest of the said purchasers in and to the premises and property, 
rights and franchises, aforesaid by virtue of the said sale and of this 
confirmation thereof and of the deed to be made in pursuance 
hereof shall be deemed to be acquired subject to said provision. 

And it is now further ordered that out of the sum of fifty thou- 
sand dollars hereby ordered to be paid into court upon the entering 
of this decree there be paid by the clerk as follows: 

1. The costs of this cause by him to be taxed, amounting to —— 
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dollars, which shall include the costs of advertising as set forth in 
the report of Homer F. Jordan, Esq., the special master commis- 
sioner herein. 

2. To said Homer F. Jordan, special master commissioner, for his 
compensation for executing the order of sale herein, the sum of three 
hundred and fifty dollars. 

3. To Messrs. Butler, Stillman & Hubbard and to Messrs. Hoadly, 
Johnson and Colston, as counsel for the complainant herein, for 
their compensation as such counsel of the trustee, the sum of five 
thousand dollars. 

And proper receipts for all said payments shall be taken and filed 
by the Seeks in this cause. 

And this cause is now adjourned for the further consideration of 
the court. 

* x * * * * * 


(Record, p. 341.) 


And afterwards, to wit, on the 8th: day of February, A. D. 1887, 
an entry was made upon the journal of said court, clothed in the 
words and figures following, to wit: 


Journal X, p. 42. 


This day came the said petitioner, and under leave of court filed his 
petition herein, and thereupon, on the motion of thesaid petitioner, by 
Bluford Wilson, his solicitor, it is ordered by the court that the said 
complainant and the purchasers of the said railroad property at the 
foreclosure sale thereof, heretofore made, appear before this court on 
Tuesday, the 5th day of April, 1877, at 11 o’clock a. m., and show 
cause, if any they have or know, why the relief prayed by the said 
petitioner should not be granted. 


(Record, p. 342 to p. 375, incl.) 


And afterwards, to wit, on the 8th day of February, A. D. 1887, 
the following intervening petition of KR. S. Grant was filed in the 
clerk’s office of said court, clothed in the words and figures foliow- 
ing, to wit: 
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Intervening Petition of R. S. Grant. 


In the United States Cireuit Court, Southern District of Ohio, West- 
ern Division. 


THe CENTRAL Trust Co. or New York, ) 
Complainant, 


against In Chancery. | 
THe ToLepo, CINCINNATI AND St.-Louts > #3554, 3576, 3577, 3578, ~ 
Railroad Co., The Cincinnati North- | and 3579. 
ern Railroad Co., and Granville D. | 
Braman, Respondents. J 


In the matter of the intervening petition of R.S. Grant. 


To the honorable the judges of the circuit court of the United States 

for the southern district of Ohio (western division) : 

Your petitioner, R. S. Grant, respectfully shows unto this hon- 
orable court as follows: 

[. That on March 24, 1883, vour petitioner, R. S. Grant, and 
the Toledo, Cincinnati and St. Louis Railroad Company entered into 
a contract for the conditional sale or lease to the said railroad com- 


pany of ten locomotives of the value and agreed price of or aggre- : 
gate rental $90,558.97, of which $15,558.97 was paid in cash and - 


the remaining $72,000 was payable in monthly installments of from 
$1,300 to $1,500 each, together with six per cent. interest, taxes, and 
insurance premiums, the final payment becoming due April 10, 
1888, the railroad company, as vendee and lessee, being bound to 
keep the locomotives fully repaired. 

II. That the said locomotives were duly delivered by your peti- 
tioner to the said railroad Co. and were used by it in the operation 
of its railroad up to August Ist, 1883. 

The three monthly installments for May, June, and July, 1883, 
were paid under this contract. 

II. ‘That on August 1, 1585, one G. D. Braman, a judgment cred- 
itor of the said railroad Co., filed a creditor’s bill in the United 
States circuit court for the district of Illinois, in the seventh circuit, 
praying, among other things, for the appointment of a receiver of 
the property of said railroad company and. alleging that the pub- 


lic interests and the interest of all the owners and creditors of the ’, ae 
said company would greatly suffer should its line of railroad cease 


to be operated, and that the same could not be operated without 
the continued use thereon of the aforesaid ten locomotives, which 
the complainant stated lhe was informed and believed wer2 likely 
to be withdrawn if overdue payments thereon were not soon made; 
that to this bill the Central Trust Co. of New York, complainant 
herein, as trustee of the mortgage credit_rs of said railroad, volun- 
tarily entered its appearance, and it acquiesced in the appointment ‘ 
of the receiver thereunder in accordance with the prayer of the bill. 
That thereupon Edwin D. Dwight was appointed receiver by the 


~ 


THE DAYTON, FT. WAYNE & CHICAGO R. R. CO. VS.R. °. GRANT. 47 


United States circuit court in the States of Illinois and Indiana of 
the property of the Toledo, Cincinnati and St. Louis Railroad Com- 
pany in those States, and on Aug. 2, 1883, under ancillary proceed- 
ings in the United States circuit courts in Ohio, the said Dwight 
was also appointed receiver of all the property of the said railroad 
Co. in the State of Ohio. 

That in the orders appointing the said receiver it was, amon 
other things, provided that the receiver should take possession an 
operate the said railroad and premises described in said bill of com- 
plaint, and should pay all debts for wages, materials, and supplies 
incurred in the operation and maintainance of the said property 
during the six months then last past. 

That Dwight as receiver entered into possession of all the property 
in the three States named, and thus took possession of the said 10 
locomotives, the subject of the conditional sales and leases before 
mentioned, and thereafter used the said locomotives in the operation 
of the railroad property. 

IV. That default was made on August 10, 1885,in the payment 
of the installment.or rental of $1,500. and interest, then due under 
the said contract with your petitioner, R. 8. Grant, and thereupon, 
under the terins of the said contract, your petitioner became entitled 
to reclaim the locomotives sold or leased by him. | 

V. That on or about August 18, 1883, demand was made by your 
petitioner upon Dwight, as receiver as aforesaid, for the surrender of 
the said locomotives, but the said Dwight, as receiver, refused to sur- 
render the same, but as such receiver then promised the agent of 
your petitioner that if the said locomotives were left with him he 
would purchase and pay for them ata valuation equal to the amount 
of the installments or rentals remaining unpaid under the said con- 
tract. 

VI. That on August 25, 1883, your petitioner presented a peti- 
tion to the United States circuit court in Illinois, praying for an 
order directing Dwight, as receiver, to surrender the said 10 loco- 
motives or for other relief in accordance with the agreement of the 
said receiver before alleged ; that formal action upon this petition 
was postponed owing to a conflict of jurisdiction which had arisen 
between the judges of the 6th and 7th circuit- as to some of the prop- 
erty in the hands of the receiver, but that on or about Sep. 18, 1883, 
the said })wight, as receiver, after taking instructions directly from 
the court which had appointed him, fully ratified and completed 
the agreement of purchase above alleged and contracted as such re- 
ceiver to take the said locomotives and to pay therefor to your peti- 
tioner the full ecntract price, with interest and without discount. 

VII. Thaton October 20, 1883, by an order made in the above- 
entitled foreclosure suit, instituted by the Central Trust Co. of New 
York against the ssid railroad Co., the said Dwight was removed as 
receiver of the property of the railroad company in the State of 
Ohio, and William J. Craig was made receiver thereof in the place 
and stead of the said Dwight, and subsequently the said Craig was 
likewise, made receiver of the said property in Illinois and Indiana 
in the place and stead of the said Dwight, and that it was further 
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ordered in the U.S. cireuit court for the district of that the 
receivership already existing under the order theretofore entered in 
the Braman suit should be extended over and made to apply to the 
premises and property sought to be foreclosed. 

That the said Craig entered into possession of the said property 
as receiver on November 1, 1883, and thus took possession of the 
said locomotives and thereafter used the same in the operation of 
the railroad property. 

That the said locomotives had been by the receiver distributed to 
different divisions of the said railroad, with the result that one, # 73, 
was in use upon the Cincinnati Northern railway, and three, # 67, 
68, and 72, upon the Dayton and Southeastern Division, and the 
remaining six on the main line of the said Toledo, Cincinnati and 
St. Louis railway between Tojedo and St. Louis. 

VIII. That in October, 1883, your petitioner presented his inter- 
vening petition in the cause, praying for a surrender of the locomo- 
tivesor for other relief, and thereupon a rule was granted directing 
the receiver to answer, and that an answer was subsequently filed by 
the receiver, admitting the contract aforesaid, the receiver's posses- 
sion of the locomotives, and alleging that the same was necessary 
to the successful operation by him of the said railroad, and praying 
the court to make such order as would enable him to retain the pos- 
session and use of the said locomotives. 

IX. That in and by the petition last aforesaid and the answer 
thereto and the other proceedings in the cause it then appeared that 
the said railway Co., although it lad’ never paid its bonded interest, 
had yet been allowed by the mortgage bondholders and their trustees 
to remain in the possession and management of the railroad prop- 
erty ; that the appointment of the said Dwight as receiver, although 
made at the suit of the said Braman as judgment creditor, was in fact 
a collusive proceeding procured in the interest of the mortgage 
bondholders and acquiesced in by their trustee; that the said 
Dwight, as receiver, had taken possession of the petitioner’s prop- 
erty in the same interest, and, notwithstanding the default in the 
agreements for the conditional sale and lease thereof, had refused to 
surrender possession thereof when demanded by your petitioner, 
upon the ground that his retention thereof was essential and neces- 
sary to the operation of the railroad property ; that the appointment 
of the said Craig as receiver in the place and stead of the said 
Dwight was made upon the motion of the said mortgage trustees 
and at their suit, and that upon a like demand for the return of 
your petitioner’s locomotives the said Craig refused to surrender the 
same, for the reason that the same were necessary to the operation 
of the said railroad; that repeated applications have been made on 
behalf of your petitioner, both to the receivers and also to the courts 
appointing. the same, for the return of the locomotives or for the 
payment of the purchase price thereof; that the said receivers had 
always insisted that the retention of the said locomotives was essen- 
tial to the operation of the railroad property, and they retained 
possession and use of said locomotives in the interest of the mort- 
gage bondholcers and against the will and demand of your peti- 
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tioner; that the said receivers never claimed any right to retain the 
said locomotives except upon condition of ultimate full payment to 
your petitioner of their value; that the said receiver Dwight 
had in terms agreed, as receiver, to purchase the said locomo- 
tives and to pay the full contract price thereof, together with 
interest and without discount; that the said receiver Craig, in his 
answer aforesaid, admitted the facts stated by your petitioner, and 
prayed the court to make such order as would enable him to re- 
tain possession and use of said locomotives and at the same time 
fully protect the right of your petitioner; that the said Craig, as re- 
ceiver, afterwards, on Dec. 17, 1883, agreed to the valuation fixed in 
the contracts, and by his counsel consented to the entry of the de- 
crees securing to your petitioner the payment of the same, with 
interest, and that it had been announced by the judge presiding in 
this court on Nov. 23, 1883, in open court and in the presence of the 
solicitor of the mortgage trustees, who made no diistinn to the 
same, that your petitioner’s locomotives aforesaid should be paid for 
either by the issue of receiver’s certificates or in any speedier way 
practicable. 

X. That on Dec. 22, 1883, decrees were entered herein in the 
matter of the said intervening petition ordering, adjudging, and de- 
creeing that the receiver pay to your petitioner, as rentals and in 
full for all claims for rentals, interest, and repairs, and for purchase- 
money due upon the said locomotives # 67, 68, 72, and 73, the aggre- 
gate sum of thirty-three thousand and one hundred and sixty-one 
es ($33,161.89) dollars, and apportioning such payments between 
the separate divisions of the said railroads according to the distribu- 
tion of the said four locomotives. 

Copies of the said decrees are hereto annexed, marked Schedules 
“E” and“ F.” The said decrees were entered with the consent of 
the receiver’s solicitors and with the knowledge of the solicitors of 
the Central Trust Company, complainant in the principal cause. 

XI. That the February term of this court for the year 1884 
passed without further action herein in the matter of the said in- 
vening petition. 

XII. That by orders directed to be entered herein by Judge Bax- 
ter, of his own motion, on the 10th day of April, 1884, in the April 
term of this court for the year 1884, copies of which orders are 
hereto annexed, marked Schedule “G,” it was directed that the said 
decrees, Schedules E and F, should be vacated. 

That the said order, Schedule G, was based upon a mistake of of 
the facts as presented by the record in this cause, and your petitioner 
insists that notwithstanding the recitals in the said order, Schedule 
G, the said decrees, Schedules E and I, were entered after an under- 
standing with and notice, both actual and constructive, to the solic- 
itor of the complainant, the mortgage trustee; and, further, that they 
were abundantly sustained by the sworn answer of the receiver, by 
the correspondence of record, and by the uncontradicted facts of the 
decrees; that they were entered with the written consent and ap- 
proval of the receiver; that they were in accordance with the con- 
tracts and agreements made both with the company and with the 
7—1279 
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receivers under the actual or implied assent of the mortgage bond- 

holders; that they are authorized by the pleadings and correctly 
recited the facts thereof; that they were presented to the court nearly 
two weeks prior to their entry, and that the solicitors for the receiver 
and the complainant, the mortgage trustee, had notice thereof and 
opportunity to examine and correct the same; that they followed 
the views which had been expressed by the court in the presence of 
one of the solicitors for the complainant, the mortgage trustee, with- 
out objection upon his part; that after entry they were brought to 
the notice of all the parties to the cause and remained without ob- 
jection for more than a reasonable time, and that the said decrees 
were under the circumstances entirely fair and just to the mortgage 
bondholders represented by the complainant, trustee, and to all in- 
terested in the cause. 

XIII. That your petitioner is advised and believes that the said 
order, Schedule G, entered herein on the 10th day of April, 1884, 
purporting to vac ate the decrees entered on the 22nd day of Dec., 
1883, were not only based upon an erroneous view of the ‘facts, but, 
moreover, were beyond the power of the court to make, and were of 
no effect and void, and your petitioner’ has at all times protested 
against the same. 


Not only was the said order, Schedule G, entered by the court of 


it own motion at the said April term and after the expiration of the 
October term of 1883, at which the decrees, Schedules E and F, were 
entered, and also after the intervention and expiration of the Feb- 
ruary term of this court for the year 1884; that, moreover, the said 
order, Scheduie G, was entered without proof, without change i in pe- 
tition of your petitioner or of the receiver’s answer thereto, or “without 
other change in the pleadings in the cause and with the record 
standing unchanged from its position on Dee. 22, 1885, when the 
said decrees, Schedules E and I, were entered. 

XIV. That by virtue of an order made herein April 5, 1884, it 
was referred to Hon. Jacob D. Cox, as muster, directing him to 
ascertain the amount of the leased equipment upon the said rail- 
road, the use made of the same, the necessity for its continued use, 
and what would bea fair and just compensation for the past and 
future use thereof, and also what, if any, deterioration the said 
equipment had suffered since it came to the hands of the receiver ; 
that your petitioner, although protesting in writing that the said 

order and the proceedings thereon should not affect his claim herein, 
did, thus protesting, attend before the said master and make proof 
as to the use made by the receiver of said ten locomotives and as to 
their value and condition. 

That the said master made a report unto this court as to all the 
matters referred to him, and therein reported that the said ten lo- 
comotives had been used by the said receivers, and that their con- 
tinued use was necessary In the operation of the property ; that the 
said master further reported that there should be allowed and paid 
to your petitioner for the said four locomotives the sum of $160 per 
month rental from the Ist day of August, 1883, and reporting also 
the rent due for the six months prior to said date at same rate, with 


: 
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an allowance for damages, and no more, instead of the sum of 
$33,161.89, which this court had on December 22, 1883, decreed 
should be allowed and paid to your petitioner for the said locomo- 
tives. 

That your petitioner duly protested against any confirmation of 
the report of the said master so far as the same affected his claim, 
but vour petitioner is informed and believes that on the 12th day of 
November, 1885, an order was éntered confirming the said report 
generally, but reducing the monthly rental to $115 per month and 
disallowing all rentals and repairs prior to Nov. 1, 1883, copy of 
which order is hereunto annexed, marked Schedule “ D;” that your 
petitioner is, however, advised and believes that the entry of said 
order was without effect upon your petitioner’s claim herein, the 
same having been adjudicated by the said decrees entered on Dec. 
22, 1883, and the said decrees never having been effectively vacated 
or altered. 

XV. That the said four locomotives at all times subsequent to the 
appointment of the receivers aforesaid and until the sale of the said 
railway property and its transfer to the purchasers thereof, Jul- 22, 
1884, remained in the possession and use of the said receivers and 
formed an essential part of the equipment employed by the re- 
ceivers in the operation of the said railroad. 

That no sum of money whatever has ever been paid to your peti- 
tion- by either the said receivers for such use of the said locomotives 
or by way of compensation for the deterioration suffered by the said 
locomotives during such use. 

That the said locomotives suffered very serious deterioration in 
the said use; that the proper and usual repairs were not made to 
the same, so that the said locomotives were on said 22 day of July, 
1884, by reason of said deterioration and want of repair alone, of 
very much less value than they were when the return thereof was 
demanded by your petitioner from the said receivers. 

That the market value of locomotives of the class to which the 
said ten locomotives belong very seriously depreciated since your 
petitioner demanded from the receivers the return thereof and 
prior to July 22, 1884, and that your petitioner could not at said 
last-named date obtain for the said locomotives, had they been in 
good order, more than thirty per cent. of the sum of money which 
your petitioner could have obtained therefor had the receivers re- 
turned the said locomotives to it upon its demand. 

That about July 22, 1884, the said four engines were transferred 
by the receiver to the “ main line” and were by him continued in 
use thereon with the remaining six locomotives of the aforesaid ten 
locomotives until May 1, 1885, when the successor of the said re- 
ceiver discontinued their use, and they were stored on a switch of 
the said railroad. 

XVI. That vour petitioner is advised and believes tinat it is enti- 
tled to be paid and allowed the sums so decreed to be paid and al- 
lowed to it by the said decrees entered December 22, 1885, and that 
the same should be ordered paid to your petitioner out of the net 
income, if any there be, of the receivership, and in default thereof 
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then out of the proceeds of the sale of the corpus of the railroad 
property. 

Wherefore your petitioner prays that it may be ordered and de- 
creed that the said decrees entered herein on the 22nd day of Dec., 
1883, are still valid and effectual decrees adjudicating finally the 
said rights of your petitioner herein, and that the orders entered 
herein on the 10th day of April, 1884, purporting to vacate the said 
decrees and the order entered herein on the 5th day of April, 1884, 
so far as the same can be considered to refer toa master the matters 
of your petitioner’s claim, and any order herein confirming any re- 
port of the said master may and each of the same may be ordered 
and decreed to be without effect upon the rights of your petitioner, 
and that it be orderedand decreed that your petitioner shall be paid 
and allowed for its said equipment the sum of $35,161.89, together 
with interest from the said 22nd day of Dec., 1883, to be paid out of 
the net income of the receivership, if any, so far as the same shall 
suffice, and that it be further ordered, adjudged, and decreed that 
any balance of your petitioner’s said claim so ascertained not so paid 
shall be paid out of the proceeds of the sale of the mortgaged prop- 
erty in the principal cause herein, or that such other or further re- 
lief may be given your petitioner as to your honors may seem meet 
in the premises ; and your petitioner will ever pray. 

R. S. GRANT, Petitioner. 

BLUFORD WILSON, Solicitor. 


Unirep States OF AMERICA, ais 
Southern District of New York, {~~ ° 


R.S. Grant, being duly sworn, on his oath deposes and says that he 
is the petitioner above named; that the facts set forth in the fore- 
going petition so far as they purport to be stated as of his own 
knowledge are true, and so far as they purport to be stated upon in- 
formation and belief he believes to be true. 

R. S. GRANT. 


Subscribed and sworn to before me this 5th day of Feb., 1887. 
CARSTEN WENDT, [seat.] 
Notary Public in and for Kings County. 


Cert. filed in New York Co. 


SCHEDULE D. 


Tue Unitrep States oF AMERICA, , 
Western Division of the Southern District of Ohio, § ° 


At a stated term of the circuit court of the western division of the 
southern district of Ohio, in the sixth judicial circuit of the United 
States of America, begun and had in the court-rooms, at the citv of 
Cincinnati, O., in said district, on the first Tuesday of Oct., being 
also the sixth day of that month, in the year of our Lord one thou- 
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sand eight hundred and eighty-five, and of the Independence of the 
United States of America the one hundred and 10th—present, the 
Hon. George R. Sage, district judge, and Hon. John Baxter, circuit 
judge—on Saturday, the 14 day of Nov., 1885, among the proceed- 
ings had were the following, to wit: 


THE CENTRAL Trust Co. or New YORK 


against ° [In Chancery. 
Tuk ToLepo, DeELpHos AND BuRLINGTON RAILROAD # 3578. 
- Co. et al. 


At Cincinnati, in said district, on the 12th day of November, A. 
D. 1885. 

Present: Hon. John Baxter and Hon. Geo. R. Sage, judges. 

This cause coming on this day to be heard upon the report of 
Jacob D. Cox, special master herein, filed June 26th, 1884, and upon 
the several exceptions of the several parties in interest to the said 
report, and upon the testimony, exhibits, and proof accompanying 
the said report, and thereupon the court having heard the argument 
of counsel for the respective parties in interest and being now fully 
advised in the premises— 

The court doth order, adjudge, and decree that the various owners 
of cars and locomotives embraced in the petitions of intervention and 
in the report of said Jacob D.Cox,special master,do have and recover 
for the use of their respective cars and locomotives at the rates 
hereinafter specified from the time William J. Craig, as receiver in 
this cause, took possession as receiver of the proj erty sold, namely, 
Nov. 1, 1883, to the 22nd day of July, 1884, at the following rates, 
namely : 


For locomotives, at the rate of...-..-----.---- $115 00 per month 
For passenger cars, at the rate of.... ..-.---.- 36 00 “ . 
For oomnse4 express, and caboose cars, at the 

eT 18 00 “ . 
For box cars, at the rate of-......-..-------- 500 “ “ 
For stock cars, at the rate of....---... .-.-.. 8 00 “ es 
For coal cars, at the rate of... ---.---.------ 450 “ “ 
For gondolas, at the rate of ---.-------.----- 450 “ . 
For flat cars, at the rate of........-.-------- 350 “ as 


The court doth further order, adjudge,and decree that the special 
master hereinafter designated do take and consider all the testimony 
and exhibits taken before Jacob D. Cox, special master, and before 
J. E. Rogers, special master, heretofore appointed by the United States 
circuit court for the district of Indiana, on Dec. Ist, 1884, concerning 
the amount due to the owners of such cars and locomotives for re- 
pairs thereon, and that he report to the court therefrom his conclu- 
sions as to the amount which should be allowed for such repairs 
during the receivership of the said William J. Craig. 

The court doth further order, adjudge, and decree that all such 
rentals and repairs are a prior and paramount lien, to be paid out of 
the proceeds of the foreclosure sale of the mortgaged premises prior 


b4 THE CENTRAL TRUST CO. OF NEW YORK YS. R. 5. GRANT AND 


to any distribution of such proceeds among the holders of the bonds 
secured by said mortgage. 

The court doth further order, adjudge, and decree that the claims 
of the owners of all such cars and locomotives for rental for the use 
of the same and for repairs for the period of six months prior to the 
appointment of KE. E. Dwight as receiver, namely, August 1, 1853, 
be, and the same are hereby, disallowed; and the court doth further 
order that the claims of the said owners of cars and locomotives for 
rental for the use of the same and for repairs for the three months 
covered by the receivership of said E. E. Dwight, to wit, from the Ist 
day of August to the first day of November, 1883, be, and the same 
are hereby, disallowed. 

The court doth further order, adjudge, and decree that the owners 
of such cars as have been destroyed while in use upon said railway 
between the said first day of Nov., 1885, and July 22, 1854, to have 
and recover the full value thereof and at the time of such destruc- 
tion, to be determined by reference to a master, as hereinafter pro- 
vided, and that the same is a prior and paramount lien, to be paid 
out of the proceeds of the foreclosure sale of the mortgaged premises 
prior to any distribution of such proceeds among the holders of the 
bonds secured by said mortgage. 

The court doth further order, adjudge, and decree that the rentals 
and repairs due for all the cars and of locomotives in use by the re- 
ceiver from November 1, 1885, to July 22, 1884 (being the date — the 
surrender by said receiver of the property in his custody as receiver 
herein), be apportioned among and paid by the several divisions 
upon the percentages reported by the said Jacob D. Cox, special 
master, as set forth in his report, as follows, namely : 


Divisions. Per cent. 
RIT EET ST EL TREE I 40 
a 29.79 
EE BO EIINOD co cent eenpeimmemmnninn saeineme 12.98 
Dayton and Southeastern Division _.-...--.--..---.------ 32.67 
NL IR ee NEN aE SE 1.98 
I iia ll a 1.36 
SS TI Tr eects cenit eit ets ee 4.16 
Be. LOGI DIVO .occcace conse Lia he a ak 92.66 


The court doth further order, adjudge, and decree that this cause 
be, and the same is hereby, referred to William P. Fishback, as 
special master, to report to the court, in accordance with the provis- 
ions hereof, the amount due to each petitioner or owners of cars 
and locomotives for rentals and repairs, as well as for such cars as 
have been destroyed while in use by said receiver, and that said 
master shall report the amount of rental due to David B. Paul, 
trustee, for the use by said receiver of fifty sets of trucks described 
in the petition of the said David B. Paul, trustee. 

As to all exceptions to the report of Jacob D. Cox, special master, 
which are inconsistent herewith it is ordered that the same be, and 
they are hereby, overruled, and in other respects such exceptions are 
hereby sustained. 
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From which order and decree the petitioners, R. S. Grant, the 
Grant Locomotive Works, and the American Loan and Trust Com- 
pany, trustee; E. B. Phillips, trustee; the American Loan and Trust 
Co., trustee; the United States Rolling Stock Company—David B. 
Paul, trustee; Pennock Bros.; Clark, Post and Martin,and George 
William Ballou, trustee, respectfully pray, each for himself, an ap- 
peal, which is allowed to each respectively upon giving a bond, with 
sufficient surety, in the pena! sum of five hundred dollars. 

It is further ordered that the said special master do take proof 
and report to the court the amounts which should be allowed to the 
owners of such cars and locomotives as rental for the use of the same 
by George Hafer, as receiver of the Cincinnati Northern railroad, 
during such period as they may have been used by him, as well as 
the value of such cars and locomotives as may have been destroyed 
while used by said Hafer as such receiver. 


JOHN BAXTER, Judge, &e. 


Tue Unitep States OF AMERICA, 
Western Division of the Southern District of Ohio, 


I, B. R. Cowen, clerk of the circuit court of the United States within 
and for the division and district aforesaid, do hereby certify that the 
foregoing is truly taken and correctly copied from the journal of 
said court. 

In testimony whereof I have hereunto set my hand and affixed the 
seal of said court,at the city of Cincinnati, O.,this 24 day of Jan’y, 


A. D. 1887. 
B. R. COWEN, Clerk, 
[ SEAL. ] By R. C. GEORGI, Deputy. 


SCHEDULE E. 


THe UNITED STATES OF AMERICA, ™ 
Western Division of the Southern District of Ohio, 


At a stated term of the circuit court of the western division of the 
southern district of Ohio, in the sixth judicial circuit of the United 
States of America, begun and had in the court-rooms, at the city of 
Cincinnati, O., in said district, on the first Tuesday of Oct., being 
also the 2nd day of that month, in the year of our Lord one thou- 
sand eight hundred and eighty-three, and of the Independence of 
the United States of America the one hundred and 7th—preseut, the 
Hon. George R. Sage, district judge—on Sat., the 22 day of Dec., 
1883, among the proceedings had were the following, to wit: 


Tue Centra Trust Co. or New YorK ) 
against In Chancery. 
Tue ToLiepo, CINCINNATI AND St. Louts RarLroap # 3004. 


Co. et al. (Dayton & Southeastern Division) et al. 
In the matter of the intervening petition of R. 8S. Grant. 


The said cause came on to be heard upon the petition and the 


56 THE CENTRAL TRUST CO. OF NEW YORK VS. R. 8S. GRANT AND 


answer of the receiver thereto and upon the evidence submitted on 
behalf of said petitioner. : 

And it appearing to the satisfaction of the court that the receiver 
has in his possession Grant locomotives # 67, 68, and 72, with their 
tenders, and is using the same in the operation of the said South- 
eastern Division of the said defendant company’s railroad between 
Dayton and Wellston, Ohio, and that the said locomotives are three 
of the ten covered by the said agreement of lease set out in said pe- 
tition, and were acquired by said railway company under the terms 
of said agreement, and were so held at the date of the appointment 
of the receiver herein ; 

And it further appearing that the present receiver or his prede- 
cessor took the said locomotives into his possession as such receiver 
on the first day of August last, and has had the same in continuous 
use and possession since that date without having made any of the 
payments of rentals as provided in said indenture of lease or other 
compensation for the use thereof ; 

And it further appearing that the said locomotives are, in the 
judgment of the receiver, necessary to the proper operation of the 
said railway and should be acquired as part of its permanent equip- 
ment, and that the value of said locomotives and tenders as fixed 
in said indenture of lease is reasonable, and that the petitioner, R. 
S. Grant, the owner of said locomotives and tenders, is willing, upon 
the receipt of the contract price or upon being adequately secured 
therein, to transfer the title of the same to the.receiver ; 

And the matter being fully heard by the court, and upon due de- 
liberation thereon it is ordered, adjudged, and decreed that the re- 
ceiver pay to the said petitioner, as rental fur said locomotives and 
in full for all claims for rentals, interest, and repairs down to the 
first day of December, 1853, the sum of $2,511.41, the same being 
the amount due to said date under the terms of said lease, and the 
further sum of $22,560, balance in full as purchase-money for said 
locomotives and tenders. 

And it is further ordered that the receiver pay said several 
amounts, as part of the operating expenses of the said Southeastern 
Div., out of any money not appropriated for the payment of current 
labor, supplies, and taxes. 


And it is further ordered and decreed that the said several’ 


amounts, with interest thereon, at the rate of six per cent., from the 
first day of December, 1885, shall be a charge upon the earnings, in- 
come, and all the property of the said Toledo, Cincinnati and St. Louis 
Railway Company, and especially of the said division, prior to the 
first mortgage or other bonded debt of said railroad or said di- 
vision thereof, and any ba ance of said several amounts remaining 
unpaid at the date of the foreclosure and sale of said railroad or 
said division shall be a first lien thereon and the said sale shall be 
made subject thereto. 


THe UNITED STATES OF AMERICA, ia 
Western Division of the Southern District of Ohio, { ~* 


I, B. R. Cowen, clerk of the circuit court of the United States within 


@ 


é 
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and for the division and district aforesaid, do hereby certify that the 
foregoing entry is truly taken and correctly copied from the journal 
of said court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Cincinnati, O., this 22 day of 


Jan’y, A. D. 1887. 
B. R. COWEN, Clerk, 
(SEAL. | ‘' By R. C. GEORGI, Deputy. - 


SCHEDULE F., 


Tue Unitep States or AMERICA, ss 
Western Division of the Southern District of Ohio, 


At a stated term of the circuit court of the western division of the 
southern district of Ohio, in the sixth judicial circuit of the United 
States of America, begun and had in the court-rooms, at the city of 
Cincinnati, on the first Tuesday of Oct., being also the 2nd of that 
month, in the year of our Lord one thousand eight hundred and 
eighty-three, and of the Independence of the United States of 
America the one hundred and 7—present, the Hon. Geo. R. Sage, 
district judge—on Saturday, the 22 day of Dec., 1883, among the 
proceedings had had were the following, to wit: 


Tne CentraL Trust Company oF New YorxK | 
against In Chancery. 
Tue ToLtepo, Crxcinnati AND St. Louis R. R. Co. f = # 3554. 
and Tue CINCINNATI NORTHERN R’y Co. et al. 


In the matter of the intervening petition of R. S. Grant. 


This said cause came on to be heard upon the petition and the 
answer of the receiver thereto and upon the evidence submitted on 
behalf of said petitioner. 

And it appearing to the satisfaction of the court that the receiver 
has in his possession Grant locomotive #73 and is using the same in 
the operation of the said Cincinnati Northern Railway Co. between 
Cincinnati and Dayton, Ohio, and that the said locomotive is one 
of the ten covered by the agreement of lease set out in said petition, 
and was acquired by said railway company under the terms of said 
agreement, and was so held at the date of the appointment of the re- 
ceiver herein ; 

And it further appearing that the present receiver or his prede- 
cessor took the said locomotive, with its tender, into his possession 
as as such receiver on the Ist day of August last, and has had the 
same in continuous use and possession since that date without havin 
made any of the monthly payments of rental, as provided in said 
indenture of lease, or other compensation for the use thereof; 

And it further appearing that the said locomotive is, in the judg- 
ment of the receiver, necessary to the proper operation of said rail- 
way and should be acquired as part of its permanent equipment, 
and that the value of said locomotive as fixed in said agreement of 
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lease is reasonable, and that the petitioner, R. S. Grant, the owner of 
said locomotive and tender, is willing, upon the receipt of the contract 
price or upon being adequately secured therein, to transfer the title of 
the same to the receiver: 

And the matter being fully heard by the court, and upon due de- 
liberation thereon, it is hereby ordered, adjudged, and decreed that 
the receiver pay tothe said petitioner, as rental for said locomotive 
aud tender and in full for all claims for rental, interest, and repairs 
down to the first day of December, 1553, the sum of 8770.45, the 
same being the amount due to said date under the terms of said 
lease. 

And the further sum of $7,520, balance in full as purchase-money 
for said locomotive and tender. 

And it is further ordered that the receiver pay said several amounts, 
as part of tlie operating expenses of the said railway, out of any money 
not appropriated for the payment of current labor, supplies, and 
taxes. 

And it is further ordered and decreed that the said several amounts, 
with interest thereon, at the rate of six per cent., from the Ist 
day of Dec., 1885, shall be a charge upon the earnings, income, and 
all the property of the said Toledo, Cincinnati and St. Louis Railroad 
Co.,and especially of the said Cincinnati Northern Railway Co., as 
ahead of the first mortgage or other bonded debt of said company 
or either of them, and any balance of said several amounts remaining 
unpaid at the date of the foreclosure and sale of the said railway 
shal! be a first lien and the said sale shall be made subject thereto. 


THe Unitep Sratres oF AMERICA, Ee 
. “> 2 . . . ; . , - 88 
Western Division of the Southern District of Ohio, | 


1, B. R. Cowen, clerk of the circuit court of the United States 
within and for the division and district aforesaid, do hereby certify 
that the foregoing entry Is truly taken and correctly copied from the 
journal of said court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Cincinnati, O., this 22nd day of 
January, A. D. 1587. 

| B. R. COWEN, Clerk, 
[SEAL. ] : By Kh. C. GEORGI, Deputy. 


SCHEDULE G. 


Tue Unitrep States or AMERICA, : 
Western Division of the Southern District of Ohio, {°° 


At a stated term of the circuit court of the western division of the 
southern district of Ohio, in the sixth judicial circuit of the United 
States of America, begun and had in the court-rooms, at the city of 
Cincinnati, on the first Tuesday of April, being also the first of that 
month, in the year of our Lord one thousand eight hundred and 
eighty-four, and of the Independence of the United States of America 


4 


THE DAYTON, FT. WAYNE & CHICAGO R. R. CO. VS. R. 8S. GRANT. 59 


the one hundred and eighth—present, the Hon. Geo. R. Sage, dis- 
trict judge, and Hon. John Baxter, circuit judge—on Tuesday, the 
10th day of April, 1884, among the proceedings had were the fol- 
lowing, to wit: 
Tue CentraL Trust Company or New York ) 
against 
Tur Torepo, CINCINNATI AND Sr. Lours R. R. Co., 
Tne CIncInNATI NorTHERN'R’y Co., et al. 


> In Chancery. 


This day this cause came on further to be heard upon the inter- 
vening petition of R. Suydam Grant, filed in this cause October 27, 
1885, and the court, being fully advised in the premises, does order, 
adjudge, and decree as follows, to wit: 

The court finds that the two decrees herein made and entered upon 
said intervening petition on the 22nd day of Dee., A. D. 1883, were 
entered without notice to the complainant herein and without proof; 
that the said decrees are erroneous and unjust to the bondholders 
for whom said complainant is trustee; that thot said decrees are not 
authorized by the pleadings, and are based upon a misrecital of the 
facts, as evidenced by the record of this cause. 

That said decrees were authorized by the court without examinas 
tion, in the erroneous belief, entertained at the time, that all the par- 
ties in interest had assented to said decrees, and that the parties 
adversely interested acquired no knowledge of the allowance of said 
decrees until about the 24th day of February, A. D. 1884, and after 
the adjournment of the term of court at which the same were en- 
tered. 

And thereupon it is by the court, of its own motion, ordered, ad- 
judged, and decreed that the said decrees be, and they are hereby, 
annulled, set aside, and held for naught. 

And the court, coming now to determine the question arising upon 
the said intervening petition of R. Suydam Grant, does order, ad- 
judge, and decree as follows, to wit: 

That the relief prayed for in the said intervening petition be, and 
it is hereby, denied except as hereinafter provided. 

And the court does further find that the said petitioner is entitled 
to fair compensation for the use of said rolling stock described in 
his said intervening petition by the receiver of this cause upon the 
railroad of The Cincinnati Northern Railway Company, defendant 
herein, and for any. deterioration by reason of such use. 

But the court defers the determination of the amount of such 
compensation until the coming in of the report thereon of the mas- 
ter appointed jn this cause on the 5th day of April, A. D. 1884. 

And the court does further find that the said petitioner is enti- 
tled to take and repossess himself of his said rolling stock, wherever 
the same may be found, in the possession of the receiver appointed 
in this cause or of the receiver appointed in causes # 3576, 3577, 
3078, and 3579 in this court. 

And leave is hereby granted to said petitioner to apply at any 
time to this court for any additional orders that may be necessary 
in that behalf. 
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And the said R. Suydam Grant applied for leave to answer the 
petition of the complainant, The Central Trust Co., filed March 15, 
1884, and to support his answer by aftidavits — proposed are by force 
of the foregoing decree rendered unnecessary, declined to grant the 
leave asked and refused to permit an answer to said petition for re- 
hearing, on affidavits or other proof in support thereof, to be filed ; 
and thereupon the intervening petitioner, R. Seydam Grant, in 
open court prayed an appeal from the foregoing decree, which ts 
disallowed by the court. 


Tne Unirep States or AMERICA, sl 
Western Division of the Southern District of Ohio, {~~ ° 


I, B. kh. Cowen, clerk of the circuit court of the United States 
within and for the division and district aforesaid, do hereby certify 
that the foregoing entry is truly taken and correctly copied from the 

journal of said court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Cincinnati, O., this 22nd day of 
January, A. D. 1887. 

B. R. COWEN, Clerk, 
[SEAL. | By R. C. GEORGI, Deputy. 


* * * * * * x 


(Record, p. 578 to p. 408, incl.) 


And afterwards, to wit, on the Sth day of February, A. D. 1887, 
the following petition of the Grant Locomotive Works was filed in 
the clerk’s office of said court, clothed in the words and figures fol- 
lowing, to wit: 


Petition of the Grant Loco. Works. 


In the United States Cireuit Court, Southern District of Ohio, 
Western Division. 


THE Centrkat Trust Company or New York, ) 
Complainant, 


vs. In Chancery. 
Tue Torepo, DeELpHos axnp Burttnaton Rair- } # 3577, 3576, 3579, 
road Company, The Toledo, Cincinnati and 0078, 3054. 
St. Louis Railroad Company, and Granville 
D. Braman, Respondents. ) 


To the honorable the judges of the circuit court of the United States 
for the southern district of Ohio (western division): 


Your petitioner, The Grant Locomotive Works, respectively shows 
unto this honorable court as follows: 

I. That on August 1, 1882, your petitioner, The Grant Locomo- 
tive Works of Paterson, and the Toledo, Cincinnati and St. Louis 
Railroad Company entered into a contract for the conditional sale 


~— 


THE DAYTON, FT. WAYNE & CHICAGO R. R. CO. VS. R. 8. GRANT. 61 


or lease to the said railroad company of ten locomotives, of the value 
and agreed price or aggregate rental of $195,000—payable August 1, 
1883, $20,000; August 1, 1884, 27,000; August 1, 1885, 27,000; 
August 1, 1886, 31,000; in all, $105,000, together with six per cent. 
interest, taxes, and insurance premiums, the railroad company as 
vendee and lessee being bound to keep the locomotives fully re- 
paired. 

II. That the said locomotives were duly delivered by your peti- 
tioner to the said railroad company, and were used by it in the opera- 
tion of its railroad up to August Ist, 1883. 

III. That on August 1, 1883, one G. D. Braman, a judgment cred- 
itor of the said railroad company, filed a creditor’s bill in the United 
States circuit court for the district of Illinois, in the seventh circuit, 
praying, among other things, for the appointment of a receiver of 
the property of said railroad company, and alleging that the public 
interests and the interest of all the owners and creditors of the said 
company would greatly suffer should its line of railroad cease to be 
operated, and that the same could not be operated without the con- 
tinued use thereon of the aforesaid ten locomotives, which the com- 
plainant stated he was informed and believed were likely to be 
withdrawn if overdue payments thereon were not soon made; that 
to this bill The Central Trust Company of New York, complainant 
herein, as trustee of the mortgage creditors of said sellvead, volun- 
tarily entered its appearance, and it acquiesced in the appointment. 
of the receiver thereunder in accordance with the prayer of the bill. 

That thereupon Edwin D. Dwight was appointed receiver by the 
United States circuit courts in the States of Illinois and Indiana of 
the property of the Toledo, Cincinnati and St. Louis Railroad Com- 
pany in those States, and on August 2nd, 1883, under ancillary pro- 
ceedings in the United States circuit courts in Ohio, the said Dwight 
was also appointed receiver of all the property of the said railroad 
company in the State of Ohio. 

That in the orders appointing the said receiver it was, among other 
things, provided that the receiver should take possession and operate 
the said railroad and premises described in the said bill of complaint, 
and should pay all debts due for wages, materials, and supplies in- 
curred in the operation and maintainance of the said property dur- 
ing the six months then last past. 

That Dwight, as receiver, entered into possession of all the prop- 
erty in the three States named, and thus took possession of the said 
ten locomotives, the subject of the conditional sales and leases before 
mentioned, and thereafter used the said locomotives in the operation 
of the railroad property. 

IV. That default was made on August 1, 1883, in the payment of 
$20,000 and interest, then due under the said contract with your 
petitioner, The Grant Locomotive Works, and thereupon, under the 
terms of the said contract, your petitioner became entitled to reclaim 
the locomotives sold or leased by it. 

V. That on or about August 18, 1883, demand was made by your 
petitioner upon Dwight, as receiver aforesaid, for the surrender of 
the said locomotives, but the said Dwight, as receiver, refused to sur- 
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render the same, but, as such receiver, then promised the agent. of 
your petitioner that if the said locomotives were left with him he 
would purchase and pay for them ata valuation equal to the amount 
of the instalments or rentals remaining unpaid under the said con- 
tract. 

VI. That on August 25, 1885, your petitioner presented a petition 
to the United States aha court in Illinois, praying for an order 
directing Dwight, as receiver, to surrender the said ten locomotives, 
or for other relief, in accordance with the agreement of the said re- 
ceiver before alleged. 

That formal action upon this petition was postponed, owing to a 
conflict of jurisdiction which had arisen between the judges of the 
sixth and seventh circuits as to some of the property in the hands of 
the receiver, but that on or about Sept. 18, 1853, the said Dwight, 
as recelvel r, after taking instructions directly from the court which 
had appointed him, fully ratified and completed the agreement of 
purchase above alleged, and contracted as such receiver to take the 
said locomotives and to pay therefor to your petitioner the full con- 
tract price, with interest and without discount. 

VII. That on Oct. 20, 1883, by an order made in the above-entitled 
foreclosure suit instituted by the Central Trust Company of New 
York against the said railroad Co., the said Dwight was removed as 
receiver of the property of the railroad Co. in the State of Ohio and 
Wm. J. Craig was made receiver thereof in the place and stead of 
the said Dwight, and subsequently the said Craig was likewise made 
receiver of the said property in Illinois and Indiana in the place and 
stead of the said Dwight, and that it was further ordered in the U.S. 
circuit court for the district of illinois that the receivership already 
existing under the order theretofore entered in the Braman suit 
should be extended over and made to apply to the premises and 
property sought to be foreclosed. 

That the said Craig entered into possession of the said property as 
receiver on November 1, 1883, and thus took possession of the said 
locomotives, and thereafter used the same in the operation of the 
railroad property. 

That the said locomotives had been by the receiver distributed to 
different divisions of the said railroad, with the result that some 
were in use upon the Cincinnati Northern railway and some upon 
the Dayton and Southeastern Division. 

VIII. That in Oct., 1883, your petitioner presented its interv ening 
petition in this cause praying for a surrender of the locomotives or 
for other relief, and thereupon a rule was granted directing the re- 
ceiver to answer, and that said answer was subse quently filed by the 
receiver, admitting the contract aforesaid, the receiver’s possession 
of the locomotives, and alleging that the same were necessary to 
the successful operation by him of the said railroad, and praying 
the court to make such order as would enable him to retain the pos- 
session and use of the said locomotives. 

IX. That in and by the petition last aforesaid and the answer 
thereto and the other proceedings in the cause it then appeared 
that the said railway company, although it had never paid its 
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bonded interest, had yet been allowed by the mortgage bondholders 
and their trustees to remain in the possession and management of 
the railroad property; that the appointment of the said Dwight 
as receiver, although made at the suit of the said Braman as judg- 
ment creditor, was in fact a collusive proceeding procured in the 
interest of the mortgage bondholders and acquiesced in by their 
trustee; that the said Dwight, as receiver, had taken possession of 
the petitioner's property in the same interest, and, notwithstanding 
the default in the agreement for the conditional sale and lease 
thereof, had refused to surrender possession thereof when demanded 
by your petitioner, upon the ground that his retention thereof was 
essential and necessary to the operation of the railroad property ; 
that the appointment of the suid Craig as receiver in the place and 
stead of the said Dwight was made upon the motion of the said 
mortgage trustees and at their suit, and that upon a like demand 
for the return of your petitioner’s locomotives the said Craig refused 
to surrender the same for the reason that the same were necessary 
to the operation of the said railroad; that repeated applications 
have been made on behalf of your petitioner, both to the receivers 
and also to the courts appointing the same, for the return of the loco- 
motives or for the payment of the purchase price thereof; that the said 
locomotives was essential to the operation of the railroad property, 
and they retained possession and use of said locomotives in the in- 
terest of the mortgage bondholders and against the will and demand 
of your petitioner; that the said receivers never claimed any right 
to retain the said locomotives except upon condition of ultimate full 
payment to your petitioner of their value; that the said receiver 
Dwight lad in term- agreed as receiver to purchase the said loco- 
motives and to pay the full contract price thereof, together with in- 
terest and without discount; that the said receiver Craig, in his 
answer aforesaid, admitted the facts stated by your petitioner and 
prayed the court to makesuch orders as would enable him to retain 
possession and use of said locomotives and at the same time fully 
protect the right- of your petitioner: that the said Craig, as receiver, 
afterwards, on Dee. 17, 1883, agreed to the valuation fixed in the 
contracts, and by his counsel consented to the entry of the decrees 
securing to your petitioner the payment of the same, with interest, 
and that it had been announced by the judge presiding in this court, 
on Novy. 23, 1883, in open court and in the presence of the solicitor 
of the mortgage trustees, who made no objection to the same, that 
your petitioner’s locomotives aforesaid should be paid for either by 
the issue of receiver’s certificates or in any speedier way practicable. 
X. That on Dec. 22, 1883, decrees were entered herein in the 
matter of the said intervening petition, ordering, adjudging, and de- 
ereeing that the receiver pay to your petitioner, as rentals and in 
full for all claims for rentals, interest, and repairs and for purchase- 
money, the aggregate sum of one hundred and ten thousand three 
hundred and fourteen ($110,314) dollars, and apportioning such pay- 
ments between the separate divisions of the said railroads according 
to the distribution of the said ten locomotives. 
Copies of the said decrees are hereto annexed, marked Schedules 
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“A” and“ B.” The said decrees were entered with the consent of 
the receiver’s solicitors and with the knowledge of the solicitors of 
The Central Trust Co., complainant in the principal cause. 

The said decrees were so entered at the October term of this court 
for the year 1888. 

XI. That tle February term of this court for the year 1884 passed 
without further action herein in the matter of the said intervening 
petition. 

XII. That by orders directed to be entered herein by Judge Bax- 
ter, of his own motion, on the 10th day of April, 1884, in the April 
term of this court for the year 1884, copies of which orders are hereto 
annexed, marked Schedule C, it was directed that the said decrees, 
Schedules A and BL, should be vacated. 

That the said order, Schedule C, was based upon a mistake of the 
facts as presented by the record in this cause; and your petitioner 
insists that notwithstanding the recitals in the said order, Schedule 
C, the said decrees, Schedules A and B, were entered after an un- 
derstanding with and notice, both actual and constructive, to the 
solicitors of the complainant, the mortgage trustee; and, further, 
that they were abundantly sustained by the sworn answer of the 
receiver, by the correspondence of record, and by the uncontradicted 
facts as they existed and as they were stated upon the face of the 
decrees; that they were entered with the written consent and ap- 
proval of the receiver; that they were in accordance with the con- 
tracts and agreements made both with the company and with the 
receivers under the actual or implied assent of the mortgage bond- 
holders; that they were authorized by the pleadings and correctly 
recited the facts thereof; that they were presented to the court nearly 
two weeks prior to their entry, and that the solicitors for the receiver 
and the complainant, the mortgage trustee, had notice thereof and 
opportunity to examine and correct the same; that they followed 
the views which had been expressed by the court in the presence of 
one of the solicitors for the complainant, the mortgage trustee, with- 
out objection upon his part; that after entry they were brought to 
the notice of all the parties to the cause and remained without ob- 
jection for more than a reasonable time, and that the said decrees 
were, under the circumstances, entirely fair and just to the mortgage 
bondholders represented by the complainant, trustee, and to all in- 
terested in the cause. 

XIII. That your petitioner is advised and _ believes that the said 
order, Schedule C, entered herein on the 10th day of April, 1884, 
purporting to vacate the decrees entered on the 22nd day of Dec., 
1883, were not only based upon an erroneous view of the facts, but, 
moreover, were beyond the power of the court to make, and were of 
no effect and void, and your petitioner has at all times protested 
against the same. 

Not only was the said order, Schedule C, entered by the eourt of 
its own motion at the said April term and after the expiration of 
the October term of 1883, at which the decrees, Schedules A and B, 
were entered, but also after the intervention and expiration of the 
February term of this court for the year 1884; that, moreover, the 
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said order, Schedule C, was entered without proof, without change 
in petition of your petitioner or of the receiver’s answer thereto, or 
without other change in the pleadings in the cause and with the 
record standing unchanged from its position on Dec. 22, 1883, when 
the said decrees, Schedules A and B, were entered. 

XIV. That by virtue of an order made herein April 5, 1885, it 
was referred to Hon. Jacob D. Cox, as master, directing him to ascer- 
tain the amount of the leased equipment upon the raid railroad, the 
use made of the same, the necessity for its continued use, and what 
would be a fair and just compensation for the past and future use 
thereof, and also what, if any, deterioration the said equipment had 
suffered since it came to the hands of the sestienie il your peti- 
tioner, although protesting in writing that the said order and the 
proceedings thereon should not affect his claim herein, did, thus 
protesting, attend before the said master and make proof as to the 
use made by the receiver of said ten locomotives and as to their 
value and condition; that the said master made a report unto this 
court as to all the matters referred to him, and therein reported that 
the said 10 locomotives had been used by thesaid receivers, and that 
their continued use was necessary in the operation of the property ; 
that the said master further reported that there should be allowed 
and paid to your petitioner for the said locomotives the sum of $160 
per month rental from the Ist day of August, 1883, and reporting 
also the rent due for the six months prior to said date, at same rate, 
with an allowance for damages, and no more, instead of the sum of 
$110,314, which this court had, on Dec. 22, 1883, decreed should be 
allowed and paid to your petitioner for the said locomotives. 

That your petitioner duly protested against any confirmation of 
the report of the said master so far as the same affected Ais claim, 
but your petitioner is informed and believes that on the 12th day 
of November, 1885, an order was entered confirming the said report 
generally, but reducing the monthly rental to $115 per month and 
disallowing all rentals and repairs prior to Nov: 1, 1883, copy of 
which order is hereunto annexed, marked Schedule “ D.” 

That your petitioner is, however, advised and believes that the 
entry of said order was without effect upon your petitioner’s claim 
herein, the same having been adjudicated by the said decrees en- 
tered on Dec. 22, 1883, and the said decrees never having been 
effectively vacated or altered. 

XV. That the said 10 locomotives at all times subsequent to the 
appointment of the receivers aforesaid and until the sale of the said 
railway property and its transfer to the purchasers thereof, July 22, 
1884, remained in the possession and use of the said receivers and 
formed an essential part of the equipment emploved by the receivers 
in the operation of the said railroad. 

That no sum of money whatever has ever been paid to your peti- 
tioner by either the said receivers for such use of the said locomotives 
or by way of compensation for the deterioration suffered by the said 
locomotives during such use. 

That the said locomotives suffered very serious deterioration in 
the said use; that the proper and usual repairs were not made to 
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the same, so that the said locomotives were, on said 22nd day of July, 
1884, by reason of the said deterioration and want of repair alone, 
of very much less value than they were when the return thereof 
was demanded by your petitioner from the said receiver. 

That the market value of locomotives of the class to which the 
said ten locomotives belong very seriously depreciated since your 
petitioner demanded from the receivers the return thereof and. prior 
to July 22, 1884, and that your petitioner could not at said last- 
named date obtain for the said locomotives, had they been in good 
order, more than thirty per cent. of the sum of money which your 
petitioner could have obtained therefor had the receivers returned 
the said locon.otives to it upon its demand. 

That after July 22, 1854, and to this date the purchasers retained 
said locomotives in use, but upon special agreement as to rental, 
and such was to be without prejudice to the legal rights of the par- 
ties pending the final determination of the questions herein. 

XVI. That your petitioner is advised and believes that it is en- 
titled to be paid and allowed —to it by the said decrees entered Dee. 
22, 1883, and that the same should be ordered paid to your pe- 
titioner out of the net income, if any there be, of the receivership, 
and in default thereof, then out of the proceeds of the sale of the 
corpus of the railroad property. 

Wherefore your petitioner prays that it may be ordered and de- 
creed that the said decrees entered herein on the 22nd day of Dee., 
1S83, are still valid and effectual decrees, adjudicating finally the 
said rights of your petitioner herein, and that the orders entered 
herein on the tenth day of April, 1884, purporting to vacate the 
said decrees, and the order entered herein on the 5th day of April, 
1884, so tar as the same can be considered to refer to a master the 
matters of your petitioner’s claim, and any order herein confirming 
any report of the said master may, and each of the samme may, bé 
ordered and decreed to be without effect upon the rights of your pe- 
titioner, and that it be ordered and decreed that your petitioner 
shall be paid and allowed for its said equipment the sum of 
$110,314, together with interest from the said 22nd day of Decem- 
ber, 1883, to be paid out of the net income of the receivership, if 
any, so fur as the same shall suffice, and that it be further ordered, 
adjudged, and decreed that any balance of your petitioner’s said claim 
so ascertained not so paid shall be paid out of the proceeds of the 
sale of the mortgaged property in the principal cause herein, or that 
your petitioner may have such other or further relief as to your 
honors may seem meet in the premises; and your petitioner will 

ever pray. 
GRANT LOCOMOTIVE WORKS, Petitioner, 
By R. 8S. GRANT, Pres’d. 


BLUFORD WILSON, Solicitor. 


Unirep STaTes OF AMERICA, | ee 
Southern District of New York, j~° 


R. S. Grant, being duly sworn, on his oath deposes and says that 


ee 
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he is the president of The Grant Locomotive Works, the petitioner 
above named; that the facts set forth in the foregoing petition so 
far as they purport to be stated as of his own knowledge are true, and 
so far as they purport to be stated upon information and belief he 


believes to be true. 
R. S. GRANT. 


Subscribed and sworn to before me this 5th day of Feb., 1887. 
. CARSTEN WENDT, 
Notary Public, Kings County. [sEAt.] 


Certf. filed in New York Co. 


ScHEDULE “A.” 


Tur Unitep States oF AMERICA, 
Western Division of the Southern District of Ohio, 


At a stated term of the circuit court of the western division of the 
southern district of Ohio, in the 6th judicial circuit of the United 
States of America, begun and had in the court-rooms, at the city of 
Cincinnati, O., in said district, on the first Tuesday of October, being 
the second day of that month, in the year of our Lord one thousand 
eight hundred and eighty-three, and of the Independence of the 
United States of America the one hundred and eighth—present, 
the Hon. Geo. R. Sage—on Saturday, the 22nd day of December, 
1883, among the proceedings had weré the following, to wit: 


In Chancery. 
# 3578. 


Tue Crentrat Trust Co. or New York, vena 

plainant, | 

. against | | 

THe Crxcinnatr NortHern Rartitway Co. et al. } 

In the matter of the intervening petition of the Grant Locomotive 
Works and the American Loan and Trust Co. 


The said cause came on to be heard upon the petition and the 
answer of the receiver thereto and upon the evidence submitted on 
behalf of said petitioners. 

And it appearing to the satisfaction of the court that the receiver 
has in his possession Grant locomotive # 63 and is using the same 
in the operation of the said Cincinnati Northern Railway Co., be- 
tween Cincinnati and Dayton, Ohio, and that the said locomotive is 
one of the 10 covered by the agreement of lease set out in said peti- 
tion, and was acquired by The Toledo, Cincinnati and St. Louis Rail- 
road Co., one of the defendants, under the terms of said agreement, 
and was so held at the date of the appointment of the receiver 
herein ; 

And it further appearing that the present receiver or his prede- 
cessor took the said locomotives, with its tender, into his possession as 
such receiver on the first day of August last, and has had the same 
without having made any payment on account of rental, as provided 
in said indenture of lease, or other compensation for the use thereof ; 


die meee 
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And it further appearing that the said locomotive is, in the judg- 
ment of the receiver, necessary to the proper operation of said rail- 
way and should be acquired as part of its permanent equipment, 
and that the petitioners are willing, upon receipt of the contract 
price or upon being adequately secured therein, to transfer the title 
of the same to the receiver; 

And the matter being fully heard by the court, and upon due de- 
liberation thereon, it is hereby ordered, adjudged, and decreed that 
the receiver pay to the said petitioner-, as rental for said locomotive 
and tender and in full for all claims for rental, interest, and repairs 
down to the first day of Dee., 1885, the sum of $2,361.30, the same 
being tie amount due to said date under the terms of said lease. 

And the further sum of $8,670, balance in full as purchase-money 
for said locomotive and tender. 

And it is further ordered that the receiver pay said several 
amounts, as part of the operating expenses of the said railway, out 
of any money not appropriated for the payment of current labor, 
supplies, and taxes. 

And it is further ordered and decreed that the said several 
amounts, with interest thereon, at the rate of six per cent., from the 
Ist day of Dec., 1883, shall be a charge upon the earnings, income, 
and all the property of the said Cincinnati Northern Railway Co. as 
ahead of the first-mortgage or other bonded debt of said company, 
and any balance of said several amounts remaining unpaid at the 
date of the foreclosure and sale of the said railway shall be a first 
lien thereon, and the said sale shall be made subject thereto. 


Tue Unirep States or AMERICA, -_ 
Western Division of the Southern District of Ohio, {| ~ 


|, B. BR. Cowen, clerk of the circuit court of the United States 
within and for the division and district aforesaid, do hereby certify 
that the foregoing entry is truly taken and correctly copied from 
the journal of said court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Cincinnati, this 24th day of 
yvanuary, A. D. 1887. 

B. R. COWEN, Clerk, 
[SEAL. ] by R. C. GEORGI, Deputy. 


ScHEDULE B. 


THe Unrrep Sratres Gr AMERICA, 
Western Division of the Southern District of Ohio, {° 


At a stated term of the cireuit court of the western division of the 
southern district of Ohio, in the sixth judicial circuit of the United 
States of America, begun and had in the court-rooms, at the city of 
Cincinnati, O., in said distriet, on the first Tuesday of October, being 
the second day of that month, in the year of our Lord one thousand 
eight hundred and eighty-three, and of the Independence of the 
United States of America the one hundred and eighth—present, the 
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Hon. Geo. R. Sage—on Saturday the 22nd day of Dec., 1883, among 
the proceedings had were the following, to wit: 


Tue Centrat Trust Co. or New York ) 
against 
THe ToLepo, Crxcinnatr AND Sr. Louts >In Chancery. # 3578. 
Railroad Co. (Dayton and Southeastern 
Division) et al., Defendants. ) 


In the matter of the intervening petition of the Grant Locomotive 
Works and the American Loan and Trust Co. 


The said cause came on to be heard upon the petition and the 
answer of the receiver thereto and upon the evidence submitted on 
behalf of said petitioners. 

And it appearing to the satisfaction of the court that the receiver 
has in his possession Grant locomotives #57 to 62, inclusive, and 64 
to 66, inclusive, with tenders, and is using the same in the opera- 
tion of the said Southeastern Division of the defendant company’s 
railroad between Dayton and —, Ohio, and tinat the said locomotives 
are nine of the ten covered by the agreement of lease set out in said 
petition, and were acquired by said defendant, The Toledo, Cincin- 
nati and St. Louis Railroad Co., under the terms of said agreement, 
and were so held at the date of the appointment of the receiver 
herein ; 

And it further appearing that the present receiver or his prede- 
cessor took the said locomotives into his possession as such receiver 
on the first day of August last, and has had the same in continuous 
use and possession since that date without having made any pay- 
ment on account of the rental, as provided in said indenture of lease, 
or other compensation for the use thereof; 

And it further appearing that the said locomotives are, in the 
judgment of the receiver, necessary to the proper operation of the 
said division of said railway, and should be acquired as part of its 
permanent equipment, and that the value of said locomotives and 
tenders as fixed in said agreement of lease is reasonable, and that 
the petitioners are willing, upon the receipt of the contract price or 
upon being adequately secured therein, to transfer the title of the 
same to the receiver; 

And the matter being fully heard by the court, and upon due 
deliberation thereon, it is ordered, adjudged, and decreed that the 
receiver pay tothe said petitioners, as rental for said locomotives and 
tenders and in full for all claims for rental, interest, and repairs 
down to the first day of Dec., 1883, the sum of $21,252.70, the same 
being the amount due to said date under the terms of said lease, and 
the further sum of $78,030, balance in full as purchase-money for 
said locomotives and tenders. 

And it is further ordered that the receiver pay said several 
amounts, as part of the operating expenses of the said Southeastern 
Division, out of any money not appropriated for the payment of cur- 
rent labor, supplies, or taxes. 

And it is further ordered and decreed that the said several amounts, 
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with interest thereon, at the rate of six per cent., from the Ist day of 
December, 1885, shall be a charge upon the income, earnings, and 
all the property of the said Toledo, Cincinnati and St. Louis railroad, 
and especially of said Southeastern Division, prior to the first-mort- 
gage or other bonded debt of said railroad or said division thereof, 
and any balance of said several amounts remaining unpaid at the 
date of the foreclosure and sale of the said railroad or said division 
shall be a first lien thereon, and the said sale shall be made subject 
thereto. 


Tue Unirep States oF AMERICA, -™ 
Western Division of the Southern District of Ohio, |" 


I, B. R. Cowen, clerk of the circuit court of the United States 
within and for the division and district aforesaid, do hereby certify 
that the foregoing entry is truly taken and correctly copied from 
the journal of said court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Cincinnati, this 24th day of 
January, A. D. 1887. 

» KR. COWEN, Clerk, 
[SEAL | By R. C. GEORGI, Deputy. 


ScueDuLe C. 


Tue Unirep Srates oF AMERICA, f 3 
y . . . . ‘ . . * . ~*~ SS bg 
Western Division of the Southern District of Ohio, § 


Atastated term of the circuit court of the western division of the 
southern district of Olio, in the sixth judicial cireuit of the United 
States of America, begun and had in the court-rooms, at the city of 
Cincinnati, O., in said district, on the first Tuesday of April, being 
the first dav of that month, in the year of our Lord one thousand 
eight hundred and eighty-four, and of the Independence of the 
United States of America the one hundred and eighth—present, the 
Hon. John Baxter, judge—on Thursday,the 10th day of April, 1884, 
among the proceedings had were the following, to wit: 


Tur Cenrrat Trust Co. or New York, €c., ) 
against 
THe ToLtepo, Detrios AND BURLINGTON 
RAILROAD Co. et al. 


-#05078. InChancery. 


This day this cause came on further to be heard upon the inter- 
vening joint petition of the American Loan and Trust Co. and of 
the Grant Locomotive Works, filed in this cause on the 27th day 
of October, A. D. 1853, and the court, being fully advised in the 
premises, does order, adjudge, and deeree as follows, viz: 

The court finds that the two decrees herein made and entered upon 
said petition on the 22nd day of Dee., A. D. 1883, were entered with- 
out notice to the complainant herein and without proof; that the 
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said decrees are erroneous and unjust to the bondholders for whom 
the said complainant is trustee, and are unauthorized by the plead- 
ings, and are based upon a misrecital of the facts as evidenced by 
the record in this cause; that said decrees were authorized by the 
court without examination, in the erroneous belief, entertained at 
the time, that all the parties in interest had assented to said decrees, 
and that the parties adversely interested acquired no knowledge of 
the allowance of said decrees until about the 24th day of Feb., A. D. 
1884, and after the adjournment of the term of court at which the 
same were entered, and thereupon it is by the court, of its own mo- 
tion, adjudged, ordered, and decreed that the said decrees be, and 
they are hereby, annulled, set aside, and held for naught; and the 
court, coming now to determine the questions arising upon the said 
intervening petition of the American Loan and Trust Co. and of the 
Grant Locomotive Works, does order, adjudge, and decree as fol- 
lows, viz: 

That the relief prayed for in the said intervening petition be, and 
it is hereby, denied, except as hereinafter provided, and the court 
does further find that the said petitioners are entitled to fair com- 
pensation for the use of said rolling stock described in their said 
petition by the receiver in this cause upon the railroad of the de- 
fendant, The Toledo, Delphos and Burlington Railroad Company, 
commonly known as the Southeastern Division of the Toledo, Cin- 
cinnati and St. Louis railroad, and for any deterioration by reason 
of such use; but the court defers the determination of the amount 
of such compensatjon until the coming in of the report thereon of 
the master appointed in this cause on the Sth day of April, A. D. 
1884; and the court does further find that the said petitioners are 
entitled to take and repossess themselves of their said rolling stock 
wherever the same may be found in the possession of the receiver 
appointed in this cause or of the receiver appointed in causes #3504, 
3076, 3577, or 3578 in this court, and leave is hereby granted to said 
petitioners to apply at any time to this court for any additional 
orders that may be necessary in that behalf; and the said Ameri- 
ean Loan and Trust Co. and Grant Locomotive Works applied for 
leave to answer the petition of the complainant, The Central Trust 
Co., filed March 15, 1884, and to support their answer by affidavits 
or other proof, and the court, entertaining the opinion that the an- 
swer and affidavits proposed, and by force of the foregoing decree 
rendered unnecessary, declined to grant the leave asked and refused 
to permit an answer to said petition for rehearing on affidavits or 
other proof in support thereof to be filed; and thereupon the inter- 
vening petitioners, The American Loan and Trust Company and 
Grant Locomotive Works, in open court prayed for an appeal from 
the foregoing decree, which is thereupon disallowed by the court. 


THe Untrep States OF AMERICA, - 
Western Division of the Southern District of Ohio, 


I, William C. Howard, clerk of the circuit court of the United States 
within and for the division and district aforesaid, do hereby certify 
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that the foregoing entry is truly taken and correctly copied from | 
the journal of said court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at tlie city of Cincinnati, this 14th day of 
April, A. D. 1884. 

WM. C. HOWARD, Clerk, 
By RK. C. GEORGI, Deputy. [ SEAL. ] 


SCHEDULE “ JD.” 


Tur Unirep States oF AMERICA, - 
Western Division of the Southern District of Ohio, | 


At a stated term of the circuit court of the western division of the 

southern district of the southern district of Ohio, in the sixth judicial 

circuit of the United States of America, begun and had in the court- 

rooms, at the city of Cincinnati, O., in said ‘district, on the first Tues- 

day of October, being the sixth day of that month, in the year of our 

Lord one thousand eight hundred and eighty-five, and of the Inde- 

pendence of the United States of America the one hundred and 

tenth. . 
Present: The Hon. Geo. R. Sage, district judge, and Hon. John 

Baxter, circuit judge. 


Tue Centrat Trust Co. or New York 
against 
Ture Totepo, DeLpHos AND BURLINGTON |{ 
Rainroap Co. et al. 


-In Chaneery. # 3578. 


At Cincinnati, in said district, on the 12th day of November, A. D. 
1885. 

Present: Hon. John Baxter and Hon. Geo. R. Sage, judges. 

This cause coming on this day to be heard upon the report of 
Jacob D. Cox, special master herein, filed June 26th, 18S84,and upon 
the several exceptions of the several parties in interest to the said 
report, and upon the testimony, exhibits, and proof accompanying 
the said report; and thereupon the court having heard the argu- 
ments of counsel for the respective parties in inter est and being now 
fully advised in the premises— 

The ceurt doth order, adjudge, and decree that the various owners 
of cars and locomotives embraced in the petitions of intervention 
and in the report of said Jacob D. Cox, special master, do have and <. 
recover for the use of their respective cars and locomotives, at the 
rates hereinafter specified, from the time William J. Craig, as_re- 


. ; . . . e 
ceiver in this cause, took possession as receiver of the property sold, Py 
namely, November 1, 1883, to the 22nd day of July, 1884, at the 
following rates, namely: 

For locomotives, at the rate of... ..-- ----- $115 00 per month. 
For passenger cars, at the rate of-..-....---- 36 00 “ 9 » 


For baggage, express, and caboose cars, at the 
rate of sciatica ce it aaa iii diaiaaiians: “iaiiieaiaiaitin iis anata ait Pg RN 18 00 rT ‘6 A 


“& 7 
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For box cars, at the rate of._---- .-.--------- > 90 per month. 
For stock cars, at the rate of --..-.--.------- oa *.* 
For coal cars, at the rate of --..--..~.------. 450 “* 
For gondolas, at the rate of -.-------. ------ 450 “ . 
For flat cars, at the rate of. ...-.-------.---- 350 “ a 


The court doth further order, adjudge, and decree that the special 
master hereinafter designated.do take and consider all the testi- 
mony and exhibits taken before Jacob D. Cox, special master, here- 
tofore appointed by the United States circuit court for the district 
of Indiana on Dee. 1st, 1884, concerning the amount due to the owners 
of such cars and locomotives for repairs thereon, and that he report 
to the court therefrom his conclusions as to the amount which should 
be allowed for such repairs during the receivership of the said Wil- 
liam J. Craig. } 

The court doth further order, adjudge, and decree that all such 
rentals and repairs are a priorand paramount lien, to be paid out of 
the proceeds of the foreclosure sale of the mortgaged premises prior 
to any distribution of such proceeds among the holders of the bonds 
secured by said mortgage. 

The court doth further order, adjudge, and decree that the claims 
of the owners of all such cars and locomotives for rental for the use 
of the same and for repairs for the period of six months prior to the 
appointment of E. E. Dwight as receiver, namely, August 1, 1883, 
be, and the same are hereby, disallowed ; and the court doth further 
order that the claims of the said owners of cars and locomotives for 
rental for the use of the same and for repairs for the three months 
covered by the receivership of said E. E. Dwight, to wit, from the 
Ist day of August to the Ist day of November, 1883, be, and the 
same are hereby, disallowed. 

The court doth further order, adjudge, and decree that the owners 
of such cars as have been destroyed while in use upon said railwa 
between the said first day of November, 1883, and July 22, 1884, to 
have and recover the full value thereof at the timeof such destruction, 
to be determined by reference to a master, as hereinafter provided, 
and that the same is a prior and paramount lien, to be paid out of 
the proceeds of the foreclosure sale of the mortgaged premises prior 
to any distribution of such proceeds among the holders of the bonds 
secured by said mortgage. 

The court doth further order, adjudge, and decree that the rentals 
and repairs due for all the cars and of locomotives in use by the re- 
ceiver from Nov. 1, 1883, to July 22, 1884 (being the date — 
the surrender by said receiver of the property in his custody as re- 
ceiver herein), be apportioned among and paid by the several divis- 
ions upon the percentage reported by the said Jacob D. Cox, special 
master, as set forth in his report, as follows, namely: 


Divisions. Per cent. 
Telede TERE conccntentinnnuianas sicesiaailahiaiiliiieainiiasiaieaiitiatiili 40 
Toledo DIGMIED «cucncscatnancenetsebiane 23.79 
Dayton Divistet ...<<c cncccccccccescccntsmmmanscoseccen 12.98 
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Divisions. Per cent. 
Dayton and Southeastern Division ......-----..--...--..-- 32.67 
I I is assassinate aiid eaiidiinie el 1.98 
Pees SET TONNE once memes onnnenuen min 
ee NE Re aR meen enn re 4.16 


22.66 


The court doth further order, adjudge, and decree that this cause 
be, and the same is hereby, referred to William P. Fishback, as spe- 
cial master, to report to the court, in accordance with the provisions 
hereof, the amount due to each petitioner or owners of cars and loco- 
motives for rentals and repairs as well as for such cars as have been 
destroyed while in use by said receiver, and that said master shall 
report the amount of rental due to David Bb. Paul, trustee, for the 
use by said receiver of fifty sets of trucks described in the petition 
of the said David Bb. Paul, trustee. 

As to all exceptions to the report of Jacob D. Cox, special master, 
which are inconsistent herewith it is ordered that the same be, and 
they are hereby, overruled, and in other respects such exceptions 
are hereby sustained. 

Krom which order and decree the petitioners, R. S. Grant, The 
Grant Locomotive Works, and The American Loan and Trust Com- 
pany, trustee; Ik. B. Phillips, trustee; The American Loan and Trust 
Co., trustee; The United States Rolling Stock Company—David B. 
Paul, trustee ; Pennock Brothers; Clark, Post and Martin, and George 
William Ballou, trustee, respectfully pray, each for himself, an ap- 
peal, which is allowed to each, respectively, upon giving a bond, 
with suflicient surety, in the penal sum of five hundred dollars. 

It is further ordered that the said special master do take proof 
and report to the court the amounts which should be allowed to the 
owners of such cars and locomotives as rental for the use of the same 
by George Hater, as receiver of the Cincinnati Northern railroad, 
during such period as they may have been used by him, as well as 
the value of such cars and locomotives as may have been destroyed 
while used by said Hafer as such receiver. 


JOHN BAXTER, Judge, &e. 


THe UnNtrep States or AMERICA, 
Western Division of the Southern District of Ohio, | 


SS. 


I, b. R. Cowen, clerk of the — court of United States within and 
for the division and district aforesaid, do hereby certify that the 
foregoing is truly taken and correctly copied from the journal of 
said court. 

In testimony whereof | have hereunto set my hand and affixed 
the seal of said court, at the city of Cincinnati, this 24th day of Jan- 
uary, A. D. 1887. 

: B. R. COWEN, Clerk, 
[SEAL.] By R. C. GEORGI, Deputy. 


* * * * * * a 
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And afterwards, to wit, on the 5th day of April, A. D. 1887, the 
following demurrer of purchasers was filed in the clerk’s office of 
said court, clothed in the words and figures following, to wit: 


Demurrer of Purchasers. 


In the Circuit Court of the United States, Southern District of Ohio, 
Western Division. 


Tue CentraL Trust Co. or New Yorx \ 
vs. 
Tue T.,D. & B. R. R. Co., Tuer T.,C. & Str. L. R. R. Co., et al. 


The purchasers of the Dayton and Southeastern, the Dayton, and 
the Cincinnati & St. Louis Railroad Co., by protestation, not confess- 
ing all or any of the matters and things in the intervening petition 
of R. S. Grant contained to be true in such manner and form as the 
same is therein set forth, doth demur to said petition, and for cause 
of — showeth that said petitioner had not made or stated such a 
case as entitled him in a court of equity to any relief; and for 
further cause of demurrer show that the said petition doth not con- 
tain any matter of equity whereon this court can give the petitioner 
any relief against the purchasers herein. | 

Wherefore, and for divers other good causes of demurrer appear- 
ing in the said petition, the purchasers doth demur thereto, and 
humbly demands the judgment of this court whether they shall be 
compelled to inake any further or other answer to said petition. 

C. W. FAIRBANKS, 
Solicitor for D. & S. E., Dayton, and Cincinnati Northern Div’s. 


I, C. W. Fairbanks, do hereby certify that the above demurrer is 
well taken in point of law. 
C. W. FAIRBANKS. 
UnItTep STATES OF AMERICA, 
District of Ohio, Western Division. 


C. W. Fairbanks, being first duly sworn, on oath says that the 
above demurrer is not interposed for delay. 


C. W. FAIRBANKS. 


Subscribed and sworn to before me this 5th day of April, 1887. 
ROBERT C. GEORGI, 
Deputy Clerk U.S. Circuit Court, 8S. D.O. [seat.] 


* « * . * * * 


(Record, p. 414 to p. 423, inel.) 


And afterwards, to wit, on the 23rd day of April, A. D. 1887, 
the following answer was filed in the clerk’s office of said court, 
clothed in the words and figures following, to wit: 
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Answer of the Central Trust Co. 


Circuit Court of the United States, Southern District of Ohio, West- 
ern Division. In Chancery. 


Tue CentraL Trust Co. or New York, Com- 


plainant, 
Us. # 3554, 3576, 3577, 
Tue Torepo, DetpHos AND BuRLINGTON RAIL- 0078, 3079. 
road Company, The Toledo, Cincinnati and 
St. Louis Railroad Company, and Others. — J 


Answer of the Central Trust Company to the petition of R. S. Grant. 


The Central Trust Co. of New York to the petition of R. S. Grant, 
filed on the 8th day of February, 1887, says: 

First. That it did not acquiesce in the appointment of Edwin E. 
Dwight as receiver in the suit of Granville D. Braman against The 
Toledo, Cincinnati, and St. Louis Railroad Company, said appoint- 
ment being made in August, 1883. . 

Second. That it has no knowledge or information as to whether 
the said Dwight, as such receiver, took possession of the said ‘ten 
locomotives and used the same in the operation of the railroad prop- 
erty, and therefore denies that he did as such receiver take posses- 
sion of said locomotives or used them assuch receiver in the opera- 
tion of said railroad. 

Third. That it is not true that said receiver promised the peti- 
tioner that if said locomotives were left with him he would pur- 
chase and pay for them at a valuation equal to the amount of the 
instalments or rentals remaining unpaid under said contract, and 
that if said receiver did make said promise he had no authority 
whatever to make the same, and said promise, if made by said re- 
ceiver, was and is null and void and of no effect. 

Fourth. [t says it is not true that said Dwight ratified and com- 
pleted the agreement of purchase of said locomotives, or that he con- 
tracted as a receiver to take said locomotives and to pay therefor to 
the petitioner the full contract price, with interest and without dis- 
count; but it says if said receiver did so ratify or complete said 
agreement or did contract as such receiver to take said locomotives 
and pay therefor the full contract price said act of said receiver was 
without authority and is and was null and void. 

Fifth. It says it has no knowledge that said receiver, William J. 
Craig, distributed said locomotives to the different divisions of said 
railroad with the result that some were in use upon the Cincinnati 
Northern railway and some upon the Dayton and Southeastern Di- 
vision, and denies the same. 

Sixth. That itis not true that said mortgage bondholders and 
their trustees permitted said railway company to remain in the pos- 
session and management of the railroad property, and it is not true 
that the appointment of said Dwight as receiver was a collusive 
proceeding in the interest of the mortgage bondholders ; that it is 
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not true that the appointment of said Dwight as receiver was a collusive 
proceeding in the interest of the mortgage bondholders ; that it is not 
true that said Craig was appointed receiver in the place and stead 
of said Dwight; on the contrary, the Central Trust Company says 
that said Craig was appointed receiver of the respective roads con- 
solidated into the Toledo, Cincinnati and St. Louis Railroad Com- 
pany in the separate actions begun by the Central Trust Co. as 
trustee under the mortgage securing first bonds on said respective 
roads, and that said Dwight was appointed receiver of the consoli- 
dated company in an action begun by a judgment creditor against 
it. The said Central Trust Co. says it has no knowledge, information, 
or belief that the said receiver always insisted that the retention of 
said locomotives was essential to the operation of said railroad, and 
that they retained possession and use of said locomotives in the in- 
terests of the mortgage bondholders and against the will and demand 
of the petitioner, and says that the same is not true, and that it is not 
true that the said Craig, as receiver, agreed to the valuation of said 
locomotives fixed in the contract, but it says if he did so it was with- 
out authority. 

And the said Central Trust Company further says that if the judge 
presiding in thiscourt on November 23, 1883, announced in open court 
and in the presence of the solicitor of the nortgage trustees that the lo- 
comotives in question should be paid for by issue of receiver's certifi- 
cates or in any speedier way practicable, said solicitor was and is un- 
conscious thereof, and the said Central Trust Co. denies that said an- 
nouncement was so made. 

The Central Trust Co. further states that the decrees of Dec. 22, 
1883, were entered without its knowledge or consent and under a 
misapprehension on the part of the court, and that itis not true that 
said decrees were entered with the knowledge of the solicitors of the 
Central Trust Co., and it is not true that said decrees of Dec. 22, 
1883, or either of them were entered after an understanding with or 
after notice to the solicitors of The Central Trust Co., complainant 
in said case, and it says it is not true that there is any correspond- 
ence or any record or any facts sustaining the claim made in the 
petition herein that said decrees were entered after an understanding 
with or upon notice to the Central Trust Co. or its solicitors. 

And the Central Trust Co. says that neither it nor its solicitors 
had any notice that said decrees or either of them had been entered 
until on or about the 24th day Feb., A. D. 1884. 

And the Central Trust Company further says that speedily there- 
after it filed in this court a petition for the rehearing of said decree, 
and upon said rehearing the circuit judge set the same aside after 
argument and due consideration, and at the same time gave said 
petitioner the right to take possession of and remove said locotmo- 
tives, and to proceed against the receiver for the value of the use of 
said locomotives and for compensation for the deterioration in the 
value of the same by reason thereof. 


HOADLY, JOHNSON & COLSTON, 
Solicitors for The Central Trust Company. 
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Unirep STatres OF AMERICA, Bains 
Southern District of Ohio, Hamilton County, | ~° 


Kdward Colston, being by me first duly sworn, says that he is 
one of the attorneys for the Central ‘Trust Co. of New York, a 
corporation, and that the facts stated in the foregoing answer are- 
true except as to the matters therein stated to be alleged upon 
information and _ belief, and as to those matters he believes them to 
be true. | 


EDWARD COLSTON. 


Sworn to before me and subscribed in my presence this 28th of 
April, A. D. 1887. | 
JOHN FLACK WINSLOW, 
Notary Public, Hamilton County, Ohio. [SEAL] 


And afterwards, to wit, on the 23rd day of April, A. D. 1887, the 


following answer was filed in the clerk’s office of said court, clothed 
in the words and figures following, to wit: 


Answer of the Central Trust Co. 


Circuit Court of the United States, Southern District of Ohie, West- 
ern Division. (tn Chancery. 


Tne Centrat Trust Co. or New York, Com- } 


plainant, 
vs, 2 Od, oO, O0ii, 
Tue To.epo, DeELPHOs AND BURLINGTON RAIL- BITS, 8079. 


road Company, The Toledo, Cincinnati and 
St. Louis Railroad Company, and Others. | 


Answer of the Central Trust Company to the petition of the Grant 
Locomotive Works. 


The Central Trust Co. of New York to the petition of the Grant 
Locomotive Works, filed on the Sth day of February, 1887, says: 

First. That it did not aequiesce in the appointment of Edwin E. 
Dwight as receiver in the suit of Granville D. Brainan against The 
Toledo, Cincinnati and St. Louis Railroad Company, said appoint- 
ment being made in August, 1885. 

Second. That it has no knowledge or information as to whether 
the said Dwight, as such receiver, took possession of the said ten 
locomotives and used the same in the operation of the railroad 
property, and therefore denies that he did, as such receiver, take 
possession of said locomotives or used them as such receiver in the 
operation of said railroad. 

Third. That it is not true that said receiver promised the peti- 
tioner that if said locomotives were left with him he would purchase 
and pay for them at a valuation equal to the amount of the instal- 
ments or rentals remaining unpaid under said contract, and that if 
said receiver did make said promise he had no authority whatever 
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to make the same, and said promise, if made by said receiver, was 
and is null and void and of no effect. 

Fourth. It says it is not true that said Dwight ratified and com- 
pleted the agreement of purchase of said locomotives, or that he 
contracted as a receiver to take said locomotives and to pay therefor 
to the petitioner the full contract price, with interest and without 
discount, but it says if said receiver did so ratify or complete said 
agreement or did contract as such receiver to take said locomotives 
and pay therefor the full contract price said act of said receiver was 
without authority and is and was. null and void. 

Fifth. It says it has no knowledge that said receiver, William J. 
Craig, distributed said locomotives to the different divisions of said 
railroad with the result that some were in use upon the Cincinnati 
Northern railway and some upon the Dayton and Southeastern 
Division, and denies the same. 

Sixth. That it is not true that said mortgage bondholders and 
their trustees permitted said railway company to remain in the pos- 
session and management of the railroad property, and it is not true 
that the appointment of said Dwight as receiver was a collusive 
proceeding in the interest of the mortgage bondholders; that it is 
not true that the appointment of said Dwight as receiver was a col- 


. lusive proceeding in the interest of the mortgage bondholders; that 


it is not true that said Craig was appointed receiver in the place and 
stead of said Dwight; on the contrary, the Central Trust Company 
says that said Craig was appointed receiver of the respective roads 
consolidated into the Toledo, Cincinnati and St. Louis Railroad 
Company in the separate actions begun by the Central Trust Co. as 
trustees under the mortgage securing first bonds on said respective 
roads, and that said Dwight was appointed receiver of the consoli- 
dated company inan action begun by a Judgment creditor against it. 
The said Central Trust Co. says it has no knowledge, information, 
or belief that the said receiver always insisted that the retention of 
said locomotives was essential to the operation of said railroad, and 
that they retained possession and use of said locomotives in the 
interests of the mortgage bondholders and against the will and de- 
and of the petitioner, and says that the same is not true, and that 
it is not true that the said Craig, as receiver, agreed to the valuation 
of said locomotives fixed in the contract, but it says if he did so it 
was without authority. 

And the said Central Trust Company further says that if the judge 
presiding in this court on November 23, 1883, announced in open court 
and in the presence of the solicitor of the mortgage trustees that the 
locomotives in question should be paid for by issue of receiver's 
certificates or in any speedier way practicable said solicitor was and 
is unconscious thereof, and said Central Trust Co. denies that said 
announcement was so made. 

The Central Trust Co. further states that the decrees of Dec. 22, 
1883, were entered without its knowledge or consent and under a 
misapprehension on the part of the court, and that it is not true 
that said decrees were entered with the knowledge of the solicitors 
of the Central Trust Co., and it is not true that said decrees of 
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Dec. 22, 1883, or either of them were entered after an understand- 
ing with or after notice to the solicitors of The Central Trust Co., 
complainant in said case; and it says it is not true that there 
is any correspondence or any record or any facts sustaining the 
claim made in the petition herein that said decrees were entered 
after an understanding with or upon notice to the Central Trust Co. 
or its solicitors. 

And the Central Trust Co. says that neither it nor its solicitors 
had any notice that said decrees or either of them had been entered . 
until on or about the 24th day of Feb., A. D. 1884. 

And the Central Trust Company further says that speedily there- 
after it filed in this court a petition for the rehearing of said decree, 
and upon said rehearing the circuit judge set the same aside after 
argument and due consideration, and at the same time gave said 
petitioner the right to take possession of and remove said locomo- 
tives and to proceed against the receiver for the value of the use of 
said locomotives and for compensation for the deterioration in the 
value of the same by reason thereof. 
HOADLY, JOHNSON & COLSTON, 

Solicitors for the Central Trust Company. 


Unirep STatTes oF AMERICA, | ss: . : 
Southern District of Ohio, 1-amilton County, 
idward Colston, being by me first duly sworn, says that he is one — . 

of the attorneys for the Central Trust Co. of New York, a corpora- 

tion, and that the facts stated in the foregoing answer are true except 

as to the matters therein stated to be alleged upon information and f 

belief, and as to those matters he believes them to be true. \ 
/ 


EDWARD COLSTON. 


Sworn to before me and subscribed in my presence this 28th day 
of April, A. D. 1887. 
JOHN FLACK WINSLOW, 
[SEAL. | Notary Public, Hamilton County, Ohio. 


* * * * * * * 


(Record, p. 435.) 


And afterwards, to wit, on the 11th day of June, A. D. 1887, an 
entry was made upon the journal of said court, clothed in the words 
and figures following, to wit: 


Journal X, p. 331. 


SS 


This cause this day was heard upon the petition of R. S. Grant 
and the Grant Locomotive Works, respectively, herein filed Febru- 
ary 8, A. D. 1887, praying that the court set aside certain orders 
hereinbefore made on the 10th day of April, 1884, setting aside zer- 
tain other orders theretofore made herein on December 22, 1883, 
upon the intervening petition of R. Suydam Grant, filed herein on 
October 27, 1883, and was argued by counsel; and the court being 
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fully advised in the premises, it is ordered, adjudged, and decreed 
that said order of said 10th day of April, A. D. 1884, be, and the 
same hereby is, set aside and held for naught, and that said orders 
of Dec. 22, 1883, be, and the same herebv are, restored. 

And thereupon came complainant, The Central Trust Co., and 
prayed an appeal to the Supreme Court of the United States from 
this decree setting aside said order of April 10th, 1884, and restoring 
said orders of December 22, 1883, which appeal is allowed upon 
complainant giving bond in the sum of five hundred dollars for 
costs, to be approved by the clerk of this court. 


(Record, p. 436 to p. 454.) 


And afterwards, to wit, on the 28th day of January, A. D. 1889, 
an entry was made upon the journal of said court, clothed in the 
words and figures following, to wit: 


Journal Y, page 172. 
[In the matter of the intervening petition of R. 8. Grant. 


This cause coming on to be further heard on the motion of said 
intervening petitioner, by his counsel, B. H. Bristow and Bluford 
Wilson, to require the purchasers of the railroad property heretofore 
sold under decree of foreclosure and sale in this case to forthwith 
pay into the registry of this court, for the use of the said inter- 
venors, the amount due under the decree entered herein; that in 
default thereof the said railroad property be resold for the benefit of 
the intervenor ; 

And the said intervenor being present, by his counsel, and the 
purchasers of the Dayton and of the Cincinnati Divisions being 
represented by C. W. Fairbanks, their solicitor, and the Cincinnati, 
Lebanon and Northern R’y Co., assignee of the purchasers at the 
foreclosure sale of the Cincinnati Northern R’y, by Wm. M. Ramsey, 
its solicitor, and the Dayton, Fort Wayne & Chicago Railroad 
Company, assignee of the purchasers of the Southeastern Division 
and of the purchasers of the Iron railroad, by John C. Coombs, its 
solicitor, and R. D. Marshall, the present receiver of the said rail- 
road company, and the purchasers of the main line, the Toledo 
Terminal, and the St. Louis Division being present by Clarence — 

srown, their solicitor, objecting to the jurisdiction of the court, and 

the complainant, The Central Trust Co. of New York, opposing said 
motion of the said intervenor, being represented by Edward Colston, 
its solicitor ; 

And thereupon, pending the hearing upon the said motion, comes 
the complainant, The Central Trust Co. of New York, on the 15th 
day of March, 1884, — be now heard as a petition for a rehearing of 
the said decrees of December 22, 1883; or, if that relief be denied, 
that the same be taken and held to be a bill of review ora bill in 
the nature of a bill of review; or, if that relief be denied, that the 
said petition be amended and supplemented in certain respects as 
stated in a certain paper now read, and be now docketed as an orig- 
11—1279 
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inal bill of review as of the 15th day of March, 1884; and after 
hearing Edward Colston, the counsel for said complainant, In sup- 
port of the said motion and B. H. Bristow and Bluford Wilson, of 
counsel for the said intervening petitioners, in opposition thereto, 
it is ordered that the said application of the complainant and each 
part thereof be, and the same is, denied in all respects. 

To which ruling and order of the court the said complainant 
duly excepts. 

And thereupon, and still pending the hearing upon the mo- 
tion first before stated, comes the Dayton, Fort Wayne and 
Chicago Railroad Co., by John C. Coombs, its counsel, and R. 
D. Marshall, its present receiver, the said railroad company claiming 
to be the assignee of the purchasers of the Southeastern Division, 
which railroad was sold under the decree of foreclosure and sale 
herein, and prays leave to be permitted to intervene herein and be 
heard herein in review upon the matters of the original orders or 
decrees entered herein on December 22, 1883, and as set forth 
in a petition in writing therefor, which it moved the court for leave 
to file herein; and, after hearing the counsel for said Dayton, Fort 
Wayne and Chicago Railroad Company in support of said motion 
and Bb. H. Bristow and Bluford Wilson, of counsei for said in- 
tervening petitioners, in opposition thereto, it is ordered that the 
application of the said Dayton, Fort Wayne and Chicago Railroad 
Company for leave to intervene and to file said petition herein be, 
and the same is, in all respects denied. 

To which ruling and order of the court the said Dayton, Fort 

Wayne and Chicago Railroad Company and its receiver duly ex- 
cept. 
And thereupon, the court having fully heard the argument of 
counsel of the respective parties hereto upon the said motion of said in- 
tervening petitioner, R.S. Grant, as first abovestated, and having fully 
deliberated thereon, and the court considering that the order entered 
herein on the 10th day of April, 1884, was void, and that it had 
been for that reason set aside and ordered to be held for naught by 
the order entered herein on June 11th, 1887, and that all the orders 
or decrees entered herein in pursuance of or in execution of the said 
order of April 10, 1884, were equally void and of no effect so far as 
the same purports to effect the rights of the said intervenors, and 
that the decrees entered herein on December 22, 1883, are now in 
full force and effect as to the locomotives hereinafter mentioned ; 

And the court further considering that under the said decrees of 
Dec. 22, 1883, and under said decree of foreclosure and sale herein 
and the notice of sale given in pursuance of such decree, and under 
the sale actually made thereunder and the order of this court con- 
firming the said sale, the purchasers of the mortgage division of 
said ‘Toledo, Cincinnati & St. Louis R. R. sold in this ease took the 
said railway and property subject to the payment of the sum of 
$24,871.41, with interest thereon from the Ist day of December, 
18383, adjudged by the said decree of Dec. 22, 1585, in respect thereto 
to be due to the intervenor, R.S. Grant, on account of locomotives 
# 67, 6S, and 72, and by the said decree ordered to be paid by 
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W. J. Craig, the receiver, in the manner set forth in said decree of 
Dec. 22, 1883, to the said intervenor, and also adjudged by the said 
decree to be a first lien upon the Toledo, Cincinnati and St. Louis 
railroad, and especially on the Southeastern Division thereof ; 

And the court further considering that the said lien adjudged by 
the said decree of Dec. 22, 1883, in favor of the said intervenor, 
R.S. Grant, against the said railroad should be enforced, and also 
that there should now be enforced the right reserved by this court 
upon the sale of the Southern Division of the said ‘Toledo, Cincinnati 
and St. Louis railroad to resell the premises and property so sold in 
this case upon failure to comply within twenty days with any order 
of this court directing the purchasers thereof to make such further 
payment in this case as this court should from time to time direct 
in order to meet claims adjudged in this case by this court to be 
prior in equity to the mortgages foreclosed in this case ; 

And the said intervenors admitting be had alrcady received upon 
account for the said locomotives #47, 6S, and 72, but without preju- 
dice to his rights in the premises, the following sums of money, viz., 
the amount of $3,600, paid Dec. 15, 1885, upon the sale of locomotive 
#72 to the Florida Commercial Company, and that after crediting 
the amounts so admitted to have been paid and adjusting the in- 
terest and expenses accounts up to the 12th day of November, 1888, 
said expense being $1,058.72 for care and repairs of said engines by 
the intervenor from March, 1885, to August 6, 1886, the net amount 
remaining due and unpaid to the said intervenor on account of the 
- said locomotives #67, 68, and 72 on tlie 12thday of November, 1888, 
isthe sum of $29,083.96, and no more, and no one claiming that any 
other or greater credit should be made upon the said claim; 

And as to said locomotives # 67 and 68, being in custody of said 
R. S. Grant for eare thereof, said Grant is authorized to sell the same 
within the next 60 days, after giving to all parties 20 days’ within 
notice of the time and place of sale, and after publieation or 10 
days’ prior notice of the same in a daily newspaper in New York 
city and in the city of Cincinnati, or he may surrender said loco- 
motives to any party in interest, if they so desire, the net pro- 
ceeds of any such sale to be a credit on the above amount— 

Thereupon the court orders as follows: 

It is now ordered that the purchasers of the Southern Division 
of the said Toledo, Cincinnati and St. Louis railroad, as being pri- 
marily chargeable therewith as between themselves and the said 
intervenor under the said decree of Dec. 22, 1883, be and they are 
required to pay or cause to be paid into the regisury of this court, 
within sixty days from the 28th day of January, 1889, for the use of 
the said intervenor, R. S. Grant, the amount of $29,083.96, with in- 
terest thereon from the 12th day of November, 1888. 

And it is further ordered that in default of making of the said 
payment within the time so limited therefor the said Southeastern 
Division be resold upon request of the said intervenor herein, the 
said R. S. Grant, for the payment and satisfaction out of the proceeds 
thereof of the said sum of $29,083.96, with interesi, herein directed to 
be paid to the said intervenor by the said purchasers. 
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And it is further ordered that this decree is without prejudice to 
any right the said intervenors may have to apply for orders to resell 
other mortgage- divisions of the Toledo, Cincinnati and St. Louis rail- 
road for the payment out of the proceeds of such resale any balance 
of the amount hereinbefore named, to wit, said sum of $29,085.96, not 
realized upon any sale of the Southeastern Division. 

And it is further ordered that in case any resale of the railroad 
and property hereinbefore described in this case becomes necessary 
by reason of default in the payment of said amount hereby ordered 
to be paid, then such resale shall be made pursuant to the terms of 
the original decrees for the foreclosure and sale of the said railroads 
respectively, but by the marshal of this district, who is hereby ap- 
pointed master commissioner for that purpose,and that leave is 
given to apply to this court for further directions as to any such 
sale. 

And it is further ordered that this order is and shall be without 
prejudice to the right of the said Southeastern Division and the 
purchasers thereof or any other persons or corporation to apply 
to this and other courts having jurisdiction in the several cases in 
foreclosure proceedings against the several divisions of the said To- 
ledo, Cincinnati and St. Louis railroad for contribution towards the 
said amount from said several divisions or the said purchase- 
thereof, or in the event of the payment of the same by said pur- 
chasers of said Southeastern Division to apply for a distribution 
thereof over and among said other divisions according to the per- 
centage of contribution and distribution applicable thereto, as 
herein and in said other causes of foreclosure has been or may be 
determined, or to collect or enforce the payment of said sum by the 
said Toledo, Cincinnati & St. Louis Railroad Company or out of and 
against any property thereof, all as the rights not now passed upon 
but expressly reserved as to such contribution of the said parties, 
purchasers of said respective mortgage divisions, and said Toledo, 
Cincinnati and St. Louis Railroad Company, as between each other, 
shall appear and as this court and any other court having juris- 
diction in or touching the premises heretofore may have determined 
or shall order, adjudge, and decree. 

And thereupon the said Central Trust Company of New York 
prays an appeal to the Supreme Court of the United States from the 
orders and decrees so made, and the said Central Trust Company 
also prays an appeal to the Supreme Court of the United States from 
the said rulings hereinbefore mentioned to which it excepted as afore- 
said, which exceptions are allowed, and this court allows both of the 
appeals so prayed upon the said appellants filing a bond herein, with 
sufficient security, to be approved by this court, in the sum of eight 
thousand dollars, which appeal shall, during the pendeney and until 
the determination thereof, supersede this decree and all enforce- 
ments thereof by or on behalf of the said intervenors. 

And in like manner from the rulings hereinbefore set forth to 
which the Dayton, Forth Wayne and Chicago Railroad Company 
excepted as aforesaid, which exceptions are also allowed, the Day- 
ton, fort Wayne and Chicago Railroad Company also prays a like 


| 
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appeal from the orders and decrees so made thereof as provides that 
the same is without prejudice to any contribution which may be 
found to be just and proper as to any payment made by any of the 
purchasers under the provisions of the said orders or realized under 
any resale made under this order, and this court, while expressing a 
doubt whether such appeal will lie, nevertheless allows the same, 
the said appellants filing herein a bond for costs in the sum of five 
hundred dollars, with sufficient security, to be approved by this 
court. . 


And afterwards, to wit, on the 28th day of January, A. D. 1889, 
an entry was made upon the journal of said court, clothed in the 
words and figures following, to wit: 


Journal Y, page 182. 
In the matter of the intervening petition of R. S. Grant. 


This cause coming on to be further heard on the motion of said 
intervening petitioner, by his counsel, B. H. Bristow and Bluford 
Wilson, to require the purchasers of the railroad property heretofore 
sold under decree of foreclosure and sale in this case to forthwith 
pay into the registry of this court for the use of the said intervenors 
the amount due under the said decree entered herein; that in de- 
fault thereof the said railroad property be resold for the benefit of 
the intervenor. 

And the said intervenor being present by his counsel, and the pur- 
chasers of the Dayten and of the Cincinnati Divisions being represented 
by C. W. Fairbanks, their solicitor, and the Cincinnati & Lebanon & 
Northern R’y Co., assignee of purchasers: +t the foreclosure sale of the 
Cincinnati Northern R’y Co., by Wm. M. lamsey, its solicitor, and the 
Dayton, Fort Wayne & Chicago Railroad Company, assignee of the 
purchasers of the Southeastern Division and of the purchasers of the 
Iron railroad, by John C. Coombs, its solicitor, and R. D. Marshall, the 
present receiver of the said railroad company, and the purchasers of 
the main line, the Toledo Terminal, and the St. Louis Division being 
present by Clarence Brown, their solicitor, objecting to the jurisdic- 
tion of the court, and the complainant, The Central Trust Co. 
of New York, being represented by Edward Colston, its solicitor ; 

And thereupon, pending in the hearing upon the said motion, comes 
the complainant, The Central Trust Co. of New York, on the 15th 
day of March, 1884, — be now heard as a petition for a rehearing of 
the said decrees of December 22, 1883; or, if that relief be denied, 
that the same be taken and held to be a bill or review or a bill in 
the nature of a bill of review; or, if that relief be denied, that the 
said petition be amended and supplemented in certain respects, as 
stated in a certain paper now read, and be now docketed as 
an original bill of review as of the 15th day of March, 1884; 
and, after hearing Edward Colston, the counsei for said com- 
plainant, in support of the said motion and B. H. Bristow and 
Bluford Wilson, of counsel for the said intervening petitioners, in 
opposition thereto, it is ordered that the said application of the com- 
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plainant and each part thereof be, and the same is, denied in all 


respects. | 
To which ruling and order of the court the said complainant duly 
excepts. 


And thereupon, the court having fully heard the argumentof coun- 
sel of the respective parties hereto upon the said motion of said inter- 
vening petitioner, R. 8S. Grant, as first above stated, and having fully 
deliberated thereon, and the court considering that the order entered 
herein on the 10th day of April, 1884, was void, and that it had been 
for that reason set aside and ordered to be held for naught by the 
order entered herein on June 11th, 1SS7, and that all the orders or 
decrees entered herein in pursuance of or in execution of the-said 
order of April 10, 1884, were equally void and of no effect so far as 
the same purports to effect the rights of the said intervenors, and 
that the decrees entered herein on December 22, 1855, are new in 
full force and effect as to the locomotives hereinafter mentioned ; 

And the court further considering that under the said decrees of 
Dee. 22, 1885, and under said decree of foreclosure and sale herein 
and the notice of sale given in pursuance of such decree, and under 
the sale actually made thereunder and the order of this court con- 
firming the said sale, the purchasers of the mortgage division of said 
Toledo, Cincinnati & St. Louis R. R. sold in this ease took the said 
railway and property subject to the payment of the sutn of $8,200.48, 
with interest thereon from the Ist day of December, 1883, adjudged 
by the said decree of Dec. 22, 1885, in respect thereto to be due to 
the intervenor, R. S. Grant, on account of locomotives # 73, and 
by the said decrees ordered to be paid by W. J. Craig, the receiver, 
in the manner set forth in said decree of Dee. 22, 1883, to the said 
intervenor, and also adjudged by the said decree to be a first lien 
upon the Toledo, Cincinnati & St. Louis railroad, and especially 
upon the Cincinnati Northern Division thereof; 

And the court further considering that the said lien adjudged by 
the said decree of Dee. 22, 1883, in favor of the said intervenor, 
R. S. Grant, against the said railroads should be enforced, and 
also that there should now be enforced the right reserved by this 
court upon the sale of the Cincinnati Northern Division of the said 
‘Toledo, Cincinnati and St. Louis railroad to resell the premises and 
property so sold in this case upon failure to comply within twenty 
days with any order of this court directing the purchasers thereof 
to make such further payment in this case as this court should from 
time to time direct in order to meet claims adjudged in this ease by 
this court to be prior in equity to the mortgages foreclosed in this 
"ASE ; 

And the said intervenor admitting he had already received upon 
account for the said locomotives # 75, but without prejudice to his 
rights in the premises, the following sums of money, viz: 

The amount of $183.56, paid between Nov., 1885, and Feb., 1886, 
on account of rentals, and the amount of $3,000, paid Sept. 20,1887, 
upon the sale of the ssid locomotive # 73 to the Havana, Rantoul 
and Eastern Railway Company ; 

And that after crediting the amounts so admitted to have buen 
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paid and adjusting the interesest and expenses accounts up to the 
12th day of November, 1888, the net amount remaining due and 
unpaid to the said intervenor on account of the said locomotive 
# 73 on the 12th day of November, 1888, is the sum of sixty-nine 
hundred and ninety-five 74°; dollars ($6,995.75), and no more, and 
no one claiming that any other or greater credit should be made 
upon the said claim: 

Thereupon the court orders as follows: 

It is now ordered that the puréhasers of the Cincinnati Northern 
Division and their said assignee, the Cincinnati, Lebanon & North- 
ern R’y Co., of the said Toledo, Cincinnati and St. Louis railroad, as 
being primarily chargeable therewith as between themselves and the 
said intervenor under the said decree of Dec. 22, 1883, be, and they 
are, required to pay or cause to be paid into the registry of this court, 
within sixty days fiom the 28th day of January, 1889, for the use of 
the said intervenor, R. S. Grant, the amount of sixty-nine hundred 
and ninety-five 4%, dollars ($6,995.75), with interest thereon from 
the 12th day of November, 1888. 

And it is further ordered that, in default of making of the said 
payment within the time so limited therefor, the said Cincinnati 
Northern Division be resold upon request of the said intervenor 
herein, R. S. Grant, for the payment and satisfaction out of the pro- 
ceeds thereof of the said sum of $6,995.75, with interest, herein di- 
rected to be paid to the said intervenor by the said purchasers. 

And it is further ordered that this degree is without prejudice to 


any right the said intervenors may have to apply for orders tu resell 


other mortgage divisions of the Toledo, Cincinnati and St. Louis 
railroad for the payment out of the proceeds of such resale any bal- 
ance of the amount hereinbefore named, to wit,said sum of $6,995.75, 
not realized upon any sale of the Cincinnati Northern Division. 
And it is further ordered that in case any resale of the railroad 
and property hereinbefore described in this case becomes necessary 
by reason of default in the payment of said amount hereby ordered 
to be paid, then such resale shall be made pursuant to the terms of 
the original decrees for the fureclosure and sale of the said railroads 
respectively, but by the marshal of this district, who is hereby ap- 
pointed master commissioner for that purpose, and that leave is 
given to apply to this court for further directions as to any such sale. 
And it is further ordered that this order is and shall be without 
prejudice to the right of thesaid Cincinnati Northern Division and 
the purchasers thereof or any other persons or corporation succeed- 
ing to or having their rights in the premises to apply to this and 
other courts having jurisdiction in the several cases in foreclosure 
proceedings against the several divisions of thesaid Toledo, Cincinnati 
and St. Louis railroad for contribution towards the said amount 
from said several divisions or the said purchases thereof, or in the 
event of the payment of the same by said purchasers of said Cin- 
cinnati Northern Division to apply for a distribution thereof over 
and among said other divisions according to the percentage of con- 
tribution and distribution applicable thereto as herein and in said 
other causes of foreclosure has been or may be determined, or to 
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collect or enforce the payment of said sum by the said Toledo, Cin- 
cinnati & St. Louis Railroad Company or out of and against any 
property thereof, all asthe rights not now passed upon but expressly 
reserved as to such contribution of the said parties purchasers of said 
respective mortgage divisions and said Toledo, Cincinnati and St. 
Louis Railroad Company as between each other shall appear and as 
this court and any other court having jurisdiction in or touching 
the premises heretofore may have determined or shall order, ad- 
judge, and decree. 

And thereupon the said Central Trust Co:npany of New York 
prays an appeal to the Supreme Court of the United States from the 
orders and decrees so made, and the said Central Trust Company 
also prays an appeal to the Supreme Court of the United States 
from the said rulings hereinbefore mentioned, to which it excepted as 


aforesaid, which exceptions are allowed, and this court allows both 


of the appeals so prayed upon the said appellants filing a bond 
herein, with sufficient security, to be approved by this court, in the 
sum of five thousand dollars, which appeal shall, during the pend- 
ency and until the determination thereof, supersede this decree and 
all enforcements thereof by or on behalf of the said intervenors. 


* * * * * * * 
(Record, p. 456 & p. 457.) 


And afterwards, to wit, on the 30th day of January, A. D. 1889, 
the following bill of exceptions was filed in the clerk’s office of said 
court, clothed in the words and figures following, to wit: 


Bill of Exceptions. 


Be it remembered that on the 12th day of November, 1883, at the 
October term, 1888, of this court, this cause came on to be heard in 
the matter of the intervening petition of RK. 8. Grant, and upon his 
motion, filed herein Noy. 3rd, 1888, for an order directing the pur- 
chasers of the railroad and property heretofore sold in this cause to 
pay into the registry of this court, for the use of said R. 8S. Grant, 
the sums found due for a certain locomotive, # 73, as adjudged and 
decreed by a certain order entered in this cause on the 22nd day of 
December, 1883, and that in default thereof the said railroad prop- 
erty might be resold under the decrees of this court for the benefit 
of said RK. S. Grant, and for other and further relief, and upon the 
motion of the Grant Locomotive Works and the American Loan 
and Trust Co. for an order directing the purchasers of the railroad 
property heretofore by order of this court sold in this cause to pay 
into the registry of this court, for the use of said Grant Locomotive 
Works and said American Loan and Trust Co., the sums found due 
for a certain locomotive, # 63, as adjudged and decreed by a certain 
order entered in case #3578 in this court on the 22nd day of De- 
cember, 1883, and that in default thereof the said railroad property 
so as aforesaid heretofore sold in this case (No. 3554) might be re- 
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sold under the decree of this court for the benefit of the said Grant . 
Locomotive Works and said American Loan and Trust Co., and for 
other and further relief. 

And thereupon The Central Trust Co., complainant herein, by its 
counsel, prayed the court that these certain proceedings, namely, 
“petition for rehearing” filed by it in this cause on the 15th day of 
March, 1884, and a “ petition for rehearing,” etc., filed by it in case 
# 3578 in this court on the 15th day of March, 1884, be amended 
and suppiemented, and as amended and supplemented be docketed 
as an original bill of review as of date March 15, 1884, which said 
two original “ petitions for rehearing ” and the same as proposed to 
be amended and supplemented and docketed as an original bill of 
review as of said March 15, 1884, are hereto attached, marked Ex- 
hibit “A,” and made part hereof; upon consideration whereof the 
court refused to allow said “ petitions for rehearing” to be amended 
or supplemented as above prayed and docketed as an original bill 
of review as of date March 15, 1884; to which ruling of the court 
said Central Trust Company, by its counsel, then and there excepted 
and presented to the court this its bill of exceptions containing all 
the evidence heard. in that behalf, and prayed that the same be 
signed, sealed, and allowed and made part of the record of this 
cause, which is accordingly done this 28th day of January, A. D. 


1889. 
HOWELL E. JACKSON, 
Circuit Judge. [seat.] 
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The Central Trust alo 
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BRIEF FOR APPELLANTS ON MOTION TO DIS- 
MISS, UNITED WITH MOTION TO AFFIRM 
WITH DAMAGES. 


rs 


STATEMENT OF THE CASE AND OF STEPS 
TAKEN. 


Inasmuch as the appellees have united with their mo- 
tion to dismiss these appeals for want of jurisdiction, a 
motion to affirm the decrees from which the appeals are 
prosecuted with damages, on the ground that the appeals 
are without merit and frivolous, and for delay only, it be- 
comes necessary to put the court in possession of the facts 
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involved in the controversy more fully than is done in ap- 
pellees’ brief. The facts necessary to be known are com- 
plicated, but an effort will be made to place them before 
the court in as clear and concise a manner as the subject 
admits of. 

This makes it necessary to give in part the details of 
five separate suits brought in the Circuit Court of the 
United States, Southern District of Ohio, Western Divis- 
ion, at Cincinnati, by the Central Trust Company of New 
York, to foreclose five separate and distinct mortgages 
made by separate and distinct corporations upon separate 
and distinct properties, which properties and corpora- 
tions had been, after the making of said mortgages, consol- 
idated, under the Statutes of Ohio, into a railroad com- 
pany, called The Toledo, Cincinnati and St. Louis Railroad 
Company. There are two of the five suits above men- 
tioned with which this controversy has to do in a special 
manner. The style and docket numbers of these two 
cases are given exactly; and the importance of this precis- 
ion will appear as the discussion proceeds. The two cases 
last mentioned are those in which the decrees were en- 
tered in the court below, from which the present appeals 
are prosecuted. The style below of one of these cases is 
“The Central Trust Company of New York, a corpora- 
tion, v. The Toledo, Cincinnati and St. Louis Railroad Com- 
pany, The Cincinnati Northern Railway Company, The 
Spring Grove, Avondale and Cincinnati Railway Company, 
and Grenville D. Braman. In Chancery. No. 3,554.” 
The style below of the other case is “ The Central Trust 
Company of New York, a corporation, v. The Toledo, 
Delphos and Burlington Railroad Company, The Toledo, 
Cincinnati and St. Louis Railroad Company, and Grenville 
D. Braman. In Chancery. No. 3,578.” 
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The appeals numbered on the docket of this court 
1,279 and 1,280 belong to the case numbered in the court 
below 3,554; but the name of the appellant in appeal No. 
1,280 in this court is incorrectly printed in the extracts 
from the transcript of record furnished us by appellees on 
this motion as “The Dayton, Ft. Wayne and Chicago 
Railroad Company.” It should be “ The Cincinnati, Leb- 
anon and Northern Railway Company.” The Dayton, 
Ft. Wayne and Chicago Railroad Company has nothing 
to do with the property involved in case 3,554 and in ap- 
peal No. 1,280; and it might as well be stated at this point 
that the notice of motion to’ dismiss the appeal in 1,280 is 
addressed only to counsel of The Central Trust Company 
and of The Dayton, Ft. Wayne and Chicago Railroad 
Company. Is this sufficient notice to The Cincinnati, 
Lebanon and Northern Railway Company, which is rep- 
resented in this appeal by its own counsel, W. M. Ramsey, 
of the motion to dismiss ? 

In case 3,578 of the lower court, there were two ap- 
peals taken to this court, as in the other case: one by The 
Central Trust Company, and the other by The Dayton, Ft. 
Wayne and Chicago Railroad Company. Of these two 
appeals, that of The Central Trust Company is numbered 
1,277, and that of The Dayton, Ft. Wayne and Chicago is 
numbered 1,278. 

The Cincinnati, Lebanon and Northern Railway Com- 
pany has become the owner of the railroad sold in fore- 
closure proceedings in case No. 3,554, and The Dayton, 
Ft. Wayne and Chicago Railroad Company has become 
the owner of the railroad sold in the suit No. 3,578. 

At the time of the institution of the suits above 
named in the Cireuit Court of U.8., Southern District of 
Ohio and Western Division, there was a railroad corpora- 
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tion known as The Toledo, Cincinnati and St. Louis Rail- 
road Company, which owned and operated a line of nar- 
row-gauge railroad from Toledo, in Ohio, southward to 
Delphos, branching thence south-westwardly through Ko- 
komo, Indiana, to East St. Louis, Illinois, and extending 
also from Delphos, Ohio, southwardly to Dayton; thence 
branching south-eastwardly to Ironton, on the Ohio river; 
and from Dayton, Ohio, branching southwardly to Cincin- 
nati, Ohio, making a total of some miles in length. 
A diagram [see opposite] is inserted for the convenience of 
the court. It will be necessary to give part of the history of 
the formation of this consolidated company. For that pur- 
pose, we begin with the two main or chief constituent cor- 
porations, one known as The Toledo, Delphos and Bur- 
lington Railroad Company, and the other as The Toledo, 
Cincinnati and St. Louis Railroad Company. _ 

The Toledo; Delphos and Burlington Railroad Com- 
pany was formed in May, 1879, as the product of the con- 
solidation of four railroad companies having roads or the 
right to construct roads which together would make a line 
from Toledo, in Ohio, through Delphos, in the same state, 
to Kokomo, Indiana. ‘This company executed promptly a 
mortgage upon its railroad line thus acquired, covering 
the property from Toledo to Kokomo, which mortgage is 
known in subsequent proceedings as “ the main line mort- 
gage.” | 

In June, 1880, this Toledo, Delphos and Burlington 
Railroad Company (No. 1) consolidated with another rail- 
road company that was authorized to build a line of road 
from Dayton, Ohio, northward to Delphos, and thence to 
Toledo. Thirty-two miles of said road had been con- 
structed. The name of the consolidated company thus 
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produced was the same as the former, Toledo, Delphos and 
Burlington Railroad Company. This Toledo, Delphos and 
Burlington Railroad Company (No. 2) executed a mort- 
gage to secure $ of bonds upon the property thus 
acquired between Dayton and Delphos, covering that part 
of the road between those two points extending from 
Third street, in the city of Dayton, to Delphos. This 
mortgage was foreclosed in action No. 3,577 of the five 
suits above mentioned. 

In March, 1881, another railroad called The Dayton 
and South-eastern Railroad Company, an Ohio corpora- 
tion, had built and was owning and operating a railroad 
from Dayton, Ohio, south-eastwardly through the flourish- 
ing towne of Xenia and Chillicothe, to a place called 
Centre, near the city of Ironton, on the Ohio river. This 
company was consolidated with The Toledo, Delphos and 
Burlington Company. The consolidated company, the 
product of this union, was likewise named The Toledo, 
Delphos and Burlington Railroad Company. This Toledo, 
Delphos and Burlington Railroad Company (No. 8) 
apne ded executed a mortgage to secure the payment of 

of bonds upon the road thus acquired extend- 
ing from Third street, in the city of Dayton, south-east- 
wardly to Centre, Ohio, a point within a few miles of the 
city of Ironton. This mortgage was foreclosed in case 
3,578, from which case two of the appeals now before the 
court are taken. 

In the summer of 1881, this Toledo, Delphos and 
Burlington Railroad Company (No. 8) built a railroad 
from Dayton, Ohio, in the direction of Cincinnati to a 
place called Dodds, in Warren county. This was the only 
piece of railroad this Toledo, Delphos and Burlington 
Railroad Company ever constructed. As soon as this road 
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from Dayton to Dodds was constructed, and perhaps be- 
fore, this Toledo, Delphos and Burlington Railroad Com- 
pany (No. 3) placed a mortgage thereon to secure the pay- 
ment of of bonds. This mortgage was foreclosed 
in case 3,576 of the five cases above mentioned, and is 
known as the Cincinnati Division Mortgage. 

At this time, the Iron Railroad Company was a cor- 
poration under the laws of Ohio, which had built a standard- 
gauge railroad from the city of Ironton, on the Ohio river, 
northward some eight or ten miles in the direction of 
Wellston. This road was the next victim of The Toledo, 
Delphos and Burlington Railroad Company. A narrow- 
gange road, not feeling itself competent, perkaps, to swal- 
low a standard-gauge track, it was arranged to lay a third 
rail on the [ron Railroad to obtain uniformity of gauge. 
This being done, the [ron Railroad, in October, 1881, was 
consolidated with The Toledo, Delphos and Burlington 
Railroad Company (No. 8). As the [ron Railroad Com- 
pany had anticipated the invader by having already cov- 
ered its property with an ample mortgage, the usual proc- 
ess of mortgage making by The Toledo, Delphos and Bur- 
lington Railroad Company to cover the Iron Railroad was 
omitted in this instance. The product of this consolida- 
tion was likewise called The Toledo, Delphos and Burling- 
ton Railroad Company. The mortgage ou The Iron Rail- 
road Company was foreclosed in case No. 3,579 of the five 
‘ases heretofore mentic ned. 

[t is to be observed that each and every of the several 
mortgages above named made by The Toledo, Delphos 
and Burlington Railroad Company was made by a differ- 
ent company of that name and upon separate property 
and to secure separate bonds, so that the interests and 


rights under these several mortgages were as distinct as 
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possible. The importance of keeping this feature promi- 
nent will be realized hereafter. Each of said mortgages 
was made to the Central Trust Company. 

} It will also be borne in mind that this railroad corpo- 
a ration, known as The Toledo, Delphos and Burlington 
Railroad Company, had, by this time, absorbed railroads 
enough to make a continuous line in Ohio from Toledo to 
Delphos, to Daytov, to Ironton, and to Dodds; and from 


Delphos to Kokomo, Indiana. 

In the meanwhile, a similar process of absorption and 
consolidation was taking place in the neighboring states of 
Indiana and Illinois. The name used there to acquire a 
number of small roads was The Toledo, Cincinnati and 
St. Louis Railroad Company. That company was origin- 
ally incorporated under the laws of the State of Indiana. 
In May, 1881, it acquired rights making a line from Ko- 
komo to the Illinois state line. Passing into Illinois, it ac- 
quired, by consolidation, railroads forming a line to East 
St. Louis. This process of consolidation is marked by the 
same peculiarity as that pointed out in the case of The To- 
ledo, Delphos and Burlington Railroad Company, viz., that 
each new company, the product of the consolidation, had 


the same name as one of the constituents. 
This recital brings us to the 23d day of February, 
1882, at which time these two chief constituents, The To- 
ledo, Delphos and Burlington and The Toledo, Cincinnati 
and St. Louis railroad companies, were consolidated under 
. the name of the latter company, thus giving the last-named 
company ownership and control of a line from Toledo to 
Delphos, thence south-westwardly to East St. Louis, from 
Delphos south to Dayton, thence south-eastwardly to Iron- 
ton, and from Dayton directly south to Dodds. 

The temptation to reach Ciucinnati being found irre- 
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sistible, overtures were now made by this Toledo, Cincin- 
nati and St. Louis Railroad Company to acquire by consol- 
idation the railroad of The Cincinnati Northern Railway 
Company, a prosperous line forty-two miles in length, ex- 
tending from Cincinnati to Dodds in Warren county. 
This consolidation was accomplished June 1, 1883, the 
company, the product of the consolidation, receiving the 
name of one of the constituents, The Toledo, Cincinnati 
and St. Louis Railroad Company. But this line had al- 
ready a mortgage upon it made by The Cincinnati North- 
ern Railway Company to secure of bonds, which 
is the mortgage foreclosed in case 3,554, one of the five 
eases above mentioned, and the case from which the ap- 
peals 1,279 and 1,280 are taken. 

This appears a convenient place at which to call the 
attention of the court to the effect, under the laws of the 
State of Ohio, of the consolidation of one railroad with 
another, on the rights of prior creditors and lien-holders 
of constituent companies. 

The legislation in Ohio, at the time of the several con- 
solidations herein referred to, is found in section 3379 ef 
seq., Revised Statutes of Ohio. Section 3384 provides, 
among other things, as follows: “All rights of creditors 
and all liens upon property of either of such companies, shall 
be preserved unimpaired, and the respective companies may be 
deemed to be in existence to preserve the same.” 

So it will be seen that while, by consolidation, all the 
rights, privileges, and franchises of each constituent com- 
pany and all the property, real, personal, and mixed, shall 
be transferred to and vested in the consolidated company, 
yet such consolidation and such transfer of property and 
rights would, as to prior lien-holders, be without impair- 
ment of their rights, and without let or hindrance to the 
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prompt assertion of them against the constituent com- 
panies, whose existence wys expressly continued in order 
to be answerable to such prior demands. A very learned 
discussion of this feature of consolidation will be found in 
the case of Compton v. Railway Company, 45 Ohio St. 592, 
where, at page 620, the court said : 


“This view is much strengthened by the further pro- 
vision as to the rights of creditors ‘ that the respective cor- 
porations shall be deemed to -be in existence to preserve 
the same.’ How, for this purpose, shall they be deemed to 
be in existence—as legal entities with, or without, prop- 
erty? Manifestly in the former sense, for the existence of 
a corporate entity without property wherewith to answer 
claims against it, would be of no avail to a creditor; a 
judgment against it would be without fruit. The clanse 
Was inserted in the interest of creditors; and the only in- 
terpretation that can be of any avail to them, can not be 
rejected without doing violence to well settled rules of 
construction. The statute introduces a fiction, much as 
the praetor did in favor of the creditors of an adrogatus, 
and we see no reason why it was not intended to answer 
substantially the same purpose. In a suit by a creditor, 
the company, though in fact dissolved, is to be deemed in 
existence, and a judgment in his favor, whether against it 
or the new company, is to be satisfied from the property 
owned by the old company at the time of consolidation, as 
if such proceedings were never had; the fact of the con-' 
solidution is pushed aside, and no one will be permitted to 
question the fiction until his rights have been satisfied. Of 
this, no one, as a creditor of the new company, can in jus- 
tice complain. The lien is a result of the proceedings un- 
der which the company acquired its title to the property ; 
and, of it, creditors of the new company have, in law, the 
same notice they have of prior mortgages upon the same 
property.” 3 
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See also Wabash, St. Louis and Pacific Ry. Co. v. Ham, 
114 U.S., at page 595. | 

The value of these just provisions of the law of Ohio 
was soon brought forcibly to the minds of the bond 
holders of the constituent companies consolidated into The 
Toledo, Cincinnati and St. Louis Railroad Company. 
Scarcely six weeks had elapsed after the consolidation of 
the Cincinnati Northern before this consolidated company, 
The Toledo, Cincinnati and St. Louis Railroad Company, 
being hopelessly embarrassed, was unable to meet the 
obligations accumulated by the series .of consolidations ; 
and one Grenville D. Braman, having obtained a judgment 
against The Toledo, Cincinnati and St. Louis Railroad 
Company, upon some unpaid coupons issued by one of 
these constituent companies, filed a bill in the Circuit Court 
of the United States for the Southern District of Illinois, at 
Springfield, praying that a receiver be appointed to take 
charge of this entire road of The Toledo, Cincinnati and 
St. Louis Railroad Company from St. Louis to Toledo, 
and thence to Cincinnati and Ironton. On the 2d day 
of August, 1883, Judge Drummond appointed one E. E. 
Dwight receiver under this bill. A similar bill was filed 
the next day in the United States Court for the Northern 
District of Ohio, Western Division, at Toledo, and Judge 
Welker likewise appointed the said Dwight receiver of the 
said road, so far as it was within the State of Ohio. The 
proceeding under and in pursuance of these two bills is 
known in this connection as “The Braman case.” The 
filing of this bill and the exposure consequent upon it, 
naturally alarmed the bond holders of the constituent 
companies, and they forthwith began to assert their rights. 
The tirst bond holders to move in that direction were those 
of The Cincinnati Northern Railway Company. On their 
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behalf the Central Trust Company, mortgagee of the Cin- 
cinnati Northern Railroad, filed a bill in the Cireuit Court 
of the United States, Southern District of Ohio, in case No. 
3,554 (already referred to), praying for the foreclosure of 
the mortgage upon that road and the appointment of 
a receiver other than Dwight of that property. But as 
the pendency of the suit known as the Braman case was 
pleaded in bar of the prosecution of case 3,554, on the 
ground that the court in the Northern District of Ohio had 
obtained prior jurisdiction by virtue of the appointment 
of Dwight as receiver, application was made in the Braman 
case for leave to maintain and prosecute the bill in ques- 
tion for foreclosure of the mortgage upon The Cincinnati 
Northern Railway. This application led to an order in 
the Braman case at Toledo granting permission to The 
Central Trust Company to prosecute the bill in question. 
And in addition thereto it resulted in the institution by 
The Central Trust Company at Cincinnati of cases 3576, 
3577, 3578, and 3579, in the Southerr District of Ohio, 
Western Division, to foreclose the several constituent mort- 
gages heretofore mentioned, the court having made an en- 
try in the Braman case setting aside the order appointing 
the receiver, to be effective at a future date therein named. 
This was done upon the theory that the allegations of the 
creditor's bill were not sufficient to justify the court in 
Ohio in retaining possession of the debtor’s property by a 
receivership. 

Each of the five cases above mentioned was a separate 
suit. Case No. 3,554 was confined to the railroad from Cin- 
cinuati to Dodds and to the foreclosure of a mortgage made 
thereon October 1, 1880, and to the appointment of a re- 
ceiver for that road belonging to the mortgagor, the Cin- 
cinnati Northern Railway, Company ; in case 3,576 the same 
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relief was songht as to the road from Dodds to Dayton 
under a mortgage dated May 16, 1881, made by The To- 
ledo, Delphos and Burlington Railroad Company; in case 
No. 3,577 the same relief was asked as to the road from 
Dayton to Delphos under the mortgage of date June 21, 
1880, made by another Toledo, Delphos and Burlington 
Railroad Company; in case 3,578 the same relief was 
prayed as to the road between Dayton and a point called 
Centre, near Ironton, under the mortgage dated May 16, 
1881, made by the Toledo, Delphos and Burlington Rail- 
road Company ; and in case 3,579 the same relief was asked 
as to the [ron Railroad under the mortgage made by the 
[ron Railroad Company, August 1, 1881. The Central 
Trust Company was complainant in all these cases; but 
the principal defendant, the mortgagor, was different in 
each case; while the consolidated company and Braman 
were defendants in all of them. Four of the suits were 
begun on October 20, 1883, case No. 3,554 having as stated 
been commenced on the 14th of the preceding August. By 
u separate entry made in each case William J. Craig was 
appointed receiver therein October 25, 1883, of the railroad 
property described in the bill in the case wherein the ap- 
pointment was made and took possession as such Novem- 
ber 1, 1883. True, the entry in such case required the re- 
ceiver to operate that road “in connection with any-other 
of the constituent roads of the said Toledo, Cincinnati and 
St. Louis Railroad Company of which he might be ap- 
pointed receiver ;’’ but at the same time he was directed 
to keep the accounts of the earnings, income, issues, rents, 
protits, and expenditures of the road (naming it) separate 
from the earnings, rents, issues, profits, and expenditures 
of any other of the constituent roads of The Toledo, Cin- 
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cinnati and St. Louis Railroad Company. The several 
railroads were operated in pursuance to these directions. 

Thus were created five distinct receiverships, each cov- 
ering different property, each created under different mort- 
gages, made by different mortgagors, securing different 
sets of bonds. It is true that the same man was receiver 
in each case, but that does not impair the distinet charac- 
ter of the receiverships.. Confusion crept in at certain 
stages of the subsequent proceedings, because of failure 
to observe the distinctive and separate character of these 
five suits. 

To keep» the threads of the narrative even, we will 
here state that the institution of the five suits above stated 
was followed by snits by The Central Trust Company in 
the Northérn District of Ohio, at Toledo, to foreclose a 
mortgage made by The Toledo, Delphos and Burlington 
Railroad Company on the road from Kokomo to Toledo, 
which mortgage was called “the main line mortgage,” and 
to foreclose a terminal mortgage at Toledo, and by suits in 
the Federal Court in Indiana and Lllinois to foreclose the 
mortgage from Kokomo to East St. Louis. In each of 
these last-named cases, after some delay, W. J. Craig was 
likewise appointed receiver. 


On the 27th of October, 1883, two days after Craig 
was appointed receiver in the five cases mentioned in the 
Southern District of Ohio, R. 8S. Grant, appellee in appeals 
Nos. 1,279 and 1,280, filed an intervening petition in case 
3,554 in the Circuit Court, stating that in March, 1883, be- 
ing the owner of ten locomotives and tenders, numbered 
from 67 to 76, both inclusive, he had made a contract with 
the Cincinnati Northern Railway Company for leasing to 
it said engines and tenders, and he annexed to his petition a 
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printed form of said agreement and lease. The petition, 
after averring the delivery of the locomotives and tenders 
to the Cincinnati Northern Railway Company, and admit- 
ting the receipt of one installment of rent amounting to 
$18,558.97, and also of three monthly installments of 
$1,500 each, paid May 10th, June 10th, and July 10th, 
1883, making in all a total receipt of $23,058.97, set forth 
the consolidation of the Cincinnati Northern Railway 
Company with the Toledo, Cincinnati and St. Louis Rail- 
road Company ; and also averred the observance by peti- 
tioner of all the covenants on his part, and then alleged 
that “the consolidated ‘railroad company on its part failed 
so to do, and had made default in payment of the monthly 
rents due August 10th, September 10th, and October 10th, 
1883, and had also made default in the payrhent of the 
half yearly interest due October 1, 1883, amounting to 
$2,160." The petition further averred the appointment ot 
Dwight as receiver of the Toledo, Cincinnati and St. Louis 
Railroad Company, and that Craig, “under the orders of 
this court, succeeded to said Dwight as receiver herein.” 
This last was a totally inaccurate statement, as Craig was 
never appointed receiver of the consolidated company, and 
was in no proper sense successor of Dwight. The petition 
then stated that by reason of the defaults aforesaid the 
petitioner was not only entitled to the immediate’ posses- 
sion of the ten locomotives and tenders, but also to the 
principal of $72,000 of equipment bonds, of which he was 
the owner, together with the half year’s interest, $2,160, 
already mentioned. <A further claim was made in the pe- 
tition that the locomotives had suffered by use a deterio- 
ration in market value, in the seven months, equal to 
$10,000. This sum, together with the unpaid monthly 


rentals and half year’s interest, stated in the petition to 
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amount in all to $16,798.33, the petitioner prayed the re- 
ceiver be compelled to pay, and that for its better security 
said “sum be adjudged a charge upon all the property of 
the said consolidated road, and especially upon the property 
of the Cincinnati Northern Railway Company, as ahead of 
the first mortgage bonds secured by the pledge of said 
property.” It also prayed that the receiver be ordered 
“to forthwith surrender said locomotives and tenders; 
and, further, to pay petitioners whatever amount may be 
found to be due after the sale by him (petitioner) of said 
locomotives, and the application of the proceeds to the 
paymente of said $72,000 and interest of said equipment 
bonds, and that said balance be adjudged to have priority 
over said first mortgage.” The mortgage over which this 
priority was sought, it will be remembered, was executed 
October 1, 1880, nearly three years anterior to the locomo- 
tive contract. It should also be noted that this petition 
claimed the full contract price of the engines, with interest 
compounded, and an additional sum of $10,000 for alleged 
wear and tear, and that the whole be given priority over 
the mortgage. 

On the same day, October 27, 1883, there was filed in 
case 3,578 in the Circuit Court an intervening petition by 
The American Loan and Trust Company and The Grant 
Locomotive Works, jointly, setting forth that on August 
1, 1882, the Grant Locomotive Works had made a con- 
tract and agreement with the Toledo, Cincinnati and St. 
Louis Railroad Company for the lease to it of ten locomo- 
tives and tenders numbered from 57 to 66, both inclusive, 
and a copy of the lease and agreement was annexed to the 
petition. It is averred in the petition that by the terms 
of the lease and agreement The Toledo, Cincinnati and St. 
Louis Railroad Company had agreed to pay at the office 
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of The American Loan and Trust Company, in Boston, 
$20,000, August 1, 1883 ; $27,000, August 1, 1884; $27,000, 
August 1, 1885; $31,000, August 1, 1886; also semi-anuu- 
ally on the first days of February and August of each year 
a sun equal to the haif yearly interest at six per cent per 
annum on the total amount of unpaid rentals. The 
breach of contract averred in the petition was failure to 
pay the $20,000 due August 1, 1883, and failure to pay the 
semi-annual interest amounting to $3,150 due the same 
day. The petition then averred the appointment of 
Dwight as receiver, and that afterward, “ under the orders 
of this court, W. J. Craig, Esq., succeeded to said trust as 
receiver herein.” The petition further stated that the 
principal sum of $105,000, equipment bonds “ Series C,” 
had become due and payable by reason of the defaults 
aforesaid, and that The Grant Locomotive Works owned 
$53,000 of said bonds, and that the American Loan and 
Trust Company owned the remainder. The petition fur- 
ther averred that there was due the sum of $50,804.66 for 
rent, interest, and repairs, which sum it asked that the 
receiver be ordered to pay, and that he be ordered also to 
surrender the ten locomotives and tenders, and to pay 
whatever amount should be found due after the sale of 
said locomotives and the application of the proceeds to the 
payment of the $105,000, with interest in accordance with 
the terms of the lease and agreement, which balance as 
well as said sum of $50,804.66 the petition prayed “ be or- 
dered and adjudged to be a charge upon the property of 
said defendant railway company and its constituent com- 
panies or upon the proceeds of its sequestration as ahead 
of the first mortgage bonds secured by said property.” 
“The defendant railway company,” above referred to, 
was the consolidated Toledo, Cincinnati and St. Louis 
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Railroad Company; and “its constituent companies ” were 
all of those hereinbefore named, and the first mortgage 
bonds “secured by said property” were the aggregate of 
the mortgage bonds on each of the constituent railroads. 

Why this last petition was filed in case 3,578 rather than 
in any other of the five cases, or rather than in all of them, 
is a mystery not yet solved. Perhaps it was due to the 
fact that the railroad from Dayton to Centre, commonly 
known after the final consolidation as the South-Eastern 
Division of the Toledo, Cincinnati and St. Louis Railroad, 
was tle most prosperous of the properties and offered the 
best security. This petition in 3,578 is found at page 12 
of the printed transcript of record in appeals Nos. 1,277 
and 1,278. It will be noticed that the respective case 
numbers are not printed; and there ia nothing to show 
from the printed record, in which of the five cases this 
petition was filed. The names of the parties plaintiff and 
defendant, as given in the printed petition, are not a re- 
liable designation of the case, because those names do not 
correspond with the names constituting the correct title of 
any of the cases. The petition was nevertheless filed in 
No. 3,578 and that case alone. The petition of R. 8. Grant, 
tiled in 3,554, is found at page 11 of the record printed in 
appeals Nos. 1,279 and 1,280. There has been the same 
failure to print the number of the case in which that pe- 
tition was filed, and the same observations are applicable 
in regard to its caption and number as are made in refer- 


ence to the other intervening petition. 


Although these petitions sought to subordinate the 
first mortgages to a very large claim, no notice whatever 
was given to The Central Trust Company of the pendency 
of said petition; no process was issued thereon against it. 
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The only process issued on said petitions was to the re- 
ceiver, W.J. Craig, a party having no interest whatever in 


litigating the question of priority among claimants con- 
tending for precedence. On December 6th, said Craig 
filed an answer in case 3,554 to the petition of R. 8. Grant, 
and in 3,578, to the petition of The Grant Locomotive 
Works and The American Loan and Trust Company. 
This answer is found printed in the record in 1,279 and 


1,280, at page 21, and in the printed record of appeals Nos. 
1,277 and 1,278, at page 22. It wili be noticed that while 
the receiver, in the foregoing answers, says that all the lo- 
comotives are in his possession as receiver, and are neces- 
sary to the successful operation by him of “ said road,” he 
could hardly have meant that The Cincinnati Northern 
Railway needed, in addition to the equipment with which 
it was successfully operated prior to March, 1883, these ten 
additional locomotives for forty-two miles of road ; or that 
the road from Dayton to Centre needed for its separate 
use ten additional locomotives. Doubtless, the receiver 
meant that these engines were in use interchangeably on 
all roads of which he was receiver. He does not want these 
locomotives taken out of his possession. What receiver ever 
does? He therefore prays that the court will make such 
order as will enable him to retain the use of the locomo- 
tives and protect the rights of the petitioners at the same 
time. It is to be observed that he does not ask that the 
bond holders of The Cineinnati Northern Railroad be 
made to pay for ten locomotives tor which that forty-two 
miles of road had no sort of use. In the master’s report 
made at a subsequent stage of this case, he finds, in refer- 
ence to this contract with The Cincinnati Northern Railway 
Company, that, * though nominally made with The Cincin- 
nati Northern Railway Company, it was negotiated by the 
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oflicers of The Toledo, Cincinnati and St. Louis Railway 
Company, just prior to the consolidation of the former 
into the latter, and with the mutual understanding that 
the locomotives were procured for the general use of the 
latter company, some legal question as to the effect of the 
Illinois Statutes being made a ground for preferring this 
form of action. The master finds the fact to be in accord- 
ance with this statement, and that such locomotives were 
never the property of The Cincinnati Northern Railway 
Company, nor intended for use on that road specially.” 
This same master’s report finds that The Cincinnati North- 
ern Railway possessed in its own right, at the time of the 
consolidation, seven locomotives, twelve passenger coaches, 
etc., and that the same were covered by the first mortgage 
on that road, and that its rolling stock, upon the consoli- 
dation with The Toledo, Cincinnati and St. Louis Railroad 
Company, was taken possession of by it, but that its iden- 
tity was not destroyed. One would say that this number 
of locomotives was sufficient for so short a line of road, 
and that the receiver, knowing these facts, could hardly 
have intended to say in his answer that that road needed 
ten additional engines, making seventeen in all. R. 8. 
Grant and The Grant Locomotive Works are chargeable 
with knowledge that these ten engines, though bargained 
for in the name of The Cincinnati Northern Railway Com- 


pany, were in fact leased to and intended for The Toledo, 


Cincinnati and St. Louis Railroad Company, the consoli- 
dated company. Thus were both of thése transactions in 
fact transactions with The Toledo, Cincinnati and St. Louis 
Railroad Company ; and the answer of the receiver should 
be construed as referring to the road of that company 
when he speaks of the engines being necessary for the 
operation “of the road.” 


20 


On December 22, 1883, the solicitor who had filed 
these intervening petitions for R. 8S. Grant and The Grant 
Locomotive Works procured to .be entered four orders 


which we regard as very remarkable in many respects. 


They are here printed verbatim et literatim : 


The United States of America, Southern District of Ohio, 
Western Division, ss. 


At a stated term of the Circuit Court of the United 
States of America, within and for the Western Division of 
the Southern District of Ohio, in the Sixth Judicial Circuit 
of the United States of America, begun and had in the 
court rooms at the city of Cincinnati, Ohio, in said dis- 
trict, on the first Tuesday of October, being the second day 
of that month in the Year of Our Lord One Thousand 
Eight Hundred and Eighty-three, and of the Independ- 
ence of The United States of America the One Hundred 
and Eighth. 


Present, the Honorable George R. Sage, District 
Judge. 


On Saturday, the 22d day of December, 1883, among 
the proceedings had were the following, to wit: 


The Central Trust Company, of New York, Complainant, 
No. 3,554. ] vs. 


The Toledo, Cincinnati and St. Louis Railroad Company, 
The Cincinnati Northern Railway Co. 


IN CHANCERY. 


In the matter of the intervening petition of R. 8S. 
Grant. 

The sail cause came on to be heard upon the petition 
and the answer of the Receiver thereto, and upon the evi- 
dence submitted on behalf of said petitioners. 

And it appearing to the satisfaction of the court that 
the receiver has in his possession Grant locomotives num- 
bered seventy-three, and is using the same in the operation 
of the Cincinnati Northern Railway Company, between 
Cincinnati and Dayton, Ohio, and that the said locomotive 
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is one of the ten covered by the agreement of lease set out 
in said petition, and was acquired by the said railway com- 
pany under the terms of said agreement, and was so held 
at the date of the appointment of the receiver herein. 


And it further appearing that the present receiver, or 
his predecessor, took the said locomotive, with its tender, 
into his possession as such receiver, on the first day of Au- 
gust last, and has had the same in continuous use and pos- 
session since that date without having made any payment 
on account of rental as provided in said indenture of lease 
or other compensation for the use thereof. 

And it turther appearing that the said locomotive is, 
in the judgment of the receiver, necessary to the proper 
operation of said railway and should be acquired as part of 
its permanent equipment, and that the value of said leco- 
motive as fixed in said agreement of lease is reasonable, 
and that the petitioner R. 8. Grant the owner of said Loco- 
motive and Tender, is willing upon receipt of the contract 
price or upon being adequately secured therein, to transfer 
the title of the same to the receiver. 

And the matter being fully heard by the court, and 
upon due deliberation thereon, it is hereby ORDERED, 
ADJUDGED and DECREED that the receiver pay to the 
said petitioner as rental for said locomotive and tender, and 
in full for all claims for rental, interest and repairs down 
to the first day of December, 1883, the sum of $770.08 the 
sume being the amount due to suid date under the terms 
of suid lease. 

And the farther sum of $7,520.00 balance in full as 
purchase money for said locomotive and tender. 

And it is further ordered that the receiver pay said 
several amounts as part of the operating expenses of the 
said railway out of any money not appropriated for the 
payinent of current labor, supplies and taxes. 

And it is further ordered and decreed that the said 
several amounts with interest thereon at the rate of six per 
cent from the first day of December, 1883, shall be a char 
upon the earnings, incomes, and all the property of the 
said Toledo, Cincinnati and St. Louis Railroad Co. and 
especially of the said Cincinnati Northern Railway Co. as 
ahead of the first mortgage or other bonded debt of said 
company or either of them; and any balance of said sev- 
eral amounts remaining unpaid at the date of the foreclos- 
ure and sale of the said railways shall be a first lien 
thereon, and the said sale shall be made subject thereto. 
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The United States of America, Southern District of Ohio, 
Western Division, ss. 

At a stated term of the Cireuit Court of the United 
States of America, within and for the Western Division of 
the Southern District of Ohio, in the Sixth Judicial Cir- 
cuit of the United States of America, begun and had in 
the court-rooms at Cincinnati, Ohio, in said district, on the 
first Tuesday of October, being also the second day of that 
month, in the year of our Lord one thousand eight hun- 
dred and eighty-three, and of the independence of the 
United States the one hundred and eighth. 


Present, the Honorable George KR. Sage, District 
Judge. 


On Saturday, the 22d day of December, 1885, among 
the proceedings had were the following, to wit: 


The Central Trust Company of New York 

No, 3,554. ] v. 

The Toledo, Cincinnati and St. Louis Railway Company 
(Dayton and South-eastern Division) et al. 


IN CHANCERY. 


In the matter of the intervening petition of R. 8. 
Grant, 

The said cause came on to be heard upon the petition, 
and the answer of the receiver thereto and upon the evi- 
dence submitted on behalf of said petitioners. 

And it appearing to the satisfaction of the court that 
the receiver has in his possession Grant locomotives, num- 
bered 67, 68, and 72, with ‘their tenders, and is using the 
same in the operation of the said south-eastern division of 
the defendant company’s railroad between Dayton and 
Wellston, Ohio, and that the said locomotives are three of 
the ten covered by the agreement of lease set out in said 
petition and were acquired by said railway company under 
the terms of said agreement, and were so held at the date 
of the appointment of the receiver herein. 

And it further appearing that the present receiver 
herein, or his predecessor, took the said locomotives into 
his possession as such receiver, on the tirst day of August 
last, and has had the same in continuous use and posses- 
sion since that date, without having made any payment on 
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account of the rental as provided in said indenture of lease 
or other compensation for the use thereof. 

And it further appéaring that the said locomotives are 
in the judgment of the receiver, necessary to the proper 
operation of the said division of said railway, and should 
be acquired as part of its permanent equipment, and that 
the value of said locomotives and tenders as fixed in said 
indenture of lease is reasonable, and that the petitioner R. 
S. Grant, the owner of said locomotives and tenders, is 
willing upon receipt of the contract price, or upon being 
adequately secured therein, to transfer the title of the same 
to the receiver. 

And the matter being fully heard by the court, and 
upon due deliberation thereon, it is ordered, adjudged and 
decreed that the receiver pay to the said petitioner as rental 
for said locomotives, and in full for all claims for rentals, 
interest and repairs down to the first day of December 
1888, the sum of $2,311.41, the same being the amount due 
to said date under the terms of said lease. And the fur- 
ther sum of $22,560.00 balance in full as purchase money 
for said locomotives and tenders. 

And it is further ordered that the receiver pay said 


several amounts as part of the operating expenses of the 


said Southeastern division out of any money not appro- 
ated for the payment of current labor, supplies and taxes. 

And it is further ordered and decreed that the said 
several amounts, with interest thereon at the rate of six 
per cent from the first day of December 1883, shall be a 
charge upon the earnings, income and all the property of 
the said Toledo, Cincinnati and St. Louis Railroad Com- 
pany, and especially of the said division prior to the first 
mortgage or other bonded debt of said railroad or said di- 
vision thereof and any balance of said several amounts re- 
maining unpaid at the date of the foreclosure and sale of 
the said railroad or said division shall be a first lien thereon 
and the said sale shall be made subject thereto. 


The United States of America, Southern District of Ohio, 
Western Division, ss. 

At a stated term of the Circuit Court of the United 
States of America, within and for the Western Division of 
the Southern District of Ohio, in the Sixth Judicial Cir- 
cuit of the United States of America, begun and had in 
the court-room at the city of Cincinnati, O., in said dis- 
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trict, on the first Tuesday of October, being also the second 
day of that month, in the year of our Lord one thousand 
eight hundred and eighty-three, and of the independence 
of the United States of America the one hundred and 
eighth. 


Present, the Honorable George R. Sage, District 
Judge. 


On Saturday, the 22d day of December, 1883, among 
the proceedings had were the following, to wit: 


The Central Trust Company of New York 
No. : wn) rs. | 
The Toledo, Cincinnati and St. Louis Railway Company 
(Dayton and South-eastern Division), et al., Defendants. 


IN CHANCERY. 


[In the Matter of the Intervening Petition of the Grant 
Locomotive Works and the American Loan & Trust Co 

The said cause came on to be heard upon the Petition, 
and the Answer of the Receiver thereto, and upon the 
evidence submitted on behalf of said Petitioners. 

And it appearing to the satisfaction of the Court that 
the Receiver has in his possession Grant Locomotives 
Numbered 57 to 62 inclusive and 64 to 66 inclusive, with 
tenders, and is using the same in the operation of the said 
South Eastern Division of the Defendant Company’s Rail- 
road between Dayton and Ohio, and that the 
sauidl Locomotives are nine of the ten covered by the agree- 
ment of lease set out in said Petition and were acquired 
by suid Defendant, The Toledo, Cincinnati & St. Louis 
Railroad Co., under the terms of said agreement, and 
were so held at the date’ of the appointment:of the Re- 
ceiver herein. 

And it further appearing that the present Receiver 
herein, or his predecessor, took the said Locomotives into 
his possession as such Receiver on the first day of August 
last, and has had the same in continuous use and pusses- 
sion since that date, without having made any payment on 
account of the rental as provided in said indenture of lease 
or other compensation for the use thereof. 

And it turther appearing that the said Locomotives 
are in the judgment of the Receiver, necessary to the 
proper operation of the said Division of said Railway, and 
should be acquired as part of its permanent equipment, 
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and that the value of said Locomotives and tenders as 
fixed in said agreement of lease is reasonable and that the 
Petitioners are willing, upon the receipt of the contract 
price or upon being adequately secured therein, to transfer 
the title of the same to the Receiver. 

And the matter being fully heard by the Court, and 
upon due deliberation thereon, it is ordered, adjudged and 
decreed that the Receiver pay to the said Petitioners as 
rental for said Locomotives and Tenders and in fall for 
all claims for rental, interest and repairs down to the first 
day of December, 1883, the sum of $21,252.70, the same 
being the amount due to said date under the terms of said 
lease. 

And the further sum of $78,030 balance in full as 
purchase money for said Locomotives and Tenders. 

And it is further Ordered that the Receiver pay said 
several amounts as part of the operating expenses of the 
said Southeastern Division, out of any money not appro- 
priated for the payment of current labor, supplies or taxes. 

And it is further ordered and decreed that the said sev- 
eral amounts, with interest thereon at the rate of six per 
cent from the first day of December, 1883, shall be a charge 
upon the income, earuings and all the property of the said 
Toledo, Cincinnati and St. Louis Railroad and especially 
of said South Eastern Division prior to the lst mortgage 
or other bonded debt of said Railroad or said Division 
thereof, and any balance of said severul amounts remain- 
ing unpaid at the date of the foreclosure and sale of the 
said Railroad or said Division shall be a first lien thereon, 
und the said sale shall be made subject thereto. 


The United. States of America, Southern District of Ohio, 
Western Division, ss. 


At a stated Term of the Circuit Court of the United 
States of America, within and for the Western Division of 
the Southern District of Ohio, in the Sixth Judicial Cir- 
cuit of the United States of America, begun and had in 
the Court Rooms, at the City of Cincinnati, O., in said 
District, on the First Tuesday of October being the 2nd 
day of that month in the year of Our Lord One Thousand 
Eight Hundred and Eighty Three, and of the Independ- 
ence of the United States of America, the 108th. 
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Present, the Honorable George R. Sage, District 
Judge. ' 


On Saturday the 22nd day of December 1883, among 
the proceedings had were the following, to-wit :— 


The Central Trust Company of New York, Complainant, 
No. 3,578. ] vs. 
The Cincinnati Northern Railway Co. et al. 


IN CHANCERY. 


In the matter of the intervening petition of The 
Grant Locomotive Works and The American Loan and 
Trust Company. 

The said cause came on to be heard upon the Petition, 
and the Answer of the Receiver thereto, and upon the ev- 
idence submitted on behalf of said Petitioners. 

And it appearing to the satisfaction of the Court that 
the Receiver has in his possession Grant Locomotives 
Numbered 63, and is using the 
same in the operation of the said Cincinnati, Northern 
Railway Company between Cincinnati, and Dayton, Ohio 
and that the said Locomotive is one of the ten covered by 
the agreement of lease set out in said Petition, and was 
acquired by the Toledo, Cincinnati and St. Louis Railroad 
Company one of the defendants, under the terms of said 
agreement, and was so held at the date of the appointment 
of the Receiver herein. . 

And it further appearing that the present Receiver, or 
his predecessor, took the said Locomotive with its tender, 
into his possession as such Receiver, on the first day of 
August last, and has had the same in continuous use and 
possession since that date without having made any pay- 
ment on account of rental as provided in said indenture 
of lease or other compensation for the use thereof. 

And it further appearing that the said Locomotive is, 
in the judgment of the Receiver, necessary to the proper 
operation of said Railway and should be acquired as part 
of its permanent equipment, and that the value of said 
Locomotive and Tender as fixed in said agreement of lease 
is reasonable, and that the Petitioners are willing upon the 
receipt of the contract price, or upon being adequately se- 
cured therein, to transter the title of the same to the Re- 
ceiver. 

And the matter being fully heard by the Court, and 
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upon due deliberation thereon, it is hereby Ordered, Ad- 
judged and Decreed that the Receiver pay to the said Pe- 
titioners as rental for sald Locomotive and Tender, and in 
full for all claims for rental, interest and repairs down to 
the tirst day of December, 1883, the sum of $2361.30 the 
same being the amount due to said date under the terms 
of said lease. | 

And the further sum of $8670.00 balance in full as 
purchase money for said Locomotive and Tender. 

And it is further Ordered that the Receiver pay said 
several amounts as part of the operating expenses of the 
said Railway out of any money not appropriated for the 
payment of current labor, supplies and taxes. 

And it is further Ordered and Decreed that the said 
several amounts with interest thereon at the rate of six 
per cent. from the first day of December 1883, shall be a 
charge upon the earnings, income, and all the property of 
the said Cincinnati Northern Railway Company as ahead 
of the first mortgage or other bonded debt of said Com- 
pany; and any balance of said several amounts remainin 
unpaid at the date of the foreclosure and sale of the sai 
Railway shall be a first lien thereon, aud the said sale shall 
be made subject thereto. 


The captions of these orders are an important part 
of them. The orders were entered without knowledge of 
The Central Trust Company or its counsel, and without 
knowledge on the part of the bond hoiders interested either 
in the Cincinnati Northern Railway or in The Toledo, Del- 
phos and Burlington Railroad. They were directed to be 
entered by the district judge. It is claimed that J. B. 
Foraker, Esq., attorney for Craig, receiver, consented to 
the entering of these orders, and a letter written by him 
is printed as part of the record at page 23 (Record, 1277 
und 1278). A word about the insertion and printing of 
that letter in this record may not be out of place at this 
time. The letter, not deemed evidence by appellants was 
omitted from the transcript sent to Washington. But by 
means of a subsequent stipulation expressly setting forth 
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that appellants objected to said letter as evidence or to its 
being considered by the court, the document was afterward 
sentup. We are disappointed that when the letter is pro- 
duced the stipulation showing these objections does not 
appear with it in the printed record. If, however, that let- 
ter be considered by the court, it should be remembered in 
connection therewith that it was sent from Cincinnati, 
where the cases were pending, to the district Judge at Co- 
lumbus, Ohio, 100 miles away. This would show that 
there was not much opportunity offered for a hearing such 
as is mentioned on the face of these orders. That a record 
imports verity may sometimes be a fiction ! 

Returning to the orders: We direct attention to the 
fact that two of them were entered in case 3,554 which 
concerned the Cincinnati Northern Railway alone, and 
that two others were entered in case 3,578 which concerned 
only The Toledo, Delphos and Burlington Railroad from 
Dayton to Centre or Wellston. One of the orders entered 
in case 3,554 purported to find that the receiver had en- 
gine 73 in his possession, and was using the same in the 
operation of the “said Cincinnati Northern Railway be- 
tween Cincinnati and Dayton.” It should be here recalled 
that the Cincinnati Northern Railway did not extend to 
Dayton, but only to Dodds, and that another road inter- 
vened between Dodds and Dayton. This order made: the 
price of locomotive 73, with all back rents, a charge upon 
“the property of the said Toledo, Cincinnati and St. Louis 
Railroad Company, and especially of the Cincinnati North- 
ern Railway as ahead of the first mortgage of said company 
or either of them.” 

The other order entered in the same case, 3,554, is 
more remarkable. It is headed, “ In the matter of the in- 


tervening petition of R.S. Grant.” This heading follows 


i AE it ili a He ie ME. gmat 8 


= “< 


29 


immediately after the title of the cause in No. 3,554. The 
order then states that tne case came on to be heard upon 
that petition and the answer of the receiver and the evi- 
dence, and that it appeared that the receiver had at that time 
in his possession locomotives 67, 68, and 72, and that he 
was using them “on the south-eastern division of the de- 
fendant company’s road between Dayton and Wellston, 
Ohio, and that said locomotives were three of the ten cov- 
ered by agreement of lease set out in said petition.” Note 
that “said petition” set forth an agreement of lease 
whereby said locomotives 67, 68, and 72 were sold to the 
Cincinnati Northern Railroad Company upon installments 
and not to the Toledo, Delphos and Burlington Railroad 
Company or to the Dayton and South-eastern Railroad 
Company. This order then directed that said contract 
price of these engines and some back rent amounting in all 
to $25,871.41 be a charge upon “ the income, earnings, and 
all the property of said Toledo, Cincinnati and St. Louis 
Railroad Company, and @specially of said division, prior to 
the tirst mortgage or other bonded debt of said railroad or 
of said division thereof, and that any balance remaining 
due at the date of the foreclosure and sale of said railroad 
or said division, shall be a first lien thereon, and said sale 
shall be made subject thereto.” This order was never en- 
lered in case 3,578, although it assumes to create a lien on 
the property the subject of that action. The property which 


this order sought to affect was not involved in the case in which 


the order was entered. Such order was therefore a nullity. 
Nor had any petition at that time been filed in case 3,578 
relating to these engines. True, an attempt was made sub- 
sequently to correct this omission by placing upon the files 
of case 3,578 such a petition, on June 26, 1884, long after 


30 


the orders in question had been entered and set aside. No 
action was ever taken on said petition. 

As to the orders entered in case 3,578 (December 22, 
1888) : 

One of these covered locomotive 63 and the other lo- 
comotives 57 to 62 and 64 to 66. The latter nine engines 
are made a charge amounting to $99,282.70 on “the earn- 
ings, income, and all property of the said Toledo, Cincin- 
nati and St. Louis Railroad Company, and especially of 
said south-eastern division, prior to the first mortgage and 
other bonded debt of said railroad and said division 
thereof, and any balance of said several amounts remain- 
ing unpaid at the date of the foreclosure and sale of said 
railroud or said division shall be a first lien thereon, and 
said sale shall be subject thereto.” (Page 26 printed record 
in appeal 1,277.) 

Locomotive 63 is made a charge amounting to 
$11,031.30 upon the earnings and property of “the said 
Cincinnati Northern Railway COmpany ahead of the first 
mortgage or othor bonded debt of said company.” (Page 
25 printed record in appeal 1,277.) This entry purported 
to be made upon the petition of The Grant Locomotive 
W orks, which was not filed in case 3,554 until six montis 
afterward, June 26,1884. Locomotive 63 was one of those 
not sold to the Cincinnati Northern Railway Company, 
but to the Toledo, Cincinnati and St. Louis Railroad Com- 
pany. Moreover, the entry being made in cause 3,578, 
could not in any manner affect The Cincinnati Northern 
Railway Company. Such order was void as to that rail- 
road; and was ineffectual to bind the property in case 
3,578, because it did not purport to do so. (Page 24 
printed record in appeal 1,277.) It may be further stated 
that while these four orders purport to enforce contract 
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relations, yet engines 67, 68, and 72, which, by the con- 
tract, were sold to The Northern Railway Company, are 
made a lien on the property of another company; and en- 
gine 63, sold to the Toledo, Cincinnati and St. Louis Rail- 
road Company, is made a lien upon the property of The 
Northern Railway Company. The confusion and irregu- 
larity which accompanied the drawing and entering of 
these orders, indicates they were made in haste, without 
deliberation and without the knowledge of the complain- 
ant, The Central Trust Company. The fatal irregularity 
of entering the decrees as to engines 63, 67, 68, and 72 in 
the wrong cases, is claimed by appellees (appellee’s brief, 
pp. 26-27) to have been cured by the decrees entered June 
11, 1887 (p. 83 record in 1,277), and by decrees of January 
28, 1889 (id., p. 84). , 

But this can not be so. These decrees simply en- 
force the orders of December 22, 1883, and perpetuate 
whatever vice is in them, without correction. The de- 
crees of January 28, 1889, directing the resale of the To- 
ledo, Delphos and Burlington Railroad from Dayton to 
Wellston, called in the decree the “ south-eastern division,” 
to realize the price of engines 57, 68, and 72, was not en- 
tered in case 3,578, but in case 3,554, thus preserving the 
original defect. Aud the decree for resale of The North- 
ern Railway for the amount due for engine 63 is entered 
in case 3,578. (Page 88 of record printed in appeals 1,277 
and 1,278; page 81 of record printed in appeals 1,279 and 
1,280.) 

All proceedings printed in appeals 1,277 and 1,278 are 
in case 3,578, and those printed in appeals 1,279 and 1,280 
are proceedings in case 3,554. The right of resale reserved 
in the decree of foreclosure and sale in case 3,554 was to 
satisfy only claims in that case adjudged to have priority 
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over the mortgage foreclosed in that casc. (Page 33 at top 
printed record in 1,279.) 

The amount due for engines 67, 68, and 72 has never 
been adjudged in case 3,554 to be a lien prior in equity 
to that mortgage. Theadjudication of the so-called decree 
of December 22, 1883, was that the amount due for those 
engines should be a lien ahead of the mortgage on the 
Toledo, Delphos and Burlington Railroad, foreclosed in 
3,578. The same is true mutatis mutandis of the so-called 
decree of December 22, 1883, covering engine 63 entered 
in case 3,578, purporting to make the amount due thereon 
a lien ahead of the Cincinnati Northern mortgage. The 
amounts claimed in said decrees to be due for these four 
engines are not within the terms of the reservation of the 
right to resell. 

The Central Trust Company remained iv ignorance of 
these so-called decrees of December 22, 1883, until the 26th 
of February, 1884, when the fact of their existence was 
brought out in the course of a hearing given by the judges 
of thesixth and seventh circuits, of all rolling-stock owners 
having claims against the entire system, many of whom, by 
that time, had filed intervening petitions in all the cases, 
Thereupon, notice was immediately given in open court to 
the solicitor of R. S. Grant and The Grant Locomotive 
Works, that application would be at once made to set aside 
these orders. In pursuance of said notice, the first step taken 
was to cause entries to be made in cases 3,554 and 3,578, 
March 7, 1884, suspending the alleged decrees of Decem- 
ber 22, 1883 (pp. 27, 28, printed record in 1,277). This 
was followed by the tiling in each of said cases, on Mareh 
15, 1884, by The Central Trust Company, of a proceeding 
entitled * petition for rehearing, etc.” (id. p. 36). To appel- 
lees’ claim (brief, p. 22) that the petition was unlawful and 
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must be entirely disregarded, it is to be said that the alle- 
gations contained in the petition are entirely sufficient and 
appropriate for a bill of review, and that the petition asks 
that it be taken as a bill of review, if necessary to accom- 
plish justice, to meet a possible doubt then felt on the part 
of the complainant whether the so-called decrees of Decem- 
ber 22, 1883, were merely interlocutory. Names go for 
nothing, and the court will consider this petition to be a 
bill of review if the allegations are sufficient and the cir- 
cumstances warrant. Ut res magis raleat quam pereat. To 
the further claim that no process was issued thereon, it is to 
be said that none was needed, as R. S. Grant and The 
Grant Locomotive Works appeared voluntarily and resisted 
the hearing of the so-called petition, by one of the same 
counsel who represents them here, who was heard at great 
length, both orally and on written brief. As a result of 
such proceeding, the so-called decrees of December 22, 1883, 
were set aside by orders entered April 10, 1884 (p. 41, rec- 
ord 1,277). These orders were entered upon the hearing 
of the petition of The Grant Locomotive Works and of 
R. S. Grant, and the court found that the so-called decrees 
of December 22, 1883, were entered without notice to the 
complainant, and without any proof, and that the decrees 


are erroneous and unjust to the bond holders and to the 


complainant, that they were unauthorized and were 
based upon a misrecital of the facts, and that they were 
entered by the court without any examination, in the erro- 
neous belief entertained by the court at the time that all 
parties in interest had assented to them. Such finding 
was made after a full and elaborate hearing and attempted 
explanation by Grant of all the circumstances attending the 
entering of the so-called decrees of December 22, 1883. 

The court then proceeded to determine the questions 
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arising upon the intervening petition of R. 8. Grant and 
The Grant Locomotive Works, granting them relief to the 
extent of compensation for the use of engines by the re- 
ceiver, and compensation for deterioration in value of the 
same by use, and granting the petitioners leave to retake 
said engines wherever they might be found in the posses- 
sion of the receiver, and giving leave to petitioners to ap- 
ply at any time for additional orders. The determination 
of the amount of compensation was postponed until the 
coming in of the report of the master, Jacob D. Cox, ap- 
pointed under the order made five days before (April 4, 
1884), to inquire and state to the court the amount of roll- 
ing stock, engines, cars, and equipment belonging to the 
several corporations, mortgagors in the five cases herein 
mentioned, at the dates of the mortgages sought to be 
foreclosed in said suits; and as to what would be to the 
owners a fair and just compensation for past and future 
use thereof; and what, if any, deterioration or loss the 
rolling stock had suffered between the date of its delivery 
and the appointment of a receiver in said several cases, 
and what since his appointment. The hearing before this 
master was proceeded with immediately, and among other 
intervenors who appeared before him for that, purpose were 
The Grant Locomotive: Works and R.8. Grant: to claim 
compensation for use and deterioration of the engines now 
in question. True, they claimed to do this under protest, 
but that is immaterial. The report of this master was 
made June 26, 1884, and he found that $160 per month 
and $1,000 per engine for repairs would be a fair compensa- 


tion for use and deterioration. Among other findings is the 


following: “ It was claimed before the master, on behalf of 


The Grant Locomotive Works (intervening petitioners), 
that the demand alleged to be made by them for the im- 
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mediate return of certain locomotives of The Massachu- 
setts Car Trust Series C. & F., made the refusal of the re- 
ceiver to surrender them a conversion, on which they have 
a right to recover from the receiver, and out of the pro- 
ceeds of the sale of the road, the full value of such loco- 
motives at the time of such alleged conversion. The mas- 
ter finds that the nature of the contracts referred to above, 
the equity of redemption on the part of the vendor, the 
rights of the holders of the equipment bonds under such 
contracts, and the interest of mortgagees of the railroad 
and general creditors, and the subject-matter of such con- 
tracts, all make the intervention of the court as a court of 
equity a necessity to determine the rights and to marshal 
and enforce the liens of parties, and that the possession of 
the res by the receiver as the officer of the court, pendente 
lite, is neither a conversion nor an unlawful withholding of 
possession. He is, therefore, unable to report in regard to 
said locomotives, any other or different rule of damages 
from that herein applied to the rolling stock included in 
said car trust.” 

The decree for sale of the Northern Railway had been 
previously entered March 29, 1884, and a like entry to sell 
The Toledo, Delphos and Burlington Railroad from Day- 
ton to Wellston was entered March 31, 1884 (p. 28, record 
in 1,277). The latter sale was made June 28, 1884 (p. 44, 
record in 1,277). The sale of the Northern Railway was 
postponed, and did not take place until a year afterward. 
The sale of June 28, 1884, was confirmed July 18, 1884 (p. 
46, record in 1,277). At these sales, the rolling stock in 
question here was not sold, nor was it ever taken into pos- 
session by any of the purchasers. 


Exception having been taken to the Master’s report 
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by the complainant, The Central Trust Company, as to the 
amount of compensation for the use of engines and dete- 
rioration thereof, were heard November 12, 1885 (p. 61, 
record in 1,277). At that hearing, The Grant Locomotive 
Works and R. 8. Grant were present, and prayed appeals 
to the Supreme Court of the United States from an order 
of court reducing the amount of compensation for use 
from $160 to $115 a month. 

February 8, 1887, nearly three years after these so- 
called orders of December 22, 1883, were set aside, and 
after the road sold in foreclosure had gone into new 
hands, and new rights had attached, and after the death of 
the circuit judge, R. 8S. Grant and The Grant Locomotive 
Works filed petitions setting forth with great detail nearly 
all the prior occurrences in the five cases mentioned, asking 
that the rescinding orders of April 10, 1884, be set aside, 
and the orders of December 22, 1883, be restored. 

To this petition, The Central Trust Company was 
brought in by rule, aud a hearing was had which resulted 
in the order of June 11, 1887 (p. 83, record in 1,277), set- 
ting aside the orders of April 10, 1884, and restoring the 
orders of December 22, 1883. Although the Central 
Trust Company prayed an appeal from this order of June 
11, the same was not prosecuted, as its counsel was satis- 
fied such appeal would be premature, and that the proper 
time to appeal would be when the orders of December 22, 
1883, were attempted to be enforced, which time has now 
arrived. 

In November, 1888, a motion was filed in case 3,554 
and in 3,578, by R. 8. Grant and by The Grant Locomotive 
Works, respectively, for an order to resell The Ciucinnati 
Northern Railway in pursuance of the power reserved in 
the order of sale thereof, to satisfy the amounts of the 
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two decrees of December 22, 1883, entered in that case; 
and a like motion to resell The Toledo, Delphos and Bur- 
lington Railroad in pursuance of the power reserved in 
the foreclosure sale thereof, to satisfy the amount of the 
orders of December 22, 1883, entered in that case. These 
motions resulted in the decrees now appealed from. 


This completes a statement of the proceedings in the 
five cases as far as the same are necessary to be known, in 
order to acquire an intelligent understanding of the nature 
ahd merits of these appeals; and if comment has at times 
crept in with statement, it is because we thought it neces- 
sary for clearness. 


AS TO THE MOTION TO DISMISS THE APPEAL 
OF THE CENTRAL TRUST COMPANY. 


The point is made by appellees that neither The Cen- 
tral Trust Company nor any bondholders, nor the pur- 
chasers at judicial sale nor their assignee, can appeal from 
the decrees of January 28, 1889, for want of interest in the 
subject. The result of this would be that no one can ap- 
peal from those decrees, and hence their correctness is un- 
assailable. This, if true, would be, though summary, yet 
a convenient disposition of the matter for appellees. That 
such is the result of the claim made by appellees ought to 
satisfy them of its unsoundness. 

To show that The Central Trust Company can not ap- 
peal, the appellees cite the case of The Farmers’ Loan and 
Trust Company v. Waterman, 106 U.S. 265, to show that 
The Central Trust Company has not sufficient interest to 
maintain the present appeals. We think the case cited has 
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no application to this one, and this can readily be shown. 
In the ease cited The Farmers’ Loan and Trust Company 
had caused a provision to be inserted in the decree of 
sale directing that the property be sold expressly subject 
to the claims that were asserting their priority over the 
first mortgage. The railroad was sold and bought on 
those express conditions and on such terms was con- 
firmed to the purchasers. It will thus be seen that The 
Farmers’ Loan and Trust Company did not pretend by 
the sale made to confer upon the purchasers a title free of 
the claims in question in the case. But on the contrary, 
by selling the railroad expressly subject to these claims, 
the purchasers took on the one hand the burden of their 
priority and on the other the benefit of their defeat. 
The Farmers’ Loan and Trust Company ceased to be con- 
cerned thereafter. It rid itself of all responsibility for 
those claims by the terms which it procured to be inserted 
in the order of sale, done doubtless for that purpose; and 
the responsibility of those claims was assumed by the pur- 
chasers in exoneration of the trustee. Under such cir- 
cumstances the Supreme Court well said, page 270: * The 
Trust Company by consenting to the decree ordering a 
sale subject to the back-pay and supply liens, in effect vol- 
untarily abandoned that part of the litigation and left it 
to be carried on thereafter between the several claimauts 
and purchasers alone.” 

But The Central Trust Company has never abandoned 
its resistance to these unjust orders of December 22, 1883. 
It did not turn that contest over to the purchasers at 
judicial sale to be fought out by them. The purchasers 
by their purchase succeeded to no such damnosa hereditas. 
The decree for sale entered March 31, 1883, provided that 
of the purchase price bid $20,000 should be paid in cash, 


tein —— « 


| 


ee ee ae . my 


> 


39 


and that as much more of said bid should be paid in cash 
as the court should from time to time require in order to 
meet claims which it might adjudge in that case to be 
prior in equity to the first mortgage, the court reserving 
the right to resell in case such calls were not paid within 
twenty days. The decree further provided that the bal- 
ance of the bid not paid in cash might either be paid in 
cash or that the purchaser should have the right to satisfy 
his bid in whole or in part by paying over and surrendering 
the first mortgage bonds of The Toledo, Delphos and Bur- 
lington Railroad Company and overdue and unpaid cou- 
pons belonging thereto (p. 35, record in 1,277). The decree 
further provided that the funds to arise from the proceeds of 
of sale should be applied: 1. To pay costs, ete. 2. To pay 
claims adjudged to have priority over the first mortgage in 
that case. 3. To the payment of the first mortgage bonds. 

The purchasers could not be reqnired to pay at all 
events such claims as should be adjudged to have priority 
over the first mortgage, as was the case in Zhe Farmers’ 
Loan and Trust Co. v. Waterman. The purchasers in the 
present case were required to pay only to the extent of 
their bid, and could not be compelled to pay in excess of 
it. When the purchasers’ bid was made and accepted, the 
extent of their liability was thereby determined. The ques- 
tion of priority is one pertaining to distribution, in which 
the trustee is certainly vitally interested. Moreover, every 
cent which these purchasers have to pay in cash diminishes 
the value of the bonds which the trustee is protecting. The 
reservation of the right to resell, made in the decree for 
sale, creates merely a lien upon the property sold in the 
hands of the purchasers. The Trust Company is the trustee 
tor the holders of the bonds covered by the mortgages fore- 
closed. By the sale the bid of these purchasers is substituted 
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for the property mortgaged. In effect, the court acts only 
as agent of the trustee in enforcing compliance by the pur- 
chasers with their bid. If the purchasers had chosen to 
pay into court the full amount of their bid in cash, such 
course would have been a complete defense to any claim 
against the railroad, such as is now asserted, and would dis- 
charge the road sold from the lien created by that reservation 
of the right to resell. In the event such payment of cash 
into court had been made, the entire fund would have been 
distributable to the bond holders represented by The Trust 
Company if there were no prior liens to satisfy. 

But the fund would have continued liable for payment 
of claims adjudged in the same case to be prior in right to 
the first mortgage bonds. Clearly every dollar taken from 
the fund to pay such prior claims would by so much re- 
duce the amount distributable to bond holders; the duty 
of The Trust Company being to the bond holders first, obvi- 
ously it must use every endeavor to keep intact the fund 
out of which its cestuis que trustent are to be paid. In the 
present case, the purchasers, being themselves bondhold- 
ers, chose to discharge their bid partly in cash and partly 
in bonds. Under the terms of the decree of sale, the value 
at which bonds could be received in payment depends en- 
tirely on the amount that may be required to pay claims 
prior in right within the terms of the decree of sale. The 
greater the amount of cash required, the smaller the value 
of the bonds. If it be assumed that the purchasers owned all 
of the bonds, surely it was the duty of the trustee to re- 
duce as far as possible the loss thereon, by the resistance 
of all claims whose establishment, by requiring the pay- 
ment of more cash, would pro tanto render the bonds less 
valuable. If the purchasers owned only part of the bonds, 
it was a duty the trustee owed the bond holders to see that 
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the cash distributable among their bonds should not be 
exhausted in payment of claims alleged to be prior in 
right. 

By the terms of the decree of sale, bonds were receiv- 
able in payment of bid “at such price or value as would 
be equivalent to the distributive amount the holders thereof 
would be entitled to receive thereon in case the whole 
amount of bid were to be paid in cash.” This fixes the 
maximum value of the bonds, the mortgagors being in- 
solvent. 

“The distributive amount, . . . in case the whole 
amount of the bid were to be paid in cash,” would be the 
difference between the bid and the amount of prior claims 
divided by the number of bonds. The greater the amount 
of prior claims, the less dividend on the bonds. And to 
defeat such prior claims, and thus to preserve the fund 
intact for the bondbolders, is the plainest duty of the 
trustee. Wherever a duty is imposed, a right arises to 
perform it. In legal contemplation, the entire amount of 
the bid, under the terms of this sale, is in the custody of 
the court, because by the terms of the sale it may be 
brought in. The application of appellees is for payment 
out of this same fund. They ask that a further payment 
of cash on account of the bid be paid into court, and by 
the court distributed to them, which, if done, takes just so 
much from the bond holder’s pocket. There is therefore 
no room Tor the presumption mentioned in appellees’ brief 
(page 19) that, because four years have elapsed since the 
sule, all the purchase price must be presumed to have been 
paid into court, and to have been distributed. Since it is 
only out of this purchase price petitioner’s claims can be 
satistied, if the purchasers have in truth paid the purchase 
price, their property is no longer answerable to appellees; 
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whose only recourse in that event would be against the 
original corporation with which they contracted by the 
agreements of lease for the sale of their locomotives. 

It must be remembered that the railroads in question 
were sold without including these locomotives, and that 
they never went into the hands or possession of the pur- 
chasers. At the time the railroads were sold, the decrees 
of December 22, 1883, had been annulled at the instance 
of the Trust Company, and the only claims of the petition- 
ers, R. S. Grant and The Grant Locomotive Works, then 
known to be pressing, were claims for compensation for 
the use of and for deterioration in market value of these 
locomotives. The Trust Company put the railroads to sale 
with an adjudication of the rights of these intervenors 
conspicuous upon the records. (Order of April 10, 1884, 
page 41, record in 1,277.) That adjudication expressly 
denied the right of the intervenors to have the original 
contract price of their engines adjudged to be a claim 
prior in equity to the first mortgage. Can it be said that, 
when a sale has been made under such circumstances, the 
trustee has no interest in seeing that the integrity of the 
sale is preserved? Moreover, when these intervening pe- 
titioners began their present movemeut by filing in these 
cases the petitions of February 8, 1887, resulting in the 
decrees now appealed from, they caused orders to be en- 
tered in the Circuit Court of the United States requiring 
The Central Trust Company and the purchasers to appear 
on or before a day named to show cause why the relief 
prayed for by said petitioners should not be granted. (p. 
48, record in 1,277.) 

It is therefore with but poor grace that they should be 
heard to say at this day that they brought into court to 
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resist their contention, parties who had no interest in op- | 
posing it. 

We submit that it is clear that The Central Trust 
Company is interested in the prosecution of these appeals, 
and that the motion to dismiss the same for want of such 
interest ought to be denied. And we further submit that 
the motion to dismiss shows no color of right. 


AS TO THE APPEAL OF THE DAYTON, FT.WAYNE 
AND CHICAGO RAILROAD COMPANY. 


It is claimed by appellees that this railroad company, 
as assignee of the purchasers at judicial sale of the road 
sold in case 3,578, now ordered to be resold by the decrees 
herein entered January 28, 1889, upon failure of purchasers 
to pay the amounts called for in said decrees, has not such 
interest as will enable it to maintain this appeal. 

They cite the case of Swan v. Wright’s Executor, 110 
U.S. 590. It is clear, however, that that case does not 
control this one. Under the decree in the case cited, 
Swan, the appellant, had no standing in court to review 
the judgment subject to which, by express agreement, he 
had purchased the property at a stipulated sum. By his 
purchase, he had obtained the property for a less sum than 
he could otherwise have bought it for. If the prior claim 
which Swan attacked by his appeal had been set aside, the 
circumstances were such that the benefit thereof ought to 
have accrued to the bond holders and not to Swan. 

The decree in Swan v. Wright provided that the sale 
should be subject to all liens that had been or might be 
established as liens prior to the mortgage as the result of 


references theretofore made or then pending; that $300,- 
000 of the purchase-money should be paid as earnest, un- 
der the decree, and be subject to the order of the court, 
and, upon confirmation of the sale to be made under the 
decree, the purchasers should be invested with good title, 
subject, however, to what might remain unpaid of the claims | 
and liens established as prior and superior:to the first 
mortgage (p. 595). The amount bid at the sale was 
$600,000. The sale was reported April 3, 1887, to Swan 
as purchaser. The report of the master sustaining 
Wright’s claim as a lien prior to the mortgage was made 
April 7, 1877, four days after the sale. 

June 13, 1877, Swan, in his capacity of purchaser, ap- 
peared in the case and opposed the confirmation of the re- 
port of the mastcr establishing Wright’s claim. His oppo- 
sition, however, was not sustained, and the report of the 
master was confirmed. ‘T'wo days after this the sale of the 
railroad was confirmed, and a deed was made of the railroad 
to Swan, which, on its face, made the railroad subject to 
all claims which the court had established as paramount 
to the first mortgage. This would include the claim of 
Wright, as the priority of that claim had been established 
by the court but two days before the acceptance of the deed. 

Swan, having sold his railroad, perhaps at an ad- 
vance, began a suit to have the claim of Wright set aside 
upon the ground of fraud (p. 597). His case was dismissed 
by the court below, because, by the confirmation, Swan 
had practically agreed to pay the debt he was now seeking 
todestroy. He had practically gotten credit for the face of 
that claim in his purchase of the railroad, by being able to 
buy for that much less. Moreover, when the court con- 
tirmed Wright’s claim, in opposition to Swan’s objection, 
the latter made no motion to have the sale of the railroad 
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of which he was purchaser set aside, but took the prop- 
erty. Such act on his part was clearly a waiver of the 
right to object in any other form to the correctness of 
Wright’s claim. The view of the transaction taken by 
the Supreme Court was that Swan had bought the railroad 
expressly subject to the lien in question (p. 598). At page 
599 the court said: “So that, as respects these claims, 
purchasers were explicitly warned that they must buy the 
property and take title thereto subject to their future al- 
lowance by the court. That warning was as distinct as if 
the claims had been specifically described in the decree by 
the names of the parties prosecuting them, and although 
Swan has conveyed the property to the Alabama Great 
Southern Railroad Company, not only without covenants 
of warranty, but with a clause in the deed distinctly de- 
claring that it shall not be construed ‘to express or imply 
any covenant’ by him, he now asks the court to recognize 
his right, as purchaser, upon newly discovered evidence, 
to show that the lien established on behalf of Wright’s es- 
tate ought not to have been recognized. When his as- 
siguors or vendors purchased, they knew, or by inspection 
of the record, could have known of the pendency of the 
Wright claims. Before the sale was confirmed, the court 
declined to permit him, as purchaser, to reopen the dis- 
pute as to those claims. He made no suggestion that he 
purchased in ignorance either of their existence, or of the 
reservation by the court of its right to establish them as 
superior ljens upon the property; nor that they had 
allowed larger amounts than originally contended for, nor 
did he ask, in view of their allowance, that he be per- 
mitted to surrender his purcuase, so that the property 
could be sold for the benefit of those having first liens. 
On the contrary, without objection from him, the sale was 
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confirmed, upon the condition, explicitly declared in the 
order of the court, that the purchaser bought subject to 
all liens of the character described in the decree of sale, 
and that such subordination of his and their rights should 
be expressed in the conveyance to him.” 

Again the court said (page 600), speaking of Swan: 
‘‘ He here proceeds upon the assumption that while assert- 
ing title in himself, under and by virtue of the decree of 
sale, he may claim the aid of a court of equity in repudi- 
ating the essential condition upon which he received title; 
and that too without offering or being in a condition 
to offer a return of the property, in which contingency 
—the Wright claims being disallowed—it might be resold 
for the benefit of the bondholders unincumbered by these 
claims.”’ 

And at page 601, the court further said: “All that 
we decide is, that in view of the express terms of the de- 
cree of sale, and since neither the purchaser nor the grantee 
proposes to surrender the property to be resold for the ben- 
efit of the party concerned, such purchaser has no stand- 
ing in court for the purpose of re-litigating the claims ex- 
pressly subject to which he bought and took title.” 

In the present case, the difference in the circumstances 
is very distinct. ‘he purchasers of the railroad in the 
present case did not buy subject to the decrees of Decem- 
ber 22, 1883. Atthe time of the purchase those decrees 
were dead and thought to be beyond resurrection. It 
seems clear that the purchaser buying under such circum- 
stances, ought to have the right to resist their re-appear- 
ance. 

Under the terms of sale in the present case, the pur- 
chaser takes the property subject to no claims whatever. 
He agrees to pay his bid, and that is the end of it. The 
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~ eourt has given him a right to pay a certain portion of the 


bid in bonds. But in whatever way the payment of the 
purchase price may be made, the purchaser, upon compli- 
ance with his bid, takes a clear title. Under the terms of 
this sate, the right reserved to resell upon failure to pay 
calls for cash made within the limit of the bid to satisfy 
the character of claims covered by the terms of the reser- 
vation, operates as a lien upon the corpus of the railroad, 
and those who have acquired, by assignment, the owner- 
ship of that railroad from the purchasers at judicial sale, 
have the right to be heard when such lien is sought to be 
enforced by resale. 


Williams v. Morgan, 111 U.S. 697-8. 


We submit that the motion to dismiss this appeal 
should be overruled, and that it shows no color of right. 


MOTIONS TO AFFIRM DECREES WITH TEN PER 
CENT DAMAGES. 


Appellees claiming that there is color of right to the 
dismissal of the appeals on the ground that neither the 
Central Trust Company nor the purchasers of the railroad 
has sufficient standing in court to maintain an appeal, now 
ask an affirmance of the decrees below, in case their mo- 
tion to dismiss be denied. The motion to affirm is based 
upon paragraph 5, rule 6, which authorizes such motion 
where it is manifest the appeal is taken for delay only. 
The appellees claim that these appeals are manifestly for 
delay only. The reasons they give for the claim are that 
the decrees of January 28, 1889, were “ merely decrees to 


48 


carry into effect the former action of the court, which de 
crees it will appear are now incontestable by any one in 
any forum, and are in absolute force and effect.” (Ap- 
pellees’ brief, page 21.) 

But whether the decrees of December, 1883, are “ in 
absolute foree and effect,” is the question. The contention 
of appellants is that they were annulled by the subsequent 
decrees of April 10, 1884, and that it was error in the court 
to enforce them nearly five years after the property had 
been bought on the faith of what had occurred before sale 
and without notice given at the sale or at the confirmation 
thereof, that the pretended decrees would be further as- 
serted. So that the real question on these appeals is, 
“ Were the decrees of December 22, 1883, final, and was it 
beyond the power of the circuit judge to set them aside 
at the next term of court upon discovering that they had 
been entered without any evidence, without a hearing or 
adjudication, or any attempt at an adjudication, but upon 
the consent, as was supposed, of all parties in interest, but 
who, in fact, had not so consented ? ” 

Our contention is that under such circumstances the 
court had the right to rescind the orders and to substitute 
therefor, as it did, other orders giving the intervenors such 
rights as they were entitled to in law and equity, being 
the same rights granted to other owners of rolling stock 
in use upon these roads under contracts similar to those 
made by Grant. 

But the intervenors, not satisfied with the application 
to themselves of the principle that equality is equity, 
sought an advantage by means of the decrees in ques- 
tion. They were not entered upon issue tendered to 
any party having an interest in resisting the claims 
of the petitioners. The receiver alone was directed 
to answer the petitions. This was a matter within 
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the control of the petitioners, as the practice, in mat- 
ters of intervening petitions in foreclosure cases, is for 
intervenors to obtain an order against the proper party to 
show cause why the relief asked for should not be granted. 
It is idle to speak of the receiveras representing the com- 
plainant in the cases below in any claims upon the prop- 
erty adverse to the complainant. The receiver is not a 
party to the suit either in his official or individual char- 
acter. 

He is, as termed in Justice Blatchford’s opinion in 
Union Trust Co. v. Illinois Midland Co.,117 U. 8. 469, 
‘the executive officer of the court, intrusted with all the 
properties committed to his charge, to use and preserve 
them under the direction of the court for the benefit of all 
parties in interest.” But a receiver, has nothing to do 
with the question of priority as betweeu parties to the liti- 
gation. They litigate for themselves. Those matters have 
not been intrusted to his keeping. A decree is a solemn 
judgment of the court between the parties, pronounced 
upon issues made. It is the judicial ascertainment and 
declaration that the one party or the other has established 
or failed to establish the right asserted. That an order to 
u receiver to purchase supplies may, in the first instance, 
be made ex parte is not denied; but in such cases such or- 
der will be modified or rescinded, upon proper showing by 
the parties adversely interested. To the claim that these 
orders are decrees in the judicial sense of the term, it may 
be answered upon the authority of Washington Railroad 
Co. v. Bradleys, 10 Wall. 299, that they are void. In that 
case, among other things, the court said, at page 303: “It 
is hardly necessary to repeat the axioms in the equity law 
of procedure, that the allegations and proofs must agree, 
that the court can consider only what is put in issue by 
the proceedings ; that averments without proofs and proofs 
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without averments are alike unavailing; and that the de- 
cree must conform to the scope and object of the prayer, 
and can not go beyond them.” 

jut if this order’is to be treated as a direction to buy 
property, such direction would not be a decree in the ju- 
dicial sense of that term. And as in all cases of alleged 
contract for purchase of property, there being a dispute as 
to the existence of the contract, that dispute can be settled 
only by litigation. The court made the entries in Decem- 
ber, 1883, but shortly thereafter a solemn declaration was 
entered upon its records by the circuit judge and district 
judge who made the entries to the effect that the preceding 
orders of December 22, 1883, had been entered under mis- 
apprehension. It may be inferred from what the court 
declared that it was either a case of fraud, accident, or 
mistake, or possibly all combined. So that at this date we 
have merely the allegation of the intervenors that a contract 
was made through the receiver with the court. The pro- 
duction of entries is evidence thereof, but such orders do 
not show that the intervenors agreed to waive any title or 
claim to the rolling stock upon the making of the orders, 
but only that “they were willing to do so upon being 
paid,” 

But it is insisted by the petitioners that these orders 
of December, 1885, were final decrees in the judicial sense 
of that term, and that the subsequent orders made by Judge 
Baxter, April 10,1884, whereby the December orders were 
expunged, are nullities and must be disregarded. The 
petitioners claim that the power to make the April orders 
depends upon whether the December entries were final. 
They claim these orders are final; upon this point we take 
issue. 


Whether a decree in equity made in the Circuit Court 
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of the United States is final depends upon whether an ap- 
peal would lie therefrom to the Supreme Court. 

Appeals to the Supreme Court are allowed from “all 
final entries of any Circuit Court.” (Revised Statutes, sec. 
692.) 

The decisions of the Supreme Court, from an early 
date to the present time, have been frequent wherein the 
question was discussed and decided as to what constitutes 
a final decree. In the earlier days the Supreme Court was 
more inclined than it is at the present time to entertain ap- 
peals from orders below that were not strictly final in their 
character. A more rigid rule is now adhered to. 

In Forgay v. Conrad, 6 How. 204, the Supreme Court 
said : 

“And when the decree decides the right to the property 
in contest, and directs it to be delivered up by the defendant to 
the complainant, or directs it to be sold, or directs the defendant 
to pay a certain sum of money to the complainant, and the com- 
plainant is entitled to have such decree carried into immediate 
execution, the decree must be regarded as a final one to that 
extent, and authorizes an appeal to this court, although so 
much of the bill is retained in the Circuit Court as is neces- 
sary for the purpose of adjusting by a further decree the 
accounts between the parties pursuant to the decree passed. 

“This rule, of course, does not extend to cases where 
money is directed to be paid into court, or property to be 
delivered to a receiver, or property held in trust to be de- 
livered to a new trustee appointed by the court, or to cases 
of alike description. Orders of that kind are frequently 
and necessarily made in the progress of a cause.” 

In the case cited the appeal was taken by a party 
against whom and others a bill had been filed to set aside a 
conveyance of real estate on the ground of fraud, resulting 
in a decree adjudging the deeds void, and directing the 
party appellant to convey the land to complainant. Ap- 
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peal was taken from that part of the decree commanding 
the reconveyance of the property. The decree appealed 
from proceeded to direct that accounts be taken to ascer- 
tain the amount of mesne profits for which the fraudulent 
vendee should be held liable. Upon a motion to dismiss 
the appeal it was contended that the order or decree was 
not final, and could not be final until after the master’s re- 
port came in and had been passed upon by thecourt. The 
Supreme Court, to this suggestion, said that if appellants 
were required to wait forthe report of the master they 
would be subjected to irreparable injury, because the lands 
and slaves, which they claimed, would be taken out of their 
possession and the proceeds distributed among creditors of 
complainant before they could have an opportunity of be- 
ing heard in defense of their right. The right of appeal 
in the case cited was based solely upon the fact that the 
decree below involved an immediate transfer of title, and 
that irreparable injury occasioned thereby would be sus- 
tained by appellant if not allowed to appeal. So that to 
warrant av appeal, if the decree be not final in all respects, 
it must at least have the effect of operating to transfer 
title or produce irreparable injury, if appeal be not per- 
mitted. 

It is easy to see that the December orders could not 
have any of the effects which were regarded in Forgay v. 
Conrad as sutficient to give the foundation for an appeal. 
At the date of these orders the locomotives were already 
in possession of the receiver. That officer took possession 
of the same by virtue of his appointment as receiver in 
October, 1885. There was, therefore, no change of pos- 
session, nor did those orders operate to transfer title from 
the petitioners to the receiver, or to the defendant railroad 


company, or to the mortgagee; those orders can not be 
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deemed as having the effect of transferring title prior to 
the payment of the purchase-money. There are two cases 
in the same volume following next after Forgay v. Conrad, 
wherein the decrees were held not to be final, namely, Per- 
kins v. Fourniquet and Pulliam v. Christian. In the last 
case (6 How. 209) the decree had set aside a conveyance as 
being in fraud of the bankrupt law, and directed the 
trustee in insolvency to deliver over to the assignee in 
bankruptey the property remaining undisposed of in his 
hands, but did not decide: how far the trustee was liable 
for the proceeds of sales previously made and paid away 
to creditors, but directed an account to be taken of these 
last sums. The court held that such decree was not final. 
The language used in that connection is significant in the 
present instance. The court said: 

“There is no sale or change of the property ordered 
which can operate injuriously to the parties. Under such 
circumstances, the decree not being final as to the whole 
matter in controversy, the appeal must be dismissed.” 
(See p. 212.) 

This case forcibly illustrates that where an order is 
made in a cause prior to the final decree disposing of the 
‘vase, such order must operate as an immediate transfer of 
title, or as an irreparable injury, to warrant an appeal. 

In Craighead v. Wilson, 18 How. 200, complainants had 
filed a bill to establish their title as heirs to certain prop- 
erty, and a decree had been obtained adjudging them to be 
heirs and entitled to the estate, and referring the matter to 
a special master to take an account as to the amount of 
the property. Such decree was held not to be a final 
decree. The court said: 

“To authorize an appeal, the decree must be final in all 
matters within the pleading, so that an affirmance of the decree 
will end the suit.” 
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This case also holds (p. 202) that the decision in For- 
gay v. Conrad (supra) sustaining the appeal was made un- 
der the peculiar circumstances of that case. The peculiar 
circumstances have already been sufficiently adverted to, 
namely, that the execution of the decree would have op- 
erated as an irreparable injury to the defendant in the 
event of his success on the appeal. 


In Beebee v. Russell, 19 How. 284, the court said: 


“Tt has been the object of this court at all times, 

though an accidental deviation may be found, to restrict 
the cases which have beev brought to this court, either by 
appeal or writ of error, to those in which the rights of the 
parties have been fully and finally determined by judg- 
ments or decrees in the court below, whether they were 
cases in admiralty, in equity, or common. law. 
This court also ruled in Brown v. Swann (9 Peters, 1), that 
a decree enjoining a judgment at law taxing a sum which 
remained to be ascertained with precision was not final, to 
permit an appeal from it. We might multiply citations 
from the reports of this court to show its caution upon 
this subject.” 


At page 286 the court further said: 


“The object of the law, and the interpretation of it 
by this court, is to prevent a case from coming to it from 
the courts below in which the whole controversy has not 
been determined finally.” 


And at page 287 the court, in deciding what would 
constitute a final decree, said : 


“So a decree upon the coming in of the master’s re- 
port on a bill for specific performance, ascertaining the 
quantity of land to be conveyed, and the balance of money 
to be paid, and that the conveyance should be executed on 
such balance being tendered, is a final decree. (Naris v. 
Waters, 1 John. Ch. 85.) But in the last case cited it 
would not have been final if the decree had not directed the 
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conveyance of the land upon the sum found by the master 
being tendered.” 

In speaking of the Forgay case, and that the decree 
there was final, the court said (see p. 287): 

“ But it was so, upon the ground that the whole merits 
of the controversy between the parties had been deter- 
mined, that the execution had been awarded, and that the 
case had been referred to the master merely for the purpose 
of adjusting the accounts. The fact is, the order of the 
court in that case for referring it to a master was peculiar, 
making it doubtful, if it could in any way control or qual- 
ify the antecedent decree of the court upon the whole 
merits of the controversy, or modify it in any way, except 
upon a petition for rehearing. We refer to the case, how- 
ever, with confidence, to show that the reasoning of the 
opinion is cautionary upon the subject of bringing appeals, 
and confirmatory of what we have said in this case. We 
dismiss the case.” 

The court calls attention to the fact that it was the 
awarding of execution in the Forgay case which made the 
order therein entered appealable, and that there was noth- 
ing in the nature of the reference to the master’s report 
that would likely modify in any way that order. This is 
very important in the present case, because the December, 
1883, orders awarded no execution to the petitioners, and 
did not give them any method of collecting their money 
except as the receiver might choose to pay out of the earn- 
ings. The petitioners obtained by the decree (so called), 
no right to sell the corpus of the property to enforce their 
order, and the subsequent course of the case might have 
been such as not only to modify the December decrees, but 
to prevent the realization of any money whatever there- 
under by petitioners. 

The intervening petitions, filed in October, 1883, by 
R. S. Grant and The Grant Locomotive Works, were a 
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mere ingraft upon the bill of foreclosure. No subpena or 
other process against defendant had been issued on the pe- 
titions. Those petitions were to abide the result of the 
main cause. At the time the December orders were issued, 
there had been no order of sale entered in the foreclosure 
case; not even a decree pro confesso had been entered 
against the defendant. Non constat but that the defendant 
railroad company might have paid off the delinquent 
coupons upon which the right to foreclose was based, and 
have thus defeated any foreclosure or sale of the premises. 

We think that the language of the court in Beebe 
v. Russell, ‘just cited, is strongly applicable when we 
come to consider that the subsequent course of the fore- 
closure case might have been such as to render the Decem- 
ber orders entirely valueless to the locomotive owners, and 
consequently entirely harmless to the defendant or the first 
mortgage bond holders. 

In Thompson v. Dean, 7 Wall., the decree directed that 
the defendant below, appellant in the Supreme Court, 
transfer forthwith upon the books of the company 194 
shares of stock, and directed further that an account be 
tuken as to the amount paid and to be paid on dividends 
received on said stock. The question in the Supreme 
Court was whether this deeree was final. It was held that 
it was final upon the ground stated by the court at page 
345, namely : 

; 

“In this case the decree directs the performance of a 
specific act, and requires that it be done forthwith. The 
effect of the act when done is to invest the transferees with 
all the rights of ownership. It changes the property in 
the stock as absolutely and as completely as could be done 


by execution on a decree for sale. It looks to no future 
modification or change of the decree.” 
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And the court restated the rule on the subject as laid 
down in Forgay v. Conrad, in the following language : 

“When the decree decides the right to the property 
in contest, and directs it to be delivered up by the defend- 
ant to the complainant, or directs it to be sold, or directs 
the defendant to pay a certain sum of money to the com- 
plainant, and the complainant is entitled to have such de- 
cree carried immediately into execution, the decree must be 
regarded as a final one to that extent.” 


It is to be observed that in our case there was no prop- 
erty in contest, because there was no contest involving 
title, and no property was directed to be delivered up in 
pursuance of an adjudication as to title, nor was any sum 
of money directed to be paid in pursuance thereof. The 
December orders amounted merely to a declaration that 
the court deemed it expedient for the receiver to buy these 
locomotives ; and directed that he do so; and until money 
was applied to the purchase of such locomotives, to which 
either The Central Trust Company as mortgagee, or some 
other party in interest, should claim a better right or title 
than petitioners, there was no injury done and nothing 
about which to inaugurate a contest. 

In Railroad Company v. Swasey, 23 Wall. 405, a bill 
had been tiled to subject certain stock owned by the State 
of North Carolina in a railroad company to the payment 
of bonds issned by said state in payment of the state sub- 
scription to said stock, for payment of which bonds the 
state pledged as collateral the stock it owned in the rail- 
road company. A decree was entered appointing a re- 
ceiver to collect the dividends on the stock, finding that 
said dividends were insufficient to meet the interest in de- 
fault upon the bonds; and further finding that the com- 
plainant had the right to have the necessary proportion of 
the stock sold to pay said interest ; and ordered, adjudged, 
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and decreed that the commissioner theretofore appointed 
take an account of unpaid interest and of such other in- 
terest as would be due before the first day of April, 1875; 
and further directed that such proportion of the stock of 
the state in the railroad company as might be equitably 
applicable to the payment of said interest be sold unless 
the state within a time given levied a tax sufficient to pay 
said coupons. This was held not to bea final decree. The 
court said : 

“An appeal may be taken from a decree of foreclos- 
ure and sale when the rights of the parties have all been 
settled, and nothing remains to be done by the court but 
to make the sale and pay out the proceeds. The sale in 
such case is the execution of the decree. But to justify 
such a sale the amount due upon the debt must be de- 
termined.” | 

And in the case of Crosby v. Buchanan, id. 453, the 
court said : 


“Cases can not be brought to this court upon appeal 
in parcels. We must have the whole of a cause or none. 
The court below must settle all the merits before we can 
accept jurisdiction. Appeals will lie, as has been frequently 
held, when nothing remains to be done except to enforce 
and give effect to what has been decreed, but until all the 
rights of the parties have been finally passed upon and 
settled, this can not be the condition of a cause. Nothing 
must be left below when an appeal is taken but to execute 
the decree.” 


We think it clear that this language means that the 
Supreme Court of the United States will not entertain ap- 
peals from decrees made incidentally in the course of a 
railroad foreclosure suit. If so, that court would be over- 
whelmed with separate appeals in cases where one appeal 
taken from the order of sale, or the order of distribution, 
would answer the same purpose. For example, in the 
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present case, if an appeal had been attempted to the Su- 
preme Court from the December orders, we take it the 
Supreme Court on motion to dismiss would have held the 
appeal premature, because the orders provide that any 
balance of the amount of the purchase price of the loco- 
motives not paid out of earnings should be paid out of 
proceeds of sale. It might well have been said there may 
never be a sale of the property. 

A sale could be made only under the bill to foreclose, 
inasmuch as the December, 1883, orders, so far from award- 
ing execution, did not even grant the right to sell. There- 
fore, every thing which constituted a defense to the fore- 
closure bill would defeat the execution of those orders. 
The railroad company might, at the date of those orders, 
have successfully defended against the bill; or, if an order 
had been entered directing the sale of the road on failure 
to pay, after the time fixed, the amount due on coupons, 
the company could have defeated foreclosure by paying 
that amount; or, if a sale had taken place, the property 
might have brought enough to pay all parties in interest 
in full. We think it perfectly clear that any of these 
grounds would have been sufficient to insure a dismissal 
of an appeal, by the Supreme Court, taken from the De- 
cember orders. 

In Grant v. Phenix Ins. Co., 106 U. 8S. 481, the court 
said : 

“ The present decree is not final according to this rule. 
It does not order a sale of the property. . . . It is true 
the court finds the amount due the appellee largely exceeds 
the value of the property, but this is only as a foundation 
for the order appointing the receiver. . . . The order 
for the delivery of the property is only in aid of the fore- 
closure proceedings, and to subject the income, pending 


the suit, to the payment of any sum that may in the end 
be found to be due. . . . There is no order, as in For- 
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gay v, Conrad, 6 How. 201; Thomson v. Dean, 7 Wall. 342, 
and other cases of like character, adjudging the property 
to belong absolutely to the appellee, and ordering immedi- 
ale delivery of possession. In Forgay v. Conrad, supra, 
Which is a leading case on this question, it is expressly 
said by Mr. Chief Justice Taney that the rule did not ex- 
tend to cases where property was directed to be delivered 
toa receiver. The reason is that the possession of the re- 
ceiver is that of the court, and he holds, pending the suit, 
for the benefit of whomsoever it shall in the end be found 
to concern. Neither the title nor the rights of the parties 
are changed by his possession. Ile acts as the representa- 
tive of the court in keeping the property so that it may 
be subjected to any decree that shall finally be rendered 
against it.” 

The December orders did not direct any sale; and if 
the decree in Grant v. Phanix Ins. Co. was not final, be- 
cause it did not ordera sale of the property, surely it is suf- 
ficient to establish the fact that the December orders are 
not final, for they do not direct a sale. 

See also, Burlington, ete., Ry. Co. v. Simmons, 1238 
U.S. 52. 


Suppose an appeal had been taken from the December 
orders to the Supreme Court, and that those orders had 
been aflirmed, what would the result have been? The 
‘tilroad would still have to be sold in order to realize or 
make good the lien, and there is no case where an appeal 
has been allowed from an order merely establishing a lien 
without giving a right of sale. 

The orders merely provided that any balance re- 
maining 


‘unpaid at the date of the foreclosure and sale of the said 
railroad or of the said division shall be a first lien thereon, 
and that said sale shall be made subject thereto.” 


It is to be observed that these orders do not even direct that 


61 


this undefined balance shall be paid out of the proceeds of 
sale, if such a sale ever should occur; but, on the contrary, 
they provide that such balance shall constitute a lien on 
the railroad in the hands of the purchaser; for the orders 
say, “ Said sale shall be made subject thereto.” 

Under such an order as the above no right of appeal 
could possibly attach until there had been a foreclosure and 
sale, because until then it could not be determined that any 
party in interest would be injured by such orders, The only 
way in which such orders could operate to the prejudice of 
the trustees, or of the railroad company itself, would be by 
dimishing the price which the railroad would fetch at the 
foreclosure sale, if one should ever be decreed. The orders 
required that the purchaser should take the property sub- 
ject thereto, and consequently he would bid that much less 
for the property. 

Upon the foreclosure sale, the property might have 
brought enough to pay all the liens. In that event the 
complainant would have no right of appeal, because it 
would not have been injured, and the right of appeal 
would have devolved on the defendant, the railroad com- 
pany. In the meantime it was impossible to determine 
whose rights were injured by the order, and consequently 
to whom the right of appeal accrued. 

It thus appears that not only the amount of these liens 
at the date of sale, should one ever occur, was undefined, 
but also the party at whose expense the discharge thereof 
ultimately should be made, and therefore in whom the 
right of appeal vested, was likewise unascertained. 

In Porter v. Bessemer Steel Co., 120 U. 8. 649, it was 
held that an appeal would not lie from an order declaring 
that all claims for labor, material, and supplies, were a lien 
upon the corpus of the property, prior to the first mort- 
gage, for the reason that the names of the persons in 


whose favor such liens existed were not specified in said 
decree, and that no party was named who could appeal 
from such order. (See p. 677.) 

It is equally important that the amount of the claims 
should be ascertained as that the names of the owners 
thereof should be specified. 

In the case of Green v. Fisk, 103 U.S. 518, the bill had 
been filed to obtain partition of real estate wherein the com- 
plainant claimed to be the owner of one-half of the prop- 
erty in question, and alleged that it was not susceptible of 
division, and prayed a sale thereof. Upon hearing, the 
complainant was decreed to be the owner of one-half of 
the property, and the case was referred to J. W. Gurley, 
master, to proceed to a partition according to law under 
the direction of the court. This decree was held not to be 
final. The court said, at page 520: 

‘“‘In this case a partition by sale was asked for, because 
the property was not susceptible of division in kind. That 
the court has not ordered, and the reference to the master 
was undoubtedly to ascertain, among other things, whether 
such a proceeding was in fact necessary in order to divide the 
property. The master was in every thing to proceed under 
the direction of the court. He had no fixed duty to perform. 
He was the mere assistant of the court, not in executing its 
process, but in completing its adjudication of the partition 
which was asked. . . . In foreclosure suits, it has 
been held that a decree which settles all the rights of the 
parties and leaves nothing to be done but to make a sale 
and pay over the proceeds, is final for the purposes of an 
appeal. The reason is, that in such a case the sale is the 
execution of the decree of the court, and simply enforces 
the rights of the parties as finally adjudicated. Here, 
however, such is not the case, because still the court must 
act judicially in making the partition it has ordered. 
What remains to be done is not ministerial, but judicial. 
. « + The court is still to exercise its judicial discretion 
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in directing the movements and approving the acts of its 
assistants, until it has finally settled and determined on the 
details of the partition.” 

And so in the present case. This cause still remained 
before the court as a pending case, wherein it was in- 
trusted with the duty of conducting this cause to a con- 
clusion, and in the meantime to administer through its 
assistants the property which it had taken in its posses- 
sion. That the court might review its own orders given 
to such receiver, and might review all acts of the receiver, 
controlling the same, as the exigencies of the case might 
require, until the case was ended, it seems to us can not 
be doubted. 

The case of The Union Trust Company v. The Illinois 
Midland Company, 117 U. 8. 434, is, in several respects, 
conclusive of the present controversy,.in our judgment. 

First. That case decides that where, in the adminis- 
tration of a railroad receivership, exigencies require that 
the court direct the receiver to make expenditures for the 
purpose of putting the road in repair, it may be done 
without notice to parties in interest, or even before a lien- 
holder be made a party to the case. But where such order 
is made, whether without notice to a lien-holder, or before 
such lien-holder is made a party to the case, the order is 
always open to subsequent inquiry by the court. And the 
party who buys certificates issued in pursuance of an order 
made under such circumstances takes them subject to the 
right of parties to inquire into the fairness and validity of 
such order, and to have the same set aside should it appear 
unjust or improper. This is clearly what is meant by the 
Supreme Court in the language used by it at page 456, 
wherein it says: 

“Its power to do this does not depend on consent nor 
on prior notice. Consent is desirable, but seldom practi- 
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cable, where the debts exceed the value of the property. 
Though prior notice to persons interested, by notifying 
them as parties, first requiring them to be made parties if 
they are not, is generally the better way, yet many circum- 
stances may be officially equivalent to prior notice. A full 
opportunity, as in this case, to be heard, on evidence, as to 
the propriety of the expenditures and of making them a 
first lien, is judicially equivalent. The receiver, and those 
lending money to him on certificates issued on orders 
made without prior notice to parties interested, take the 
risk of the final action of the court in regard to the loans. 
The court always retains control of the matter, its records are 
accessible to lenders and subsequent holders, and the cer- 
tificates are not negotiable instruments.” 

It is to be observed that the court speaks of a “ full 
opportunity ” to be heard “on evidence” as to the pro- 
priety of the expenditures and of making them a first lien 
as the judicial equivalent to a prior notice; and it says 
the receiver and the money lender take the risk of the 
final action of the court in regard to loans of this character. 

Neither the trustee in the mortgage, nor the defendant, 
the railroad company, had prior notice of the petitions in 
question, nor of the application for the orders of December 
22, 1883; nor had they the judicial equivalent thereof, 
namely, full opportunity to be heard on evidence as to the 
propriety of the expenditures and of making them a first 
lien. Their right to this “judicial equivalent” continued 
to exist until such opportunity was afforded; and for the 
purpose of affording such opportunity the court “always 
retains control of the matter.” | 

The present case is stronger than the ordinary case ot 
a purchaser of receiver’s certificates, because such pur- 
chaser has usually only constructive notice, while in the 
present case Grant and his solicitor had actual notice of 


the manner in which these orders were entered. The first 
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result of the decision in the Midland case (see p. 456), 
therefore, is that an order entered by a court directing a 
receiver to purchase supplies for a railroad is not conclus- 
ive or final, either as to the receiver or the purchaser of 
receiver's certificates, until the parties in interest have had 
full opportunity to test the question of the propriety of is- 
suing such certificates and of making the same a first lien. 
According to this view, the orders in question here can 
not be regarded as final. 

Second. The next conclusion to be drawn from the Mid- 
land case is that orders made in the administration of a 
receivership, prior to a final decree of foreclosure and sale, 
are merely interlocutory, and may be altered or varied in 
such final decree, though years may have intervened be- 
tween the first and the final orders. 

This is clearly shown by the action of the court in 
above case in reference to the appeal of Waring Brothers 
(see p. 475). On June 11, 1884, after the matter had been 
referred to a master and the master had reported in favor 
of the claim, the Circuit Court entered a decree as fol- 
lows : 

“And the court approves the findings and conclusions 
of the special commissioner under the head of the loan ac- 
count in said report. . . . And that there was a bal- 
ance of $54,900 and $32,000 respectively, due on account 
of such loan, and the court orders, adjudges, and oe 


that the holders of such claim are entitled to pro rata pay 
ment out of the trust estate before payment of bonds.” 


But by the final decree these two items were declared 
to be subordinate to the mortgage bonds, though allowed as 
an indebtedness contracted by the receivers. (See p. 477.) 

_ This final decree was entered on June 1, 1885 (see p. 
450 at the bottom), so that an entire year, lacking a few 
days, had elapsed between the making of a decree declar- 
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ing certain balances to be a lien prior to all bonds, and the 
final decree declaring the same balances to be subordinate 
to the mortgage bonds. 

It never occurred to any one to claim that said final 
decree was a nullity. 

The same point arises upon the appeal in the same 
ease of S. A. Fletcher & Co. (See p. 480.) They were 
the holders of three certificates of the 17th series, and four 
certificates of the 18th series. By the orders of June 29, 
1881, under which such certificates were issued, each cer- 
tificate was declared to be a special charge and lien on the 
line and property in respect of which it should be issued, 
superior in lien to all mortgage bonds and debts of the com- 
pany and receiver's debts, except such receiver's debts as 
had theretofore been declared by order of court to be spec- 
ial charges and liens on such line and property. (See p. 
481.) In the final decree, which was entered June 3, 1885, 
the court reserved for future determination all questions 
of the relative priorities and equities among those holding 
receiver's certificates in case the respective property did 
not sell for enough to pay them all in ‘full. From this 
modification, by the final order entered four years after- 
ward, of the prior order of June 29, 1881, Fletcher took 
his appeal, and the Supreme Court held that the modifica- 
tion was proper, no one supposing or even suggesting that 
the order of the 29th of June, 1881, was final. 

The decision holds (except as to taxes and receiver's 
certificates issued to pay taxes) that there can be no prior- 
ity or preference among receiver's debts, “but that all 
should stand alike, notwithstanding any orders heretofore 
made.” 

This opinion in itself is conclusive that orders, made 
in a case by the court in the course of administration of a 
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cause, whereby a receiver is directed to make repairs or 
purchase supplies, rolling stock, or other material, do not 
become final orders, as soon as the term at which they 
were made, has passed, taking rank as a lien on the prop- 
erty as of that date; so as to deprive the court of the 
right subsequently to issue any other certificates, in the 
course of the administration of the property, no matter 
what exigencies might arise, of equal dignity with those is- 
sued prior thereto. Such a doctrine is at war with every 
principle laid down by the Supreme Court in the case 
aforesaid. But it comes to that if courts are to have their 
hands tied by every order entered directing purchases by 
receivers, as soon as the term passes; and it comes to that 
if it be held in this case that Judge Baxter did not have 
the power, at a succeeding or subsequent term, to set aside 
orders made at a prior term authorizing the receiver to 
purchase property and making provision for the manner of 


paying therefor. 


The intervenors claim that ‘decrees of a like nature 
have been frequently held by the Supreme Court to be 
final decrees, and, as such, appealable. They cite decisions 
of this court in support of such claim. Examination, of 
those cases shows that the decrees from which appeals 
were there a!lowed are unlike the decrees of December 22, 
1883. 

In Fosdick v. Schall, 99 U.S. 235, cited by appellees, 
the appeal was from a decree of distribution of the pro- 
ceeds arising from the sale of the railroad in foreclosure 
proceedings, entered after confirmation of sale and deed 
to the purchasers had been made (p. 240). There could 
have been but little doubt such decree was appealable. 
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In Fosdick v. Car Co., Id., also cited by appellees, the 
decree appealed from was made upon final distribution and 
after the sale and confirmation thereof (p. 257). 

In Trustees v. Greenough, 105 U.8., cited by appellees, 
the decree appealed trom was one directing the payment 
of a large sum of money out of a fund already in the 
hands of the receiver and ready for distribution. The de- 
cree was made upon issues joined between various lien- 
holders interested in the fund and after a judicial hearing 
had been had (p. 551). 

In Savannah v. Jessup, 106 U. 8., cited by appellees, 
the appeal was from an order dismissing the intervening 
petition of the city of Savannah filed in foreclosure pro- 
ceedings asserting a prior lien upon proceeds of sale to 
satisfy certain taxes that had accrued and had become a 
lien upon the corpus of the railroad. The order of dis- 
missal was followed by a final decree made on the winding 
up of the case, adjudging that nothing but claims of la- 
borers or mechanics should be a lien prior to the mort- 
gage, or should be paid out of the funds in the hands of 
the receiver (p. 564). As to the effect of the final decree 
upon the right of Savannah to appeal from the earlier de- 
cree dismissing its petition, the court said (p. 565): “The 
order dismissing the city’s petition was followed by a final 
deéree, which, in terms, limited the distribution ‘of the 
proceeds of sale to certain claims (the city not among the 
number), excluding all others. The orders in the court 
below therefore constitute, in every essential sense, a ju- 
dicial determination adverse to the city’s claims for taxes.” 

In Miltenberger v. Logansport, 106 U. 8. 286, cited by 
appellees, the appeal was from a decree ordering the sale of 
the railroad, and directing certain claims to be paid out of 
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the proceeds. Such decree leaves nothing but ministerial 
duties to be performed, and would therefore be appealable. 

In Williams v. Morgan, 111 U. 8. 684, the appeal was 
from a decree fixing the amount to be paid the trustees on 
final distribution, as we understand the case. 

None of these cases is authority for regarding the de- 
crees of December 22, 1883, as final. 

We ask that both the motions to dismiss and to affirm 


be denied. 
Respectfully submitted, 


EDWARD COLSTON, 
GEORGE HOADLY, JR., 


Attorneys for Appellants. 
Crncinnati, March, 1890. 
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March, 1890, in the October Term of the year 1889, come the appel- 
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lees, the Grant Locomotive Works, the American Loan and Trust 
Company and R. 8. Grant, and severally move this Court that the 
separate appeals of the Central Trust Company and of the Dayton, 
Fort Wayne and Chicago Railroad Company, appellants in the said 
causes respectively, be dismissed, for the reason that neither of the 
appellants has shown upon the records herein, or has, any right to 
appeal from the several decrees in the Circuit Court of the United 
States for the Southern District of Ohio, from which the said ap- 
peals purport to have been taken, and upon the ground that this 
Court has no jurisdiction to entertain either of said appeals. 

The appellees, the Grant Locomotive Works, the American 
Loan and Trust Company and R. S. Grant, also at the same time 
move this Court to affirm the several decrees of the Circuit Court of 
the United States for the Southern District of Ohio appealed from 
by the appellants herein respectively, upon the ground that even if 
this Court has jurisdiction to entertain the said appeals, it is never- 
theless manifest that each of the said appeals was taken for delay 
only, and that the questions upon which the jurisdiction of this 
Court depend are so frivolous as not to require further argument. 

The said appellees also ask this Court in affirming the said de- 
crees appealed from, to award to the appellees respectively damages 
at the rate of ten per centum upon the several amounts awarded by 
the said decrees, apon the ground that the said appeals were taken 
merely for delay. 

The said appellees, pursuant to the provisions of said Rule 6, 
file herewith their printed brief in support of their said motions, 
and also an affidavit of the deposit in the mail at the post-ottice, in 
the City of New York, of notices of these motions and of the brief 
in support thereof addressed to Edward Colston, Esq., counsel for 
the appellants of record in this Court, at Cincinnati, Ohio, the 
proper address of the said counsel, at such a time as to reach him 
by due course of mail three weeks before the fifth Monday of March, 
1890, the time fixed for submitting the said motions. 

B. H. Bristow, 
Wm. S. Oppyke, 
Of Counsel for the Appellees. 
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UNITED STATES FOR THE SouTHERN District oF OHIO, UNITED WITH 
MOTIONS TO AFFIRM UNDER RULE 6, WITH TEN PER CENT. DAMAGES. 


Brief on behalf of the appellees the Grant Loco- 
motive Works, The American Loan and Trust Com- 
pany and R. S. Grant. 


STATEMENT. 


These appeals are brought by the appellants severally from de- 
crees entered in the Cireuit Court of the United States for the South- 
ern District of Ohio, on January 28, 1889, in favor of the appellees 
respectively. The decrees appealed from ordered that the purchasers 
of certain railways sold under foreclosure sales in 1884 and 1885, or 
their assignees (including the appellant The Dayton, Fort Wayne 
and Chicago Railroad Company), should pay to the appellees 
various amounts of money (all in excess of $5,000), or that the said 
railways should be resold to realize such claims. These foreclos- 
ure sales had been made in suits brought by the appellant, The Cen- 
tral Trust Company, as trustee for the bondholders, for the fore- 
closure of certain railway mortgages. The appellees were severally 
intervening petitioners in the said foreclosure suits, and their claims 
have been established by decrees of the said Circuit. Court entered 
in such foreclosure suits in December, 1883. The appellants 
claimed that the said decrees of December, 1883, had subsequently 
been vacated. The said Cireuit Court in June, 1887, adjudged that 
the said decrees of December, 1883, were in full force and effect. 
The decrees appealed from were decrees to enforce the decrees of 
December, 1883. 

The motions to dismiss are made upon the ground that neither of 
the appellants has shown or has any right. to appeal from the de- 
erees of the Court below, and that this Court has no jurisdiction to 
entertain either of the appeals herein. 

The motions to affirm are made upon the ground that even if this 
Court has jurisdiction to entertain the appeals, it is nevertheless 
manifest that the said appeals were taken for delay only and that 
the question upon which the jurisdiction of this Court depends is so 
frivolous as not to require further argument. 

Printed transcripts of so much of the records in the causes as is 
considered material upon these motions {Watson vs. Nevin, 128 U. S., 
578-579 |, have been served upon the appellants, together with this 
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brief, within the time required by Rule 6, and affidavits of such 
service duly filed with this motion. These printed extracts from the 
transcript of the records and will be referred to in this brief by 
pages. 


FACTS. 


In 1883, the Toledo, Cincinnati and St. Louis Railroad Company 
was a corporation of the States of Ohio, Indiana and Illinois, formed 
by successive consolidations, in 1881, 1882, and in May, 1883, of 
various corporations, including the Toledo, Delphos and Burlington 
Railroad Company, and the Cincinnati Northern Railroad Company 
(Ree. 1277-78, pp. 1, 6, 7; Rec. 1279, 1280, pp. 6, 7). Its railroads 
were narrow gauge railroads, and besides its main lines from Toledo 
via Delphos to East St. Louis and from Delphos to Dayton, Ohio, 
included a branch of 180 miles from Dayton, Ohio, via Welston, 
towards Ironton, Ohio, known as its Southeastern Division, being 
the railroad originally projected by the Dayton and Southeastern 
Railway Company, one of the constituent corporations consolidated 
into the said Toledo, Delphos and Burlington Railroad Company, 
(Ree. 1277-78, pp. 2, 4) ; and a branch of 42 miles, running from Cin- 
cinnati, Ohio, to Waynesville, Ohio (connecting with the South- 
eastern Division at Dodds, Ohio), known as the Cincinnati Northern 
Division (having been originally built by the said Cincinnati Northern 
Railway Company). (Rec. 1279-80, p. 2). 

In 1880 the said Cincinnati Northern Railway Company 
mortgaged the said Cincinnati Northern Division to the appellant 
the Central Trust Company, as trustee, to secure an issue of 
$1,000,000 of its bonds, and it subsequentlymade other mortgages 
upon its property to the said Trust Company. These mortgages 
were assumed by the Toledo, Cincinnati and St. Louis Railroad 
Company upon the consolidation made in May, 1883 (Record, Nos. 
1279.80, pp. 2, 7). : 

In 1881 the said Toledo, Delphos and Burlington Railroad Com- 
pany, made two mortgages upon the said Southeastern Division, to 
the appellant, the Central Trust Company,to secure issues of $2,500,- 
000 and $1,750,000 of its bonds respectively. These mortgages were 
assumed by the Toledo, Cincinnati and St. Louis Railroad Company 
upon its consolidation with the Toledo, Delphos and Burlington 
Railroad Company (Rec. Nos. 1277-78, pp. 2, 5, 7). 

In the year 1883, the Toledo, Cincinnati and St. Louis Railroad 
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Company became insolvent and made default in the payment of in- 
terest upon the mortgages before mentioned, as well as upon other 
mortgages existing upon its other lines (Rec. Nos. 1277-78, pp. 4, 9; 
Nos. 1279-80, pp. 5, 7). 

On August | and 2, 1883, in proceedings brought by one Braman, 
a judgment creditor of the Railway Company, Edwin D. Dwight was 
appointed Receiver of all the property of the company in Illinois, 
Indiana and Ohio, by orders made in the Cireuit Courts of th United 
States, in various districts of the said States (Rec. Nos. 1277-78, p. 
13, 49; 1278-80, pp. 12, 46). 

On August 14, 1883, the appellant the Central Trust Company, 
filed its bill in the Circuit Court of the United States for the South- 
ern District of Ohio, against the Toledo, Cincinnati and St. Louis 
Railroad Company, the Cincinnati Northern Railroad Company, the 
said Braman and another, asking a foreclosure of the said mortgages 
made by the Cincinnati Northern Railway Company and assumed 
by the Toledo, Cincinnati and St. Louis Railway Company (Rec- 
1279-80, p. 1). The cause thus instituted was cause No. 3,554, in 
Chancery, in said Cireuit Court (Ree. 1279-80, p. 1). 

In October, 1883, the said appellant The Central Trust Company 
filed its bill in the same Circuit Court against the Toledo, Cincinnati 
and St. Louis Railroad Company, the Toledo, Delphos and Bur- 
lington Railway Company and the said Braman for the foreclosure 
of the said mortgages made by the Toledo, Delphos and Burlington 
Railway Company. The cause thus instituted was Cause No. 3,578 
in Chancery in said Cireuit Court (Rec. 1277-78, pp. 1, 36). 

On October 25, 1883, one William J. Craig was appointed Re- 
ceiver of the mortgaged property in each of the said causes (Ree. 
1277-78, p. 10; 1279-80, p. 9). The said Receiver Craig took pos- 
session of the said mortgaged property, superceding the possession 
of the former Receiver Dwight in Ohio (Rec. 1277-78, p. 13; 
1279-80, p. 12). 


The Toledo, Cincinnati and St. Louis Railroad Company had on 
August 1, 1882, entered into a contract with the appellee The Grant 
Locomotive Works for the conditional purchase by and’ sale to the 
Railroad Company of ten locomotives, Nos. 57 to 66, for the price of 
$105,000, payable in installments, the title to the locomotives remain- 
ing with the appellee until payment was fully made (Rec. 1277-78, 
pp. 12, 15). The whole purchase price was represented by bonds of 
the Railroad Company, made payable at the office of the American 
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Loan and Trust Company at Boston and certified by said Trust Com- 
pany as Trustee. 

The said Cincinnati Northern Railway Company had in March, 1883, 
prior to its consolidation with the Toledo, Cincinnati and St. Louis 
Railroad Company, entered into a contract with the appellee, R. S. 
Grant, for the conditional purchase by and sale to the said Railroad 
Company of ten locomotives, Nos. 67 to 76, for the price of 
$90,558.97, of which $18,558.97 were paid in cash, and the remaining 
$72,000 were made payable in monthly installments represented by 
bonds of the Cincinnati Northern Railway Company, the payment of 
which was assumed by the Toledo. Cincinnati and St. Louis Rail- 
road Company upon the consolidation made in 1883, the title to the 
locomotives remaning in the said Grant until payment in full was 
completed (Ree. 1279-80, pp. 11, 14, 15). 

In August, 1883, the Toledo, Cincinnati and St. Louis Railroad 
Company was in default in the payment of the bonds so given upon 
the purchase of the said locomotives, and under the provisions 
of the contracts between the parties the whole purchase price had be- 
come due by reason of such default, and the vendors was entitled to 
retake possession of their locomotives (Rec. 1277-78, pp. 13, 19, 20; 
1279-80, pp. 12, 17, 18). 

In and after August, 1883, the appellees demanded the surrender 
und return of their locomotives successively from Receivers Dwight 
and Craig; but the same was refused (Rec., 1277-78, p. 13, 1279- 
80, p. 12). 


On October 27, 1883, the appellees, the Grant Locomotive Works 
and the American Loan and Trust Company, filed their petition in 
the said cause No. 3578, setting forth the said contract of conditional 
sule of August 1, 1882, the default of the Toledo, Cincinnati and St. 
Louis Railroad Company thereunder, and praying a surrender of the 
said ten locomotives sold thereunder, being locomotives Nos. 57 to 
66, and the payment of all arrears due for rent, interest and repairs 
up to that time under said contract, and also any deficiency that 
might arise upon a resale by the appellee of the said ten locomotives 
and for other relief (Rec., 1277-78, pp. 12, 13, ete.). 

Also on October 27th, 1883, the appellee, R.S. Grant, filed in said 
cause No. 3554, his petition with similar allegations as to the said 
contract of conditional sale made March 24, 1883, with the Cincin- 
nati Northern Railway Company, and praying for the return of the 
ten locomotives Nos. 67 to 76, and the payment of the arrears due 
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for rent, interest and repairs up to that time, and also any deficiency 
that might arise upon a resale by the appellee of the said ten loco- 
motives and for other relief (Rec., 1279-80, pp. 11, 12, ete.). 

On December 6, 1883, W. J. Craig, as Receiver, by J. B. Furaker, 
as his attorney, filed his answer to the intervening petitions of the 
appellees herein, admitting the agreements as alleged and the de- 
faults of payment thereunder. The Receiver further answered that 
all the said locomotives were in his possession and were necessary 
to the operation of the railroads by him and prayed that the Court 
would make such order as would enable him to retain the possession 
and use of the said locomotives (Rec., 1277-78, p. 22; 1279-’80, p. 
21). 

On December 22, 1883 (in the October Term of the Court), the 
said Circuit Court by the Hon. Grorcre R. SaGE, sitting as Circuit 
Judge, upon the said intervening petitions of the appellees and the 
answers of the said Receiver, made two orders in each of said causes 
Nos. 3554 and 3578, which orders are e at the base of the ae 
herein (Rec., 1277-78 ; pp. 24, 26, 55, 57, 73, 74 ; 1279-80, pp., 23 
24, 55, 57, 67, 68). 

Before the entry of the said orders the attorney for Receiver 
Craig had written to the presiding Judge a letter which was filed in 
the causes, and which is in the following terms : 


Rec., 1277-78, p. 23 ; 1279-80, p. 22. 


* CINCINNATI, Dec. 17, 1883. 
* Hon. Geo. R. Sacer, 
‘* Columbus, O.: 

“ Dear JupGE: Mr. Wilson is anxious to get his judgment. I 
“ don’t know of any reason why he should not have it. 

“ He has prepared entries, to which I see no objection, in accord- 
“ance with the distribution of his property. 

“ T don’t know of any good I could do by going with him to see 
“you. By my answers [ have made no issues except as to damages, 
“ and by his decrees he waives that claim. 

“Very truly, 
“ J. B. Foraker.” 


Each of the said four orders was in the following form : 


“This said cause came on to be heard upon the petition and 
the answer of the Receiver thereto and upon the evidence sub- 
mitted on behalf of said petitioners. 


f 
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“ And it appearing to the satisfaction of the Court that the 
Receiver has in his possession Grant Locomotive No. to 
, inclusive, 
with tenders, and is using the same in the operation of the said 
Division of the defendant company’s railroad 
between Ohio, and Ohio, and that 
the said locomotives are  ‘ of the ten covered by the agree- 
ment of lease set out in said petition, and were acquired by the 
Toledo, Cincinnati and St. Louis Railroad Company under the 
terms of said agreement, and was so held at the ee of the ap- 
pointment of the Receiver herein ; 

“ And it further appearing, that the present Receiver or his 
predecessor took the said locomotives with is tender, into his 
Se as such receiver on the first day of August last, and 
1as had the same in continuous use and possession since that 
date without having made any payment on account of rental, 
as provided in said indenture of ba or other compensation for 
the use thereof; and it further appearing that the said locomo- 
tives are, in the judgment of the receiver, necessary to the 
proper operation of said railway and should be acquired as part 
of its permanent equipment, and that the value of said loco- 
motive and tender, as fixed in said agreement of lease is reason- 
able, and that the petitioners are willing upon the receipt of 
the contract price or upon being adequately secured therein to 
transfer the title of the same to the receiver ; 

“ And the matter being fully heard by the Court, and upon 
due deliberation thereon, it is hereby ordered, adjudged and de- 
creed that the Receiver pay to the petitioners as rental for said 
locomotive and tender, and in full for all claims for rental, inter- 
est and repairs down to the first day of December, 1883, the 


sum of $ , the same being the amount due to said date 
under the terms of said lease. 
“ And the further sum of $ , balance in full as pur- 


chase money for said locomotives and tenders. 

“And it is further ordered that the Receiver pay said several 
amounts as part of the operating expenses of the said 
Division out of any money not appropriated for the payment of 
current labor, supplies and taxes. 

“ And it is further ordered and decreed that the said several 
amounts, with interest thereon at the sate of 6 per cent. from 
the first day of December, 1883, shall be a charge upon the 
earnings, income and all the property of the said Toledo, Cin- 
cinnati and St. L. R. R. Co., and especially of said 
Division, prior to the first mortgage or other bonded debt of 
said railroad and said division thereof, and any balance of said 
several amounts remaining unpaid at the date of the foreclosure 
and sale of the said railroad or said division shall be a first lien 
thereon, and the said sale shall be made subject thereto.” 
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It may be remarked that these orders covered all the ten 
locomotives sold by R. S. Grant, but only four of the locomo- 
tives sold by the Grant Loco. Works, the other six being found 
. « to be in use in Indiana and Illinois and the appellees obtaining 
‘ “no relief as to them in respect to the property in Ohio. 

Ste, 


Thereafter the October Term of the Court ended, and the Febru- 
ary Term began (the first Tuesday of February, U.S. R.S., See. 
658). During the February Term, to wit, on March 7, 1884, the 
Central Trust Company, alleging that it had not learned of the 
entries of the said decrees of December 22, 1883, until February 28, 
1884, procured the entry of orders by direction of the Circuit Court 
(Judge Baxter), purporting to suspend the said decrees of December 
22 1883, until the further notice of the Court (Records 1277-78, 
pp. 27, 28; Records 1279-80, 25, 26. The orders were as follows : 


2 
“ Upon motion of The Central Trust Company complain- 
ant, and for good cause shown, it is ordered that the decree 
heretofore made in this caase on the 22d day of December, 
1883, whereby it was ordered, adjudged and decreed that the 
receiver heretofore appointed in this cause pay to said 
out of any moneys in his 
hands not specifically appropriated, the sum of 
in full for the rent up to December 
Ist, 1883, of the Grant Locomotives Nos. 
and the further sum of 
as the balance of the purchase money due upon said locomo- 
tives, and that the same, with imterest at the rate of six per 
cent. per annum, be a first and best lien upon the property of 
the said Toledo, Cincinnati and St. Louis RK. R. Co., and espe- 
cially upon the Division thereof, 
prior to the first mortgage thereon or to the bonded debt of 
said company, and that any sale thereof take place subject to 
the same, be, and the same hereby is, suspended until the 
turther order of this Court ; to all of which the petitioner afore- 


said objects.” 


Before the termination of the February Term, to wit, Mareh 15, 
1884, the Central Trust Company filed so-called petitions “ for re- 
hearing ” in respect to the said four decrees of December 22, 1883, 
alleging that the same were entered without notice to it and irregu- 
larly and inadvertently (but not alleging any discovery of new 
evidence), and praying that its said petitions might 
be taken as well for answers to the aforesaid intervening petitions, 
as for petitions for rehearing or review of the said intervening peti- 


~ 
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tions and orders (Records Nos. 1277-78, p. 36; Ree. 1279-80, p. 26). 
The said petitions for rehearing did not pray for the issue of any 
process, nor was any process issued thereon. 


Thereafter, the February Term of the Court expired, and the 
April Term began on April 1, 1884, being the first Monday of April 
(U.S. R. S., 658). 

During the April Term of the Court, to wit, on April 5, 1884 an 
order was made referring it to J. D. Cox to report as to the leased 
equipment in use upon the said railroads, its value, &c. (Rec. 1277- 
78, pp. 42, 53; 1279-80, pp. 41, 65). The appellees attended this 
reference under protest, claiming that as to them, the decrees of 
December, 1883, were final (Rec. 1277-78, pp. 53, 68; 1279-80, pp. 
50, 51, 65). 

Also during the April Term of the Court, to wit; on April 10, 
1884, the Circuit Judge (Judge Baxter), made an order in each of 
the said causes purporting to annul the said decrees of December 
22, 1883, which orders were in the following form (Rec. 1277-78, pp. 
41, 59, 76; Ree. 1279-80, pp. 40, 58, 70). 


“ This day this cause came on further to be heard upon the 
intervening petition of , filed in this cause 
October 27, 1883, and the Court being fully advised in the 
premises, does order, adjudge and decree as follows, to wit : 

This Court finds that the two decrees herein made and en- 
tered upon the said intervening petition on the 22d day of 
December, 1885, were entered without notice to the complain- 
ant herein and without proof; that the said decrees are erro- 
neous and unjust to the bondholders for whom the plaintiff 
herein is trustee ; that the said decrees are unauthorized by 
the pleadings and are based upon a misrecital of the facts as 
evidenced by the record in this case; the said decrees were 
authorized by the Court without examination, on the erroneous 
belief entertained at the time that all the parties in interest had 
assented to said decrees, and that the parties adversely inter- 
ested acquired no knowledge of the allowance of said decrees 
until about February 24th, 1884, and after the adjournment of 
the Term of Court at which the same were entered. 

“And thereupon the Court, of its own motion, ordered, ad- 
judged and decreed that the said decrees be and they are 
hereby annulled, set aside, and held for naught. 

“And the Court, coming now to determine the questions, 
arising upon the said intervening petitions of 
does order, adjudge and decree as follows, viz. : 

“ That the relief prayed for in the said intervening petition 
be, and it is hereby, denied, except as hereinafter provided. 
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‘“* And the Court doth further ffnd that the said petitioners 
are entitled to take and possess themselves of his said rolling 
stock wherever the same may be found in the possession of the 
Receiver appointed in this cause or of the Receiver appointed 


in causes numbered 3016, 3577 and 3579 in this Court. 
% tt % s % “ “ % ¥ 
“ And the said applied for leave to answer 


the petition of the complainant the Central Trust Co., filed 
March 15, 1884, and to support their answer by affidavits 
or other proof, and the Court, entertaining the opinion that the 
answer or affidavits proposed are by force of the foregoing de- 
cree rendered unnecessary, declined to grant the leave asked, and 
refused to permit an answer to said petition for rehearing on 
affidavit or other proof in support thereof to be filed. 
“ And thereupon the intervening petitioners 

in open Court prayed an appeal from the foregoing decree, 
which is thereupon disallowed by the Court.” 


By these orders of April 10, 1884, it appears that they were 
made by the Court of its own motion, and not upon the aforesaid peti- 
tions for rehearing. It also appears that the Court refused the inter- 
vening petitioners leave to answer the petitions for rehearing, or to 
offer proof and also refused to permit any appeal. 


In June, 1884, the Southeastern Division of the Toledo, Cincin- 
nati and St. Louis Railroad Company was sold under decree of fore- 
closure made in the foreclosure suit aforesaid (Decree, March 31, 
1884, Ree. 1277-78, p. 28). Such sale was duly reported and con- 
firmed July 18, 1884 (Ree., pp. 44 and 46). The Cincinnati Northern 
Division of the said railway was sold under foreclosure decree in the 
said foreclosure suit on June 27, 1885 (pursuant to decretal orders of 
March 2%, 1884, and April 17, 1885), and the said sale was con- 
firmed by an order made July 9, 1885 (Ree., 1279-80, pp. 32, 42, 43). 

The decree for the sale of the Southeastern Division provided that 
unless the railroad company defendant should within ten days pay 
into Court the amount of interest in arrears and the sum of $20,000, 
to be applied to the payment of costs and expenses, including the 
Receiver’s indebtedness, then the property should be sold and; that 
upon the sale not less that $20,000 of the bid should be paid in cash, 
and such further portions of the bid should be paid in cash as the 
Court should from time to time direct to meet other claims, which 
the Court should adjudge to be prior to the first mortgage—the 
Court reserving the right to resell on failure to comply with any 
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order in that regard ; and that the balance of the purchase money 
should be paid either in cash or in bonds taken at their net value 
under the decree (Rec. 1277-78, pp. 33, 35). 

The decree for the sale of the Cincinnati Northern Division made 
provisions similar in all respects except that the amount to be paid 
nisi for costs and expenses was $50,000, and the amount of the bid 
to be paid in cash was $50,000 and such further amount as should 
be adjudged for prior ciaims, ete. (Rec. 1279-80, pp. 37, 39). 

The Southeastern Division was sold to N. H. Mansfield and others 
of Boston, Lowell and New York, as trustees, for $500,000 (Rec. 
1277-78, p. 46). The Cincinnati Northern Division was sold to 
J. N. Kinney, A. S. Winslow and others for $200,000 (Rec. 1279-80, 
p. 42). 

On the confirmation of each of the said sales it was ordered that 
the purchasers, upon paying in cash the $20,000 or the $50,000, re- 
spectively before specified, should receive a conveyance, in fee sim- 
ple, of all the mortgaged property and of all the right, title and in- 
terest therein of all the parties to the cause, and should become sub- 
rogated to all the rights therein of all the lienholders, parties to the 
suit, and that the Receiver should thereupon surrender possession of 
the mortgaged property to such purchasers (Rec. 1277-78, p. 47 ; 
Ree. 1278-80, p. 44. 

Each of the said orders of confirmation contained further the 
following clause (Rec. 1279-78, p. 47; Ree, 1278-80, p. 44) : 


“ It is further hereby ordered, adjudged and decreed that 
“this decree of confirmation of the sale of the premises and 
“ property, rights and franchises aforesaid, be subject to the 
“ terms and provisions of the decree of sale heretofore entered 

‘in this case, whereby it is provided that of the purchase price 
“so bid at the said sale such further portions thereof in addi- 
“ tion to the said sum of dollars heretofore men- 
“ tioned, shall be paid in cash, as this Court might from time to 
‘* time in this case direct, in order to meet other claims which 
“ this Court has or hereafter may adjudge in this case to be 
‘“‘ prior in equity to said first mortgage, and whereby this Court 
“did reserve the right to resell in this case said premises 

“ and property, rights and franchises upon the failure to comply 
“ within twenty days with any order of this Court in that re- 
. “ gard ; ; and the right, title and interest of the said purchasers 

‘in and to the premises and property, rights and franchises 
“ aforesaid by virtue of the said sale, and this confirmation 
“ thereof and of the deed to be made in pursuance hereof, shall 
“‘ be deemed to be acquired subject to said provisions.’ 
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No other or further provision was made in the said orders of 
confirmation for the payment by the purchasers into Court of any 
other sum in cash or any of the bonds, or for the presentation of 
any of the bonds secured by the mortgage foreclosed. 

The purchasers of the said Southeastern Division subsequently 
assigned the property so bought by them to the appellant, The 
Dayton, Fort Wayne and Chicago Railroad Company (Ree. 1279-80, 
p. 85). 

The purchasers of the said Cincinnati Northern Division subse- 
quently assigned the mortgaged property bought by them to the 
Cincinnati and Lebanon and Northern Railway ‘Company (Ree. 
1277-78, p. 85). Neither the purchasers of the Cincinnati Northern 
Railway nor the said railway company, their assignee, have taken 
any appeal in these causes. 


On February 8, 1887, with leave of Court, the appellees, the Grant 
Locomotive Works and R. 8. Grant each filed petitions in each of the 
said causes, Nos. 3554 and 3578, reciting the facts as aforesaid, and 
alleging that the orders of April 10, 1884, purporting to annul the 
decrees of December 22d, 1883, were void and that the decrees of 
December 22, 1883, were still in full force, and further alleging that 
they had never received any payment for their locomotives and pray- 
ing that the said decrees of December 22, 1883, be adjudged to be 
in full force and effect, and that the same should be carried into execu- 
tion (Rec., 1277-78, pp. 49, 63; Ree., 1279-80, p. 46, 60). The pur- 
chasers of the Southeastern and of the Cincinnati Northern Divis- 
ions demurred to such petition, and the Central Trust Company 
made answer to the same (Ree., 1277-78, pp. 78, 79, 8L; Ree., 1279- 
80, pp. 75, 76, 78). 

The said petitions were heard upon orders to show cause before 
Hon. Srantey Matruews, the Justice of this court, sitting in the 
said Circuit, and Hon. Howe. E. Jackson, the Circuit Judge ; and on 
June 11, 1887, orders were made decreeing that the said orders of 
April 10, 1884, should be set aside and held for naught, and that the 
said decrees of December 22, 1883, should be restored (Ree. 1277-78, 
p. 83; Ree. 1279--80, p. 80.) 

The said orders were as follows : 

“This cause this day was heard upon the petition of R. S. 

Grant and of the Grant Locomotive Works, respectively, herein 

filed February 8th, A. D. 1887, asking that certain orders here- 
inbefore made, to wit, on the 10th day of April, A. D. 1884, 
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asking the Court to set aside and hold for naught certain other or- 
ders heretofore made herein on December 22, 1883, directing that 
the Receiver pay said petitioners, as rental for certain locomo- 
tives and as balance of purchase money therefor, certain sums 
specified in said orders, and making the same a lien upon cer- 
tain property described in sajd orders made upon the joint in- 
tervening petition of filed in 
this cause October 27, 1883, and was argued by counsel, and the 
Court being fully advised in the premises, it is ordered, ad- 
judged and decreed, that said orders of April 10, 1884, setting 
aside said order of December 22, 1883, be and the same hereby 
are set aside and held for naught, and that said order of Dee. 
22, 1883, be and the same hereby is restored. 

And thereupon came the complainant, The Central Trust 
Company, and prayed an appeal to the Supreme Court of the 
United States from this decree setting aside said order made 
April, 1884, and restoring said orders of Dee. 22, 1883, which 
appeal is allowed upon complainant giving bund for costs in the 
sum of $500, to be approved by the Clerk of this Court.” 


The Central Trust Company never perfected the appeals so al- 
lowed. 


On January 28, 1889, upon motions of each of the said interven- 
ing petitioners being made iu both the said causes, and argued be- 
fore Judge Jackson, the Circuit Judge, decrees were entered in 
sail causes requiring the respective purchasers to make payments 
into Court, within sixty days, of the amounts still due to the interven- 
ing petitioners, and that in default of such payment the mortgaged 
properties should be resold. (Rec. 1277-78, pp. 84, 88; Ree. 1279- 
80, pp. 81, 85.) These ave the decrees now appealed from. 

Pending the hearing of the said motion, the Central Trust Com- 
pany prayed that its said petition for rehearing, filed March 15, 
1884, be then heard as a petition for a rehearing, or that the same 
be taken or held to be a bill of review, or that the said petition 
be amended and supplemented in certain respects, and docketed as 
an original bill of review as of March 15, 1884; all of which was 
denied, the Trust Co. excepting (Ree. 1277-78, pp. 84, 88; Ree. 
1279-80, pp. 81, 85). 

Also pending the said hearing the appellant, the Dayton, Fort 
Wayne and Chicago Railroad Company as assignee of the purchasers 
of the Southeastern Division, prayed leave to intervene and be 
heard in review of three of the orders of December 22, 1883, which 
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application was denied, the Railroad Co. excepting (Rec. 1277-78, 
pp. 85, 89 ; Ree. 1279-80, p. 82). 

These drones of January, 1889, ascertained that there was Sen 
to the appellees, the Grant Locomotive Works, for locomotives 
Nos. 57-62, and Nos. 64-66, which had been used upon the South- 
eastern Division, the amount of $94,026.28, with interest from 
November 12, 1888 (Ree. 1277-78, p. 86), and for locomotive No. 63, 
Which had been used on the Cincinnati Northern Division, the 
amount of $8,418.67, with interest from November 12, 1888 (Rec. 
1277-78, p. 90). 

The said orders also ascertained that there was due to the ap- 
pellee, R. 8. Grant, for locomotives Nos. 67, 68, 72, which had been 
used upon the Southeastern Division, the amount of $29,083.96, 
with interest from November 12, 1888, and for locomotive No. 73, 
which had been used upon the Cincinnati Northern Division, the 
amount of $6,995.75, with interest from November 12, 1888 (Ree. 
1279-80, pp. 83, 87 ‘ 

The said orders further decreed that the purchasers of the South- 
eastern and the Cincinnati Northern Divisions should pay the ap- 
pellees the said amounts respectively, and that on default thereof 
the said Divisions should be resold to realize the said amounts 
respectively ; but provided that such orders should be without preju- 
dice to any right of contribution as between the said purchasers 
and the purchasers of other divisions of the Toledo, Cincinnati 
and St. Louis Railroad under foreclosure proceedings. 

From all said orders of January 28, 1889, the Central Trust Com- 
pany was allowed and it perfected appeals to this Court. It also 
procured the allowance of a bill of exceptions from the ruling of the 
Court, denying its motion that its so-called petitions for rehearing 
filed March 15, 1884, be amended and supplemented and docketed 
as original bills of review as of March 15, 1884 (Rec., 1277-78, p. 
92; Rec., 1279-80, p. 88.) 

The appellant, the Dayton, Fort Wayne and Chicago Railroad 
Company, was allowed, and perfected, appeals to this Court from 
parts of three of the said orders of January 28, 1889; but did not ask 
for any appeal from the order in respect to the claim of R. S. Grant 
for $6,995.75 with interest from November 12, 1888, in respect to the 
Cincinnati Northern Division ; nor has any appeal been taken from 
that order on behalf of the purchasers of the Cincinnati Northern 
Division (Rec. 1279-78, pp. 85-88). 
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ARGUMENT. 


The appeals of the Central Trust Company and 
of the Dayton, Fort Wayne and Chicago Railroad 
Company herein, should each be dismissed. 


As to the Central Trust Company, Appellaat. 


Neither the Trust Company as trustee nor the bondholders as 
such, can be affected by the decrees of January 28, 1889, 
from which these appeals are taken, because those decrees order 
merely that the purchasers of the Cincinnati Northern Division (or 
their assignee the Cincinnati, Lebanon and Northern Railway Com- 
pany), and the purchasers of the Southeastern Division (or the 
Dayton, Fort Wayne and Chicago Railroad Company, their assignee), 
shall pay to the appellees the sums of money mentioned in the de- 
crees, and that in default thereof there shall be a resale of the said 
divisions respectively to realize the said sums of money. These or- 
ders in no wise affect the Central Trust Company, nor the bondhold- 
ers who were represented by the Trust Company pending the fore- 
closure. The bondholders, as such merely, have no further interest in 
the litigation. If the bondholders, as purchasers, have any interest in 
the questions, they are not, as such purchasers, represented by the 
‘Trust Company. 

This question was plainly decided in Farmers’ Loan and Trust 
Co. vs. Waterman, 106 U. S., 265. There, as here, the trustee in the 
mortgage foreclosed appealed from decrees of the Court adjudging 
certain claims liens upon the mortgaged property, after a sale made 
under a decree, which charged the purchasers with the payment of 
any lien so adjudicated. This Court held that the mortgage trustee 
had no interest in such appeal, although the foreclosure decree be- 
low had expressly reserved a right of appeal to such trustee. The 
The Court, per Chief-Justice Warre, said (p. 269): “ Only parties 
“ toa decree can appeal. If a party to the suit is in no way affected 
“ by what is decreed, he cannot be said to be a party to the decree. 
« A reservation of the right to appeal has no effect if there is no de- 
“ cree from which an appeal, such as has been reserved, will lie. In 
“ the present case, as has already been seen, the several claimants or 
“ intervenors and the purchasing committee were the only parties to 
“ the suit affected by the decree. * * * Neither the trust com- 
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“ pany nor those it in equity represents can gain or lose by either 
“a reversal or affirmance of the decree appealed from.” 


As to the Dayton, Fort Wayne and Chicago Rail- | 


road Company, appellant. 


I. This appellant is the assignee of Mansfield, Pendergrast, 
Maury, Haskell, Kimball and Corbin, who as trustees bought the 
Southeastern Division for the price of $500,000, and paid $20,000 
of such bid in cash upon receivin;: their deed and possession there- 
under ; the decree confirming such sale ordering that such further 
portions of the bid should be paid in cash as the Court might from 
time to time direct in order to meet other claims which the Court had 
or thereafter should adjudge to be prior in equity to the said first 
mortgage, with a reservation of a right of resale on default of such 
payment, ete. Nothing, therefore, in the said decrees of January 
28, 1889, here appealed from, required the said purchasers or the 
appellant The Dayton, Fort Wayne and Chicago Railroad Company 
as their assigns, to pay any amount in excess of the $500,000 which 
the purchasers bid for the property purchased by them. The said 
appellant, therefore, has no right of appeal from the said decrees. 

This question has also been substantially decided by this Court in 
the case of Swann vs. Wright’s Executor, 110 U.S., 590. In that ease, 
as in these, the assignee of the purchaser at foreclosure sale sought to 
review certain intervening claims adjudicated in the foreclosure suit 
to be liens upon the property sold at the foreclosure sale. The 
purchaser had bought the property subject to liens established at or 
before the decree of sale, or which might thereafter be established 
upon references then pending as prior to the lien of the mortgage. 
The purchaser claimed that a certain lien adjudicated after the sale 
had been established fraudulently, and sought to reduce the amount 
thereof. 

This Court held that the purchaser having taken the property 
expressly subject to the lien established was in no position to object 
to or review the same. It was said, per Mr. Justice Haran: “ Such 
** purchaser has no standing in Court for the purpose of relitigating 
“ the liens expressly subject to which he bought and took title. The 
“ allegations of fraud and imposition alleged to have been practiced 
“by Wright and others by means whereof it is contended the claims 
‘in question where proved and established, whatever consideration 
“ they would have been entitled to in a suit brought by the bond- 
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“ holders, do not present matters which under the circumstances 
“ concern the appellant as purchaser of the property.” 

It may be remarked that this decision has been followed in the 
Second Circuit in the case of the Central National Bank vs. Hazard ; 
30 Fed. Rep., 484, and in other cases. 

II. The railroad company appellant has not appealed from the 
whole of the decrees entered January 23, 1889, but excepts from 
its appeal from each decree so much thereof “ as provides that the 
“same is without prejudice to any contribution which may be found 
“to be just and proper as to any payment made by any of the pur- 
“ chasers under the provisions of the said orders or realized under 
“any re-sale made under this order.” And the Court below allowed 
the appeals, “ while expressing a doubt whether any such appeal will 
“lie.” (Ree. 1277-78, pp. 87, 88, 91 ; Ree. 1279-80, pp. 84, 85). 

It is submitted that an appeal thus attempted from a portion only 
of a decree, is unknown to the practice of this Court, and should be 
dismissed as ineffectual. Especially is this so where, as in this case, 
the appellant is endeavoring to save by its appeal a provision of the 
decrees appealed from which is in its favor, and the appellant is 
thus attempting to take advantage in its own behalf of a portion of 
the decrees from which it appeals. 


As to both Appellants. 


Neither appellant can maintain its appeal unless the record clearly 
shows an interest of such appellant alone under the decress appealed 
from. In these cases the record shows neither that the Central Trust 
Company has any interest in the decrees appealed from, nor that the 
Railroad Company, appellant, has any such interest. 

In the case of the Southeastern Division, more than four years, 
and in the case of the Cincinnati Northern Division, m>re than three 
years, after the confirmation of the sales of the said ‘livisions respec- 
tively, had elapsed before the making of the decrees appealed from. 
It is to be presumed that the proceeds of such sale had been distri- 
buted long previously to the entry of the decrees appealed from re- 
quiring the purchasers to make additional cash payments on account 
of their bids. Presumptively, therefore, the bondholders had _ re- 
ceived the shares of the purchase money to which they were entitled, 
and they will neither be benefited nor injured by anything which is 
effected by the decrees appealed from. If this is the case, the Cen- 
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tral Trust Company, as trustee for the bondholders, has no interest 
in the matters affected by the decrees appealed from. 

If, on the other hand, it could possibly be the case that the pur- 
chasers have not finally completed the payments of their respective 
bids of $200,000 and $500,000 for the said divisions, and it still re- 
mains an open question whether the balances of the payments of 
their bids are to be made wholly for the benefit of the bondholders, 
or partly only for the benefit of the bondholders and partly for the 
benefit of the appellees under the orders appealed from ; then it is 
equally plain that the Railroad Company appellant, as one of the 
purchasers, has no interest in the matters affected by the decree ap- 
pealed from. In that case it must be a matter of indifference to the 
Railroad Company appellant whether it is to pay the balance of its 
bid wholly for the benefit of the bondholders or partly for the benefit 
of the appellees. 

The record, therefore, fails in any event to show either that the 
Trust Company appellant is interested in the decrees appealed from, 
or that the Railroad Company appellant is so interested. It would 
not be sufficient to support the jurisdiction of this Court that it 
should appear probable that one or the other of the appellants has 
an interest in the litigation. If the appeal of either appellant is 
sustained it must be upon something contained in the record which 
shows that particular appellant to have an interest in the litigation. 

It is clear that both appellants cannot have an interest in the 
matters affected by the orders appealed from. If the Court thinks 
that upon the facts appearing upon the record one or the other ap- 
pellant may have such interest, that would not be sufficient to sustain 
either appeal. Is must appear that the particular party has such an 
interest in the matter as to be entitled to protect it. 


If the motions to dismiss are not granted as to 
both the appellants, nevertheless the motion to 
affirm the decree below with ten per cent. damages 


should be granted. 


I . Rule 6, as amended, allows a motion to affirm to be united 


with a motion to dismiss. 

There has been in these cases sufticient color of right to a dis- 
missal to justify the Court in considering the motion to affirm within 
the rulings of this Court. 

Whitney vs. Cook, 99 U. S., 607. 
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Hinckley vs. Morton, 103 U. S., 764. 

Micas vs. Williams, 104 U. S., 556. 

The “8S. C. Tryon,” 105 U. S., 267. 

Swope vs. Leftingwell, 105 U. S., 3. 

School District of Ackley vs. Hall, 106 U. S., 428. 
Evans vs. Brown, 109 U. S., 180. 

Davies vs. Corbin, 113 U. S., 687. 

Eureka Lake Co. vs. Yuba County, 116 U. S., 410. 
Walston vs. Nevin, 128 U. S., 578. 

The Alaska, 130 U. S., 201. 


Moreover it has been sail by this Court, in Chanute City vs. 
Trader, 132 U. S., 210: “ If the prosecution of writs of error to the 
“ execution of process to enforce judgments is permitted when no 
“ real ground exists therefor, such interference might become intol- 
“erable. This Court, in the exercise of its inherent power and 
“ duty to administer justice, ought independently of subdivision 5, 
“of Rule 6, to reach the mischief by affirming the action below. 
“ This is a proper case for doing so.” Here as there, the appellants 
are seeking to stay the execution of an order to carry into effect a 
decree of the Court below, which has not itself been appealed from. 
The delay thus sought to be attained by an appeal without support 
should be overcome by a prompt affirmance of the decrees below. 


II. The decrees of January 28, 1889, appealed from, were correct 
and should be affirmed. 

These decrees were merely decrees to carry into effect the former 
action of the Court, which decrees, it will appear, are now incon- 
testable by anyone, in any forum, and are in absolute force and 
effect. 


As to the decrees of December 22, 1883, it is plain that they 
were final decrees and as such appealable to this Court. These de- 
crees were each for amounts in excess of $5,000. They 
were made upon the intervening petitions of the appellees 
claiming to be the owners of certain locomotives then in the pos- 
session of a Receiver appointed by the Court. The decrees virtually 
adjudicated (1), that the appellees owned and had a right to the 
possession of the fourteen locomotives ; (2), that these locomotives 
were essential to the use of the railroads by the Receiver and should 
be purchased by him; (3), that the prices to be paid for the loco- 
motives, by the Receiver, should be the amounts fixed by the said 
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decrees. Decrees of this nature have frequently been held by this 


Court to be final decrees ; and, as such, appealable to this Court. 
Fosdick vs. Schall, 99 U. S., 235. 
Fosdick vs. Car Co., 99 U. S., 256. 
Trustees vs. Greenough, 105 U.S., 527. 
Savannah vs. Jessup, 106 U.S., 563. 
Miltenberger vs. Logansport R. R. Co., 106 U. S., 286. 
Williams vs. Morgan, 111 U.S., 684. 


These decrees being final decrees, the Cireuit Court had no power 
to vacate or modify the same, either upon its own motion or upon a 
petition for a re-hearing after the close of the October term. 

Barrell vs. Tilton, 119 U. S., 637. 
Bronson vs. Schulten, 104 U. S., 410. 
MeMicken vs. Perin, 18 How., 507. 
Cameron vs. M’ Roberts, 3 Wheat., 591. 

It is only in cases of decrees from which no appeal will lie, that a 
re-hearing may be had at the term next succeeding the term at which 
they are entered. (Equity Rule No. 88). 

There was no way, therefore, in which these decrees could be 
modified, except by an appeal therefrom taken within two years, or 
by the filing, within two years, of a bill of review for error upon the 
face of the record, or by the filing of a bill of review, while the cause 
remained in the Circuit Court, and by leave of Court first obtained, 
upon the ground of new matter or newly discovered evidence. 

Mueller vs. Ehlers, 91 U. S., 249. 

Buftington vs. Harvey, 95 U.S., 99. 

Ensminger vs. Powers, 108 U. 8S., 292, 302, and cases 
there cited. 

Mitford & Tyler’s Equity Practice, 487. 

Neither of these courses was pursued. It is true that on March 
7, 1884, during the February Term of the Court (the Term next sue- 
ceeding the October Term), the Court, upon motion of the Central 
Trust Company, made an order purporting to suspend the decrees of 
December 22, 1883. This order was made without the filing of any 
petition for rehearing; but, if it were otherwise, a petition for 
rehearing, as has been seen, cannot be filed in the Circuit 
Court, even at the next suecceeding Term, as to a decree ap- 
pealable to this Court. It is also true that on March 15, still 
during the February Term, the Central Trust Company filed so- 
called “ petitions for rehearing,” which it asked might be 
taken as well for answers to the intervening petitions filed by 
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the appellees in October, 1883, as for petitions for rehearing or re- 
view of the said intervening petitions and of the decrees of Decem- 
ber 22,1883. As has been seen, these were unavailing as petitions 
for rehearing, the October Term having expired and the decrees of 
December 22, 1883, being appealable decrees. Neither were these 
petitions available as bills of review or petitions in the nature of bills 
of review. This plainly was not the then intention of the Central 
Trust Company. No process was prayed for upon the said so-called 
petitions and none was ever issued thereon. Moreover, no decree, or 
other action of the Court, was ever made thereon. It was not until 
the hearing of the motion upon which the decrees of January 28, 
1889 now appealed from were made, that the Trust Company asked 
that its petitions filed March, 1884, be heard as petitions for re- 
hearing, or, if that were denied, that the same should be taken and 
held to be bills of review, or bills.in the nature of bills of review, or, 
if that were denied, that the petitions be amended and supplement- 
ed in certain respects and then docketed as original bills of review 
as of March 15, 1884. This motion being addressed to the dis- 
cretion of the Court, and being made more than four years after the 
filing of the petitions, was properly denied, and such denial cannot 
be the ground of appeal. 


On April 10, 1884 (at the second Term after the expiration of the 
October Term, 1883), the Circuit Judge, Hon. Joun Baxter, caused 
to be entered in the causes below, the orders which have been fully 
set forth in the foregoing statement of facts. In these orders the 
Court, of tts own motion, attempted to annul, set aside and hold for 
nought, the decrees of December 22, 1883, on the ground that the 
same were erroneously entered and were unjust. 

Nothing can be plainer than that these alleged orders of April 
10, 1884, were absolutely null and void, and of no effect. They 
were not even made upon any alleged petitions for rehearing, and, as 
has been seen, no petition for rehearing could have been filed after 
the commencement of the February Term. They were not made 
upon any bill of review, either for error upon the face of the record 
or for new matter or newly discovered evidence. They were made 
upon the motion of the Court itself, at a time when the Court, 
within the cases above cited, had absolutely lost all power or juris- 
diction over decrees made at the October Term. Not only was all 
this so, but the Court refused to allow an issue to be made as to the 
facts alleged as the foundation of the orders, or to hear evidence or 
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allow an appeal from the orders so made. Under whatever mis- 
apprehension the Judge making these orders may have labored at 
the time, or whatever criticism might be made of the action so taken, 
nothing more need be said now than that the orders were beyond 
the power and jurisdiction of the Court. The whole matter was 
coram non jucdicie. 

These so-called orders of April 10, 1884, being beyond the power 
and jurisdiction of the Court were absolutely void, and could at no 
time have had any effect whatever. They were absolute nullities and 
were not decrees of the Court. It was not necessary to attack or 
impeach the so-called orders by bills of review, for no lapse of time 
could add force or efficacy to the entries thus made. ‘A void judg- 
“ ment is in legal effect no judgment. By it no rights are divested. 
“ From it no rights can be obtained. Being worthless in itself all 
‘* proceedings founded upon it are equally worthless. It neither binds 
“nor bars any one. All acts performed under it and all claims 
‘ flowing; out of it are void. The parties attempting to enforce it 
“may be responsible as trespassers” (Freeman on Judgments, Sec. 
117). 

‘Hence a sale based upon a void judgment has no foundation in 
“law. It must certainly fail” (Freeman on Void Judicial Sales, See. 
2: Jenkins vs. Hanon, 26 Fed. Rep., 657, 660). 

“To hold a judgment binding when the record disclosed a want 
* of authority over the defendant, would be to impeach rather than 
“ to sustain the absolute verity of the record” (Freeman on Judg- 
ments, Sec. 116). 

“ A Court or Judge having anthority to proceed at one time, may 
“ be divested of its jurisdiction either temporarily or permanently. 
“ The Court may be abolished or its jurisdiction may be divested 
“by statute. The proceedings may be removed into some appel- 
“late tribunal. The term of Court may be adjourned sive die, in 
“ which case no judgment can be entered before there opening of the 
“ Court at its next Term, unless expressly authorized by statute. In 
“all cases where a Court is rendered incompetent to proceed, its 
“ proceedings during such incompetency are as invalid as though it 
“had never possessed jurisdiction” (Freeman on Void Judicial 
Sales, Sec. 7). 

In Griffith vs. Frazier, 8 Cranch, 9, Chief-Justice MARSHALL held, 
that the appointment by a Probate Court of an administrator of an 
estate, an executor having been previously appointed thereof, was 
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absolutely void ab initio. See also Wales vs. Williard, 2 Mass., 
120. 


In another aspect it is equally clear that the decrees or orders of 
December 22, 1883, were made in the orderly administration by the 
Court of the property in the*hand of its Receiver. 

The petitions of the appellees filed in October, 1883, were in the 
nature of proceedings pending sequestration where third persons 
claim some of the property sequestrated, an examination pro interesse 
suo is ordered. In cases of this character where the Court finds the 
claimant's interest clear and undisputed, it may make an order in 
his favor without inquiry (II. Daniel’s Chan. Prac., 1058, 1059; 
Dixon vs. Smith, 1 Swanst., 457; Empringham vs. Short, 3 Hare, 
461). In this case there was no dispute, and there is none now, as 
to the title of the petitioners to the locomotives in question. There 
was no doubt, therefore, of the right of the petitioners to an order 
that the Receiver should surrender the locomotives to the petitioners. 

But further a question was before the Court upon the showing 
by the Receiver that the possession of the locomotives by him was 
absolutely necessary to the operation of the mortgaged property, 
then in the possession of the Court through the Receiver. The 
question, therefore, for the Court to decide was whether a purchase 
should be made of the locomotives, and if so what the amount of the 
purchase price should be and how it should be paid. In deciding 
this question there was no necessity that the Court should consult 
the bondholders or their trustee, or any other party to the litigation. 
The Court deemed itself sufticiently informed by its officer, the 
Receiver. When the Court, therefore, decided upon the purchase of 
the locomotives and fou rd that the purchase price made in the 
original contracts, was the proper price, there remained nothing 
to be decided other than the question of the mode in which the pur- 
chase money should be paid. Under well established rules, the amount 
of such purchase price would become a lien upon the earnings of 
the railroad in the hands of the Receiver, and in case the amount 
wes not so discharged then a lien upon the corpus of the property 
prior to the lien of the mortgages thereon. 

In one sense, therefore, the orders or decrees of December 22, 
1883, merely evidence contracts made by the Receiver under the 
authority of the Court while in possession of the mortgaged prop- 
erty, and for the benefit of such property. As contracts so made 
within the power and jurisdiction of the Court, and with the assent 


26 


of the owners of the locomotives, these orders must stand as con- 
tracts, which have always been beyond the power of any one to 
impair. The lien specified in the decrees, would have arisen and ex- 
isted by virtue of the making of the purchase by the Receiver under 
authority of the Court, even if the decrees had been silent as to such 
lien. The debts so incurred by the Receiver, were charges on the 
property. 

It must, of course, be presumed that the action of the Court in 
fixing the amount of the purchase price, was taken advisedly. But, it 
may be remarked that the purchase so made of the said locomotives, 
not only acquired locomotives of a peculiar class for the operation of 
of a narrow gauge railroad, at a time when it might have been im- 
possible to procure such locomotives elsewhere ; but, also, that such 
purchase extinguished the claims of the petitioners for prior rentals, 
repairs and depreciation of the locomotives, which under well settled 
rules, might have become liens upon the mortgaged property, even 
if the locomotives themselves were surrendered to the petitioners. 


Accordingly when the appellees moved the Circuit Court, in 
1887, to declare that the so-called orders entered on April 10, 1884, 
to be without effect, and to adjudge that the decrees of December 22, 
1883, were still valid, effectual and final, the Court, after a full argu- 
ment, and upon deliberation had by Mr. Justice Marrnews and 
Circuit Judge Jackson, on June 11, 1887, ordered, adjndged and 
decreed that the said orders of April 10, 1884, should be set a side 
and held for naught, and that the said orders of December 22, 
1883, should be restored. 

From these orders of June, 1887, the Central Trust Company 
prayed an appeal, and the same was allowed upon giving a bond of 
$500. But no appeal from such orders of June 11, 1887, has been 
perfected, although more than two years have now elapsed. 


It is plain, therefore, that the decrees of December 22, 1883, 
are, as they always have been since their entry, in full force and effect, 
as to each and every part thereof, and that they are now subject to no 
attack whatsoever from any person or in whatever manner at- 
tempted. If any irregularity, or any error ever lay in the said de- 
crees, it is now cured. The decrees, and every part theroof, are now 
absolutely unimpeachable. Some complaint was made _ below that 
one of the entries as to the Southeastern Division was made in the 
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wrong suit; but this was corrected by the orders made in June, 1887. 
These orders were made upon petitions filed by each appellee in 
both the éauses, issues upon which were made by pleadings on the 
part of the appellants. Upon the issues thus presented, the Court 
first made the orders of June, 1887, and, subsequently, the orders of 
January, 1889, properly distributing the payments to be made to the 
appellees, respectively, from the several divisions. As has been re- 
marked, any prior irregularity, if such there were in the decrees of 
December, 1883, cannot be, the subject of complaint, such decrees 
being now incontestable in any forum. Even, if this were not so, 
the irregularity was so cured by the subsequent action as now not to 
be the subject of any complaint. Moreover, the liens on each 
division of the railroad arose when the Receiver, with the authority 
of the Court, purchased the locomotives for the use of the respective 
divisions. These liens arose and were distributed by the mere force 
of the contract of purchase and of the Receiver’s debts thereby con- 
tracted. 

The orders entered on January 28, 1889, and now appealed from, 
were orders or decrees properly made to carry into effect according 
to their terms and according to the terms of the decrees of sale in 
the foreclosure suits respectively, the decrees of December 22, 1883. 
The appellants not having appealed from the orders of December, 
1883, and of June, 1887, should not be heard by way of appeal from 
orders necessarily made to carry into effect these unimpeached orders 
of the Court adjudicating the appellee's rights. 


But there exists no error in the decrees of January, 1889. The 
application of the trust company then to docket a bill of review as 
of March, 1884, if entertainable at all, was addressed to the discre- 
tion of the Court, and its refusal cannot be reviewed here. The 
application of the Dayton, Fort Wayne and Chicago Railroad 
Company to intervene in the cause, was also addressed to the dis- 
cretion of the Court ; and its decision can not now be reviewed. 
The amounts fixed as the amounts of the respective liens of the ap- 
pellees were not disputed, no one claiming that any other greater 
credits should be given upon the amounts fixed by the decrees of 
December, 1883, than were there allowed by the appellees them- 
selves (Rec. 1277-78, pp. 86 and 90; Rec. 1279-80, pp. 83 and 87). 

What the appellants are endeavoring to have reviewed is the 
action of the Court taken in December, 1883. This action cannot 
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be reviewed upon these appeals. In fact the contract thereby made, 
cannot be impeached by the appellant, or now in any way impaired. 

The so-called bills of exceptions of the Central Trust Company are 
meaningless and not appropriate to an appeal in equity. The ques- 
tions sought to be brought up thereby, are before this Court in a 
more orderly form upon the bills of the Trust Company in Causes 
1281 and 1282, motions to dismiss, which are submitted together 
with this motion. 


As to Damages. 


The appeals being without merit, and having evidently been 
taken for delay merely, ten per cent. damages should be added upon 
the amount of the decrees in addition to interest under Rule 21. 

B. H. Bristow, 


Buiurorp WILSoN, 
W.S. Oppyke, 
Of Counsel for Appelles. 
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_ CENTRAL TRUST CO. OF N. Y. VS. GRANT LOCOMOTIVE WORKS ET AL. 1 


1 At a stated term of the circuit court of the United States of 

America within and for the western division of the southern 
district of Ohio, in the sixth judicial circuit of the United States of 
America, begun and had in the court-rooms, at the city of Cincin- 
nati, O., in said district, on the first Tuesday of October, being also 
the second day of that month, in the year of our Lord one thousand 
eight hundred and eighty-eight, and of the Independence of the 
United States of America the one hundred and thirteenth—present, 
the Honorable Howell E. Jackson, circuit judge, and the Honorable 
George R. Sage, district judge—among the proceedings had were the 
following, to wit: 


Tue Central Trust Company, a Corpora- 
tion, Complainant, 
v8. I 
. , n Chan 216. 
Tre Grant Locomotive Works and’ THE cery. #4216 
American Loan and Trust Company, 
Defendants. 


Be it remembered that heretofore, to wit, on the 28 day of Janu- 
ary,in the year of our Lord one thousand eight hundred and eighty- 
nine, came the complainant, The Central Trust Co., by its solicitors, 
and filed in the clerk’s office of said court théir certain bill of re- 
view. Said bill of review is clothed in the words and figures follow- 
ing, to wit: 


2 Compared. J.W.F.C. 4216. Filed Jan. 28, ’89. 


Circuit Court of the United States, Southern District of Ohio, West- 
ern Division. 


THe Centra Trust Company, a Corpora- 
tion, Complainant, 
vs. 
THe Grant Locomotive Works and THE 
American Loan and Trust Company, 
Defendants. j 


In Chancery. #4216. 


To the judges of the circuit court in the sixth circuit, southern dis- 
trict of Ohio, western division : 


Humbly complaining, showeth unto your honors, the Central 
Trust Company of New York, a corporation under the laws of the 
State of New York, and files its bill of review herein, and says— 

That on the 20th day of October, 1883, your orator filed a bill of 
complaint in this court in case #3578, wherein it was complainant 
and The Toledo, Delphos and Burlington railroad and The Toledo, 
Cincinnati and St. Louis Railroad Company and Granville D. Bra- 
man were defendants, praying for the foreclosure of a certain first 

mortgage upon said Toledo, Delphos and Burlington railroad‘ 
3 extending from Dayton, Ohio, to a connection with the Iron- 
ton and Huntington railroad, near the city of Ironton, Law- 
1—1281 
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rence county, Ohio, being 180 miles in length, which said railroad 
in subsequent proceedings in said cause became known as the South- 
eastern Division—sometimes called the Dayton and Southeastern 
Division—of the Toledo, Cincinnati and St. Louis railroad ;. that said 
bill prayed for the sale of said railroad and property to satisfy cer- 
tain bonds and interest secured thereon by said mortgage, and for 
the appointment of a receiver, as will more fully appear by the said 
bill of complaint, which is hereby referred to, a copy of which is 
marked “ Exhibit 1” and filed herewith. 

2. That on the same day one William J. Craig was by an entry 
made in said cause appointed receiver of the railroad and property 
described in said bill of complaint of the Toledo, Delphos and Bur- 
lington Railroad Company and in paragraph 1 thereof. 

And on said day said Craig took possession of said railroad and 
proceeded to operate the same under the direction of said court. 

A copy of said order so appointing said Craig receiver is hereto 
attached and reference to the same is hereby made, marked “ Ex- 
hibit 2.” : 

Your orator further says that similar bills of complaint were filed 
by it in the following cases in this court, namely, case # 3554, 

wherein it was complainant and The Toledo, Cincinnati and 
4 St. Louis Railroad Company, The Cincinnati Northern Rail- 

way Company,and The Spring Grove, Avondale and Cincin- 
nati Railway Co. and Granville D. Braman were defendants, and 
wherein a bill of complaint was filed August 14, 1883, and in case 
3576, wherein your orator was complainant and The Toledo, Delphos 
and Burlington Railroad Company, The Toledo, Cincinnati and St. 
Louis Railroad Company,and Granville D. Braman were defendants, 
and in case # 3577, wherein your orator was complainant and The 
Toledo, Delphos and Burlington Railroad Company, The Toledo, 
Cincinnati and St. Louis Railroad Co., and Granville D. Braman 
were defendants, and in case 3579, wherein your orator was com- 
yainant and The Iron Railroad Company, The Toledo, Delphos and 
Surlington Railroad Co., The Toledo, Cincinnati and St. Louis Rail- 
road Company, and Granville D. Braman were defendants. 

That the object of said bill of .complaint in said case 3554 was to 
foreclose a mortgage in favor of your orator upon a certain railroad 
known as the Cincinnati Northern railway, extending from Cincin- 
nati, Hamilton Co., Ohio, to Dodds, in Warren county, Ohio, a dis- 
tance of about 42 miles; and the object of said bill of complaint in 
said case 3576 was to foreelose a mortgage in favor of your orator 
upon the Toledo, Delphos and Burlington railroad, extending from 
Dodds, the northern terminus of said Cincinnati Northern railway, 
tu a point 7 miles south of the city of Dayton, Ohio, which railroad 
in the proceedings in said case was commonly known as the Cin- 

cinnati Division of the Toledo, Cincinnati and St. Louis 
5 railroad ; and the object of the bill of complaint in said case 
3577 was to foreclose a mortgage in favor of your orator upon 
the Toledo, Delphos and Burlington railroad, extending from the 
city of Dayton to the city of Delphos, both in the State of Ohio; 
and the object of the bill of complaint in said case 3579 was to fore- 


_ THE GRANT LOCOMOTIVE WORKS ET AL. 3 


close a mortgage in favor of your orator upon the railroad of the 
Iron railroad, extending from Ironton to Wellston, in the State of 
Ohio. 

Your orator further shows that by a separate entry, made sepa- 
rately in each of the aforesaid cases, one William J. Craig was 
appointed receiver respectively of each of said railroads on said 
20th day of October, 1883, but with direction to operate said rail- 
roads as a connected line keeping separate aceounts. 

Your orator further says that thereafter, on the — day of October, 
1883, similar bills for foreclosure of mortgages, made respectively 
by other constituent companies on their respective roads, which 
roads, when connected, would form a line of railroad extending 
from Delphos to Toledo, Ohio, from said Delphos through Indiana 
and Illinois to East St. Louis, Ill., were filed in the proper circuit 
courts of the United States for the northern district of Ohio, the 
district of Indiana, and the southern district of Illinois by your 
orator, the mortgagee in each of said mortgages, each bill of com- 
plaint praying for the foreclosure and sale separately of each of said 
roads. 

Your orator further says that said Toledo, Cincinnati and St. 

6 Louis Railroad Company was a corporation formed by the 

consolidation, under the respective laws of Illinois, Indiana, 

and Ohio, of the above-named constituent companies and other 

companies, extending from St. Louis to Delphos, Ohio, thence to 

Toledo, and from Delphos to Cincinnati ial Ironton ; that each 

mortgage was a separate and distinct mortgage upon separate prop- 

erty, there being no property in one mortgage included in another; 

that all of said mortgages were made prior to any consolidation and 
were entirely unaffected thereby. | 

Your orator further says that on October 27, 1883, — American 
Lean and Trust Company and the Grant Locomotive Works filed 
their intervening petition in said case # 3578, setting forth that on 
the Ist day of August, 1882, said Grant Locomotive Works had 
made a contract with said Toledo, Cincinnati and St. Louis Rail- 
road Co. for leasing to it 10 locomotives and tenders, Nos. 57 to 66 
consecutively, both inclusive, and that said Grant Locomotive Works 
had delivered the same to said Toledo, Cincinnati and St. Louis 
Railroad Co., in pursuance of said agreement, and that the rent of 
the same to be paid by the said Toledo, Cincinnati and St. Louis 
Railroad Co. was as follows : 

August Ist, 1883, $20,000. 

August, 1884, $27,000. 

August 1, 1885, $27,000. 

August Ist, 1886, $31,000. 

Also a sum equal to the half-yearly interest on the said total 

7 amount of rental at the rate of six per cent. per annum, to 

be paid the first days of February and August in each 

year, together with taxes, insurance premiums on said locomotives 
and tenders. 

Said petition further avers that the said Toledo, Cincinnati and 
St. Louis Railroad Company failed to pay said rent falling due Au- 
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gust Ist, 1883, to wit, $20,000, and that the interest thereon amounted 
to $3,150, and that this court had, by one E. E. Dwight, receiver, 
taken possession, on the first day of August, 1883, of said locomo- 
tives and tenders, and that thereafter one William J. Craig had been 
appointed receiver in place of said Dwight. 

And said petition further averred that by reason of said default 
the Grant Locomotive Works was entitled to take possession of said 
locomotives and tenders, and that the sum of $105,000, trust equip- 
ment bonds, provided for in said agreement had becoine due, whereof 
said locomotive works owned $53,000, and said American Loan 
and Trust Company, as trustee in said agreement, appeared for the 
balance. | 

And said petition alleged that there was due from said receiver 
$30,804.66 on account of rent for said locomotives and tenders, and 
the further sum of $20,000 for alleged depreciation in value of the 
rolling stock in the use thereof, making a total of $50,804.66. 

And said petition prayed that said receiver might be ordered to 
pay said amount and to surrender forthwith to petitioners the loco- 

motives and tenders aforesaid, and to pay to petitioners such 
8 part of the sum of $105,000 as might remain due after the 

sale of the locomotives and tenders, and the application of 
the proceeds thereof towards the payment of the sum of $105,000, 
and that said balance when determined, as well as the said sum of 
$50,804.66, might be adjudged a charge upon all the property of the 
Toledo, Cincinnati and St. Louis Railroad Company and its con- 
stituent companies ahead of the first mortgages thereon. A copy 
of said petition is hereto attached, marked “ Exhibit No. 3,” and 
made part hereof, and reference is made thereto. 


Your orator further says that on the 22d day of December, 1883, 


although no process had been issued or asked for in said intervening 
petition requiring your orator to answer,and without the knowledge 
of your orator, Bluford Wilson, Esq., counsel for the said Grant Lo- 
comotive Works and American Loan and Trust Company, procured 
2 certain orders or decrees to be entered in case 3578 in this court, 
purporting to be entered upon the said intervening petition of said 
Grant Locomotive Works and the American Loan and Trust Com- 
pany, filed therein October 27, 1883, which orders, marked “A ” and 
“ B,” respectively, are in the words and figures as follows: 


cA” 


THe Unirep STATES OF AMERICA, is 
Southern District of Ohio, Western Division, 


9 At a stated term of the circuit court of the United States 

of America within and for the western division of the south- 
ern district of Ohio, in the sixth judicial circuit of the United States 
of America, begun and had in the court-rooms, at the city of Cin- 
cinnati, Ohio, in said district, on the first Tuesday in October, being 
also the second day of that month, in the year of our Lord one thou- 
sand eight hundred and eighty-three, and of the Independence of 
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the United States of America the one hundred and eighth—present, 
the Hon. George R. Sage, district judge—on Saturday, the 22nd day 
of December, 1883, among the proceedings had were the following, 
to wit: 


THE CENTRAL Trust CoMPANY OF wes 
YorK : 
v8. 
Tue Torepo, CINCINNATI AND Sr. Louis #3578. In Chancery. 
Railway Company (Dayton and South- 
eastern Division) et al. 


In the matter of the intervening petition of the Grant Locomotive 
Works and the American Loan and Trust Company. 


The said cause came on to be heard upon the petition and the 
answer of the receiver thereto and upon the evidence submitted on 
behalf of said petitioners. | 

And it appearing to the satisfaction of the court that the receiver 
has in his possession the Grant locomotives numbered 57 to 62, in- 

clusive, and 64 to 66, inclusive, with their tenders, and is 
10 using the same in the operation of the said Southeastern 

Division of the defendant company’s railroad between Day- 
ton and , Ohio, and that the said locomotives are nine of the 
_ ten covered by the agreement of lease: set out in said petition and 
were acquired by said defendant, The Toledo, Cincinnati and St. 
Louis Railroad Co., under the terms of said agreement, and were so 
held at the date of the appointment of the receiver herein ; 

And it further appearing that the present receiver or his prede- 
cessor took the said locomotives into his possession as such receiver 
on the first day of August last and has had the same in continuous 
use and possession since that date without having made any pay- 
ment on account of the rental as provided in said indenture of lease 
or other compensation for the use thereof ; 

And it further appearing that the said locomotives are, in the 
judgment of the receiver, necessary to the proper operation of the 
said division of said railway and should be acquired as part of its 
permanent equipment, and thatthe value of said locomotives and 
tenders as fixed in said agreement of lease is reasonable, and that 
the petitioners are willing, upon receipt of the contract price or 
upon being adequately secured therein, to transfer the title of the 
same to the receiver; 

And the matter being fully heard by the court and upon due de- 
liberation thereon, it is ordered, adjudged, and decreed that the re- 
ceiver pay to the said petitioners as rental for said locomotives and 

tenders and in full for ail claims for rental, interest, and re- 
11 pairs down to the first day of December, 1583, the sum of 

$21,252.70, the same being the amount due to said date under 
the terms of said lease, and the further sum of $78,030, balance in 
full as purchase-money, for said locomotives and tenders. 

And it is further ordered that the receiver pay said several amounts 
as part of the operating expenses of the said Southeastern Division 
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out of any money not appropriated for the payment of current labor, 
supplies, or taxes. 

And it is further ordered and decreed that the said several amounts, 
with interest thereon at the rate of six per cent. from the first day 
of December, 1883, shall be a charge upon the income, earnings, and 
all the property of the said Toledo, ae" incinnati and St. Louis railroad, 
and especially of said Southeastern Division, prior to the first-mort- 
gage or other bonded debt of said railroad or said division thereof, 
and any balance of said several amounts remaining unpaid at the : 
date of the foreclosure and sale of the said railroad or said division i 
shall be a first lien thereon, and the said sale shall be made subject /# 
thereto. 


Tue Unirep Srates or AMERICA, |... 
Southern District of Ohio, Western Division, § ° 


I, Benjamin R. Cowen, clerk of the circuit court of the United 
States within and for the division and district aforesaid, do 
12 hereby certify that the foregoing decree is truly taken and 
correctly copied from the journal of said court. 
In testimony whereof I have hereunto set my band and affixed 
the seal of said court, at the city of Cincinnati, Ohio, this 5th day 
of December, A. D. 1888. 
B. R. COWEN, Clerk, 
By R. C. GEORGI, Deputy. ' “> 


“ B” 


THe Unrrep States oF AMERICA, 
Southern District of Ohio, Western Division, tas 


Ata stated term of the circuit court of the United States of America 
within and for the western division of the southern district of Ohio, 
in the sixth judicial circuit of the United States of America, begun 
and had in the court-rooms, at the city of Cincinnati, in said dis- 
trict, on the first Tuesday of October, being the second day of that 
month, in the year of our Lord one thousand eight hundred and 
eighty- three, and of the Independence of the United States of America 
the 108th—present, the Hon. George R. Sage, district judge—on Sat- 
urday, the 22d day of December, 1885, among the proceedings had 
were the following, to wit: 


13 THe Centrat Trust COMPANY OF 
New York, Complainant, 
vs. In Chancery. # 3578. 
THe CINCINNATI NORTHERN RaILway Co. 
et al. 


In the matter of the intervening petition of the Grant Locomotive 
Works and the American Loan and Trust Company. 


The said cause came on to be heard upon the petition and the an 
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swer of the receiver thereto and upon the evidence submitted on 
behalf of said petitioners. 

And it appearing to the satisfaction of the court that the receiver 
has in his possession Grant locomotive # 63, and is using the same 
in the operation of the said Cincinnati Northern Railway Company 
between Cincinnati and Dayton, Ohio, and that the said locomotive is 
one of the ten covered by the agreement of lease set out in said pe- 
tition, and was acquired by The Toledo, Cincinnati and St. Louis 
Railroad Company, one of the defendants, under the terms of said 
agreement, so held at the date of the appointment of the receiver 
and was herein; 

And it further appearing that the present receiver or his predeces- 
sor took the said locomotive, with its tender, into his possession as 
such receiver on the first day of August last, and has had the same 
in continuous use and possession since that date without having 

made any payment on account of rental as provided in 
14 said indenture of lease or other compensation for the use 
thereof. 

And it further appearing that the said locomotive is, in the judg- 
ment of the receiver, necessary to the proper operation of said rail- 
way and should be acquired as part of its permanent equipment, 
and that the value of said locomotive and tender as fixed in said 
agreement of lease is reasonable, and that the petitioners are will- 
ing, upon receipt of the contract price or upon. being adequately se- 
cured therein, to transfer the title of the same to the receiver ; 

And the matter being fully heard by the court, and upon due de- 
liberation thereon, it is hereby ordered, adjudged, and decreed that 
the receiver pay to the said petitioners as rental for said locomotive 
and tender,and in full for all claims for rental, interest, and repairs 
down to the Ist day of December, 1883, the sum of $2,361.30, the 
same being the amount due to said date under the terms of said 
lease. 

And the further sum of $8,570.00, balance in full as purchase- 
money for said locomotive and tender. 

And it is further ordered that the receiver pay said several amounts 
as part of the operating expenses of the said railway out of any 
money not appropriated for the payment of current labor, supplies, 

and taxes. 
15 And it is further ordered and decreed that the said several 

amounts, with interest thereon at the rate of six per cent. per 
annum from the first day of December, 1883, shall be a charge upon 
the earnings, income, and all the property of the said Cincinnati 
Northern Railway Company as ahead of the first-mortgage or other 
bonded debt of said company, and any balance of said several ° 
amounts remaining unpaid at the date of the foreclosure and sale 
of the said railway shall be a first lien thereon, and the said sale 
shall be made subject thereto. 


Tue Unitep STATES OF AMERICA, \ 
Southern District of Ohio, Western Division, 


I, Benjamin R. Cowen, clerk of the circuit court of United States 
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within & for the division and district aforesaid, do hereby cer- 
tify that the foregoing decree is truly taken and correctly copied 
from the journal of said court. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at the city of Cincinnati, Ohio, this 5th day 


of December, 1888. 
B. R. COWEN, Clerk, 
By R. C. GEORGI, Deputy. 


Your orator further says it had no notice or knowledge that said 
orders were in contemplation and no knowledge or notice of the 
entering of said orders or of any motion therefor until the 

16 26th day of Feb., 1854, when it first learned of the fact that 
said orders had been entered by the announcement thereof 

by counsel for the said Grant Locomotive Works and the American 
Loan and Trust Co. to the judges of the circuit court of the United 
States for the sixth and seventh circuits while sitting in Indianapo- 
lis in conference relative to the claims for rolling stock alleged to 
be in the possession of the receiver operating the several constitu- 
ent roads of the said Toledo, Cincinnati and St. Louis Railroad Co. 

And your orator says that it thereupon took immediate steps to 
procure the rescission of said orders, and that thereafter, on March 
5th, 1884, this court caused orders to be made in said case, # 3578, 
suspending said orders “A” and “ B” until the matter thereof should 
be further inquired into and adjudicated; and thereafter, on the 
15th day of said March, by order and leave of this court, your 
orator filed in said case 3578 certain proceedings entitled “ petition 
for rehearing,” &c., wherein were set forth the facts relative to the 
procurement of said orders “A” and “ 5,” and the errors and irregu- 
larities of the same. 

Your orator did further pray that the said proceeding entitled 
“petition for rehearing,” &c., be taken either as a petition for re- 
hearing or as a bill of review, according as the rules in courts of 
equity might require. A copy of said petition is filed herewith, 

marked “ Exhibit No. 4,” and is referred to as part hereof. 
17 Your orator further says that the several matters contained 

in said last-named proceeding were fully heard by Hon. John 
Baxter, circuit judge of the sixth circuit of the United States, and 
that the said Grant Locomotive Works and the American Loan and 
Trust Company appeared at said hearing in opposition to said peti- 
tion for rehearing, and after argument and proof and upon due con- 
sideration thereof the said circuit judge made and entered in said 
cause 3578, on April 10, 1884, a certain order or decree, whereby the 
court did wholly rescind, set aside, and hold for naught the said 
orders “A” and “ B,” and did further in said order of April 10, 1584, 
adjudicate and settle the rights of said Grant Locomotive Works and 
the American Loan and Trust Co. in reference to locomotives Nos. 
57 to 66, inclusive, as well as the rights of sundry other owners of 
leased rolling stock who had filed similar intervening petitions in 
said.case, the court decreeing that all said owners, including the 
Grant Locomotive Works and the American Loan and Trust Com- 
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pany, were entitled to the immediate return, if they so desired, of 
their rolling stock, including said locomotives, and also reasonable 
compensation from the receiver for the use of said stock by him, 
and also remuneration for deterioration of said rolling stock, if any, 
beyond ordinary wear and tear; and the court did in said order 
direct said receiver to surrender any of said rolling stock to the 
owners thereof upon demand, and did also in said order refer said 

matters of compensation to a special master commissioner to 
18 take evidence thereon and report upon the same, all of which 

was done. A copy of said order of April 10, 1884, is filed 
herewith and marked “ Exhibit No. 5,” and the same is referred to 
as part hereof. 

Your orator further says that the said Grant Locomotive Works 
and the American Loan and Trust Company and one R. 8. Grant, 
who, in the meantime, had filed in cause 3578, on June —, 1884, an 
intervening petition praying compensation for locomotives numbers 
67, 68, and 72, took part in all proceedings before said master by 
claiming and proving the compensation aforesaid for said locomo- 
tives. 

And your orator further says that when said railroad was sold 
on foreclosure in said case 3578, on the — day of June, 1884, it was 
not sold subject to any claim or lien for said locomotives, and none 
of said locomotives were included in said sale, but were treated as 


the property of said Grant Locomotive Works and R.S. Grant; and 


thereupon the said Grant Locomotive Works and the American 
Loan and Trust Company and the said R.S. Grant retook said loco- 
motives 57 to 66, inclusive, and 67,68, and 72 and 73, of R.S. Grant 
series, according to their respective ownerships of the same, and all 
the right, title, and interest of the same, and subsequently removed 
the same, and they still have them, whereby your orator understood 
and charges the fact to be that they severally and according to their | 
respective interests therein abandoned all claim under said orders 

“A” and “B” of Dec. 22, 1583, and neither your orator nor 
19 the purchasers of said railroad at said foreclosure knew aught 

to the contrary until on the — day of February, 1887, when 
said Grant Locomotive Works and said R.S. Grant—said circuit 
judge having in the meantime departed this life, and his successor 
having been appointed and qualified—filed petitions in said cause 
3578 to set aside said orders of Aprii 10, 1884, and to restore said 
orders “A” and “B” of Dec. 22, 1883, which petitions this court 
granted on June 11, 1887, by order then entered in said cause, 
whereby this court did set aside said orders of April 10, 1884, and 
did adjudge the same to be null and void, and did restore said 
orders “A” and “ B” of Dec. 22, i883. 

And thereafter, on the 8rd day of November, 1888, said Grant Lo- 
comotive Works filed its motion in said cause 3578 asking the court 
to order the purchasers of said railroad sold in said case 3578 to pay 
into court the several amounts mentioned in said orders “A” and 
“B;” and thereupon your orator prayed said court to treat said pro- 
ceedings of March 15, 1884, entitled “ petition for rehearing,” &c. 
(Exhibit 4 to this bill), as a bill of review to correct said orders “A” 

2—1281 
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and “B” of Dec. 22, 1883, and then to permit your orator to amend 
said proceedings of March 15, 1884, by adding thereto the aver- 
ments contained in this bill of review and to docket the same as 
thus amended as an original bill of review as of date March 15, 

1884. The court refused to allow the same to be done and 
20 ordered said railroad to be sold unless the respective amounts 

named in said orders “A” and “ B” of Dec. 22, 1883, should 
be paid within 60 days by the purchasers of said railroad sold at 
said foreclosure sale in said case 3578. 

A copy of said order is herewith filed as Exhibit “F” and re- 
ferred to as part hereof. 

Your orator says it was impossible for it to file bill of review to 
correct said decrees at any time between March 15, 1884, and June 
11, 1887, because said decrees, by said order of April 10, 1884, had 
been set aside and annulled,and your orator was compelled to so 
regard them and did so regard them during said period, and was 
during said period thereby debarred from taking any steps to cor- 
rect said orders “A” and “ B.” 

And moreover your orator says that during said period from 
March 15, 1884, to June 11, 1887, it believed and had the right to 
believe that said Grant Locomotive Works and American Loan and 
Trust Company and R.8. Grant had abandoned all claim of right 
under said orders “A” and “B” of Dee. 22, 1883; and so your 
orator says that said period of time between March 15, 1884, and 
June 11, 1887, should not be counted against it in filing its bil! of 
review. 7 

And your orator says that both said orders “A” and “ B” of Dec. 
22, 1885, are erroneous and ought to be reviewed, reversed, and set 
aside for the many errors and imperfections common thereto, as 

shown by the record of the said case 3578—that is to say: 
21 1. Because both said orders wereentered without any hearing, 

without any process issued to your orator, without any knowl- 
edge of or notice to your orator, and without any evidence being 
adduced in court in support thereof. 

2. Because said orders find that the “ present receiver” or his 
predecessor took the locomotives mentioned in said orders into his 
possession on the lst day of August, 1883, and that he had had the 
same in continuous use and possession since that date, and had 
made no payment on account of the rental thereof, as was provided 
in said indenture of lease, or other compensation for the use thereof, 
whereas the record of this case shows that William J. Craig was not 
appointed receiver in case # 3578 until October 20, 1883, and that 
he had no predecessor whatever. 

3. Because said orders found that the value of said locomotives 
and tenders in the judgment of the receiver, as fixed in the said 
agreement, was reasonable, whereas, first, no evidence was adduced 
to show that said price was reasonable, or that said Craig, receiver, 
considered it reasonable, or that he was a judge of such values, and, 
in fact, said price was more than twice the value of said locomotives 
at said time; and, secondly, because said orders found that the rea- 
sonableness of said price existed in the judgment of the receiver 
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only, which judgment of the receiver, in the absence of evidence 
thereon, would not authorize the entering of said decree. 

4. Because said orders were entered by the court under a misap- 

prehension of fact and by inadvertence in this, that the court 
22 which ordered the entering thereof made no examination 

thereof, but was informed by the counsel of intervening 
petitioners, Bluford Wilson, Esq.j that the entering of said orders 
had been assented to by your orator, and, acting in that belief, the 
court entered said orders, which it would not otherwise have done 
except after full hearing, whereas your orator says it never assented 
to the entering of said orders and had no knowledge thereof, as 
hereinbefore stated. 

5. Because said orders are a departure from the established prac- 
tice of the court and are void and erroneous. 

6. Because said orders were and are erroneous, if not void, in that 
they were not the deliberate judgment of the court upon the facts of 
the record, and in that the matter presented by the petition was not 
at issue or ready for hearing when said orders were entered. 

7. Because it was erroneous, as shown by the record, to order that 
the receiver should pay any rental or repairs for the locomotives 
and tenders, including said orders from the 1st day of August, 1882, 
to the Ist day of Dec., 1883, namely, by order “A” the sum of 
$21,252.70, and “ B” the sum of $2,361.30. 

8. Because in the entering of said orders the proper forms of the 
adininistration of justice were disregarded, the functions of the court 
were abnegated, and there was no hearing or decision by the court, 
and counsel for the said Grant Locomotive Works and the Ameri- 

can Loan and Trust Company was allowed to prepare and 
23 enter such decrees as he thought fit, the court being under 

the erroneous belief that the said orders were assented to by 
your orator. 

9. Because said orders purported to make said contract price of 
said locomotives and tenders and the said entire rentals and repairs 
thereof a lien and charge upon the Cincinnati Northern railway 
and the Toledo, Delphos and Burlington railroad prior to the mort- 
gages thereon, foreclosed in case 3578 and in case 3554 respectively, 
instead of charging the same upon the said entire consolidated rail- 
road to the extent of the whole number of said locomotives and 
tenders included in said orders. 

10. Because said orders are fraudulent and void. 

11. Because of other imperfections and errors appearing in said 
orders and in the record of said case # 3578. 

Your orator further says that said order “A” of December 22, 1883, 
ought to be reviewed, reversed, and set aside for its special errors 
and imperfections—that is to say : 

1. Because said order “A” is fraudulent, in this, that it finds that 
the said locomotives 57, 58, 59, 60, 61, 62, 64, and 65 and 66 were in 
the possession of the receiver, and that the said receiver was using 
the same in the operation of the Dayton and Southeastern railway, 

known also as the Southeastern Division, at the date of said 
24 order, whereas, in fact, said locomotives were not in use upon 
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said Southeastern Division at said date, and if they were upon 
the tracks thereof they were only so casually and temporarily and 
not for use as part of the equipment of said Southeastern Division, 
but were at that time in use by said Receiver Craig on the line 
formed by the roads extending from Ironton, Ohio, to St. Louis, all 
of which said Grant Locomotive Works and said American Loan 
and Trust Company and their counsel well knew. 

2. Because said order is not warranted by the allegations and re- 
lief prayed for in the petition of said Grant Locomotive Works and 
American Loan and ‘Trust Co. filed in said case # 3078. 

3. Beeause the statements in said order that the court was satisfied 
that the receiver in said ease # 3578 had in his possession the loco- 
motives in question are not only untrue in fact but were without 
evidence to sustain the same. 

4. Because said order is uncertain and ambiguous, in this, that 
it charges the amounts therein named as a first lien upon the Toledo, 
Cincinnati and St. Louis railroad prior to the mortgage thereon, 
but orders that the receiver pay the same as part of the operating 
expenses of tlle Dayton and Southeastern railway,commonly known 
as the Southeastern Division, out of moneys not appropriated for 

the payment of current labor, supplies, and taxes. 
25 And your orator says that said order “ B” of Dec. 22, 1883, 
ought to be reviewed, reversed, and set aside for its special 
errors and imperfections—that is to say: 

1. Because said order “ B,” while it purports to find that locomo- 
tive No. 63 was in the use and possession of the receiver appointed 
and acting in said case # 3578, finds also that it was in use on the 
Cincinnati Northern railway, and purports to make the contract price 
thereof, to wit, the said amounts found due by said order, the sum 
of $2,561.50 as rental and interest and repairs, and $8,670 balance 
in full of purehase money,a lien upon said Cincinnati Northern 
railway, a distinct and separate property and interest in no way in- 
volved in or affected by the proceedings in said case # 3578. 

2. Because said order is fraudulent, in this, that it finds that said 
locomotive 63 was in the possession of the receiver, namely, the re- 
ceiver appointed and acting in case 3578, at the date of said order, 
and that said receiver was using the same in the operation of the 
Cincinnati Northern railway between Cincinnati ard Dayton, Ohio, 
whereas, in fact, said locomotive was not in use upon said Cincinnati 
Northern railway at said date, and if it was upon the tracks thereof 
it was so only casually and temporarily and not for use as part of 
the equipment of said Cincinnati Northern railway; all of which 
said Grant Locomotive Works and the American Loan and Trust 

Co. and their counsel well knew. , 
26 3. Because said order was and is erroneous, as shown by the 
record,in that it ordered that the receiver, meaning the re- 
ceiver appointed und acting in case # 3578, should pay rental and 
repairs fur said locomotives and tender from the first day of August, 
1882, to the Ist day of Dec., 1883, namely, the sum of $2,361.30. 

4. Because said order is erroneous and void in that it charges the 

several amounts therein found due, with interest, upon the earnings, 
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incomes, and all the property of the Cincinnati Northern Railway 
Co. ahead of the first mortgage or other bonded debt of said Cincin- 
nati Northern Railway Company, which said Cincinnati Northern 
Railway Co. was not and never has been a party to said case # 3578 
wherein said order was entered, and neither its railway or any other 
of its property is involved in or in anywise affected by any of the 
proceedings in said case 3578. 

Your orator files herewith a ‘copy of the record in said cases 3554 
and 3578 and craves leave to refer to same as part hereof. 

In tender consideration whereof,and for that there are divers 
errors and imperfections in said orders and proceedings, by reason 
whereof the same ought to be reviewed, reversed, and set aside, vour 
orator prays that said American Loan and Trust Co. and said Grant 
Locomotive Works may be required to answer the premises, and 
that your orator may be relieved in all and singular the premises 
according to the course of equity and good conscience. 

EDWARD COLSTON, 
Solicitor for Complainant. 
27 EDWARD COLSTON, 
Counsel for Complainant. 


STATE OF OHIO, - bss. 
Hamilton County, 


Edward Colston, being by me first duly sworn, says he is attorney 
of The Central Trust Co. , complainant, and that the facts stated in 
the foregoing bill of review are true, as he believes. 


EDWARD COLSTON. 


Sworn to before me and subscribed in my presence this 10th day 


of January, A. D. 1889. 
JOHN FLACK WINSLOW, 
[SEAL. | Notary Public, Ham. Co., O. 


[Endorsed :] #4216. Filed Jan. 28, 1889. 


28 And afterwards, to wit, on the 28th day of January, A. D. 

188%, there was issued out of the clerk’s office of said court 
our certain subpeena directed to the marshal of said district and 
against the defendants herein. Said subpcena is clothed in the words 
and figures following, to wit: 


Tue Unitep States OF AMERICA, | 
Southern District of Ohio, 


The President of the United States of America to the marshal of 
the southern district of Ohio, Greeting: 

You are hereby commanded to summons the American Loan & 
Trust Co. and the Grant Locomotive Works, corporations, if they 
be found in your district, to be and appear in the circuit court of 
the United States for the southern district of Ohio aforesaid, at Cin- 
cinnati, on the first Monday in April next, to answer a certain bill 
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of review filed and exhibited in said court against them by the 
Central Trust Company, a corporation and citizen of and resident 
of the State of New York. 
Hereof you are not to fail under the penalty of the law thence 
ensuing, and have you then and there this writ. 
Witness the Honorable Melville W. Fuller, Chief Justice of 
29 the United States, this 28th day of January, A. D. 1889, and 


in the 113th year of the Independence of the United States 
of America. 


Attest : (SEAL. ] b. R. COWEN, Clerk. 


MrmoranpuM.—The said defendants are required to enter their 
appearance in this suit in the clerk’s office of said court on or before 
the first Monday of March, 1889; otherwise the said bill may be 
tuken pro confesso. 


B. R. COWEN, Clerk. 


And afterwards, to wit, on the 29th day of January, A. D. 1889, 
came the marshal to whom the aforesaid subpeena was in form di- 
rected, and filed in the clerk's office of said court the same, with his 
proceedings endorsed thereon, in the words and figures following, 
to wit: 


Marshal’s Return. 


teceived this writ at Cincinnati, Ohio, on the 28th day of Janu- 
ary, 1889, and at said Cincinnati, Ohio, on the same day I served 
the within-named American Loan and Trust Co. and the Grant 
Locomotive Works, corporations, by handing a true copy of this 
writ, having all the endorsements thereon, personally to Bluford 
Wilson, Esq., solicitor of record in eases # 3554 and 3578 of 
30 this court, for the said defendants, American Loan & Trust 

Co. and The Grant Locomotive Works, corporations. 

H. C. URNER, U. S. Marshal, 
By hICHARD C. ROHNER, Deputy. 
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And afterwards, to wit, on the 29th day of January, A. D. 1889, 
an entry was made upon the journal of said court clothed in the 
words and figures following, to wit: 


This day this cause came on to be heard on the motion of Bluford 
Wilson, Esq., solicitor for the said American Loan & Trust Co. & 
the Grant Loco. Works, to strike the bill of review from the files, 
and was argued by counsel, and the court being advised in the 
premises, it is ordered, adjudged, and decreed that said bill of re- 
view be, and the same hereby is, stricken from the files of this court ; 


ed 
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and thereupon come the complainant and prayed an appeal to the 
Supreme Court of the United States, which is allowed upon the 
complainant executing a bond, with sufficient security, in the sum 


of $250. 


31 And afterwards, to wit, on the 31st day of January, A. D. 
1889, the following appea] bond was filed in the clerk’s office 
of said court, clothed in the words and figures following, to wit: 


Appeal Bond. 


Circuit Court of the United States, Southern District of Ohio, 
Western Division, ss: 


vs. 
THe GRANT Locomotrive Works & THe AMERI- 
cAN LOAN AND TRusT CoMPANY. J 


THe CentRAL Trust ComMpANY oF NEw rset, 


Know all men by these presents that we, the Central Trust Com- 
pany of New York, as principal, and Leo A. Brigel and Richard 
Folsom, as sureties, are held and firmly bound unto the Grant 
Locomotive Works ef al. and the American Loan and Trust Com- 
pany in the sum of two hundred and fifty dollars to be paid to the 

said The Grant Locomotive Works ef al., their assigns or sue- 
32 cessors ; to which payment, well and truly to be made, we 
bind ourselves and each of us jointly by these presents. 

Sealed with our seals. Dated this 3lst day of January, 1889. 

Whereas the above-named The Central Trust Company of New 
York has taken out an appeal to the Supreme Court of the United 
States of America to reverse the decree rendered in the above- 
entitled action by the circuit court of the United States for the 
southern district of Obio: 

Now, therefore, the condition of this obligation is such that if the 
above-named The Central Trust Company of New York shall prose- 
cute its said appeal to effect and answer all costs if it shall fail to 
make good its plea, then this obligation to be void; otherwise to 
remain in full force and virtue. 

LEO A. BRIGEL. SEAL. 
RICHARD FOLSOM. 9, 
Sealed and delivered in presence of— 
GEORGE C. WRIGHT. 
ROBT C. GEORGL. 


The above security is approved. 
HOWELL E. JACKSON, 
Circuit Judge of the United States, S. D. O. 
oo SouTHERN District oF ONTO, ss: 


I, Leo A. Brigel, one of the sureties above named, do solemnly 
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swear that after paying my just debts and liabilities I am worth 
thirty thousand dollars in real estate in my own name situate in the 
county of Hamilton, in said district. 

LEO A. BRIGEL. 


Sworn to before me the 31st day of January, 1889. 
[SEAL. | ROBT C. GEORGI, 
| Deputy Clerk of the U. 8. Circuit Court, S. D. O. 


SouTHERN District or ONTO, 8s: 


I, Richard Folsom, one of the sureties above named, do solemnly 
swear that after paying my just debts and liabilities I am worth 
ten thousand dollars in real estate in my own name situate in the 
county of Hamilton, in said district. 


RICHARD FOLSOM. 


Sworn to before me the 3lst day of January, 1889. 
ROL'T C. GEORGI, 


[SEAL. ] Deputy Clerk of the U. S. Circuit Court, S. D. O. 
od Tue Unitrep States oF AMERICA, nee 
Southern District of Ohio, Western Division, | ‘ 


I, Benjamin R. Cowen, clerk of the circuit court of the United 
States within and for the division and district aforesaid, do hereby 
certify that the foregoing isa true and complete transcript of the 
proceedings had by and before said court in the above-entitled 
cause. 
ie In testimony whereo re 
Seal of the Circuit y whereof I have hereunto set 

ae ae ; my hand and affixed the seal of said court, at 

Court, South’n pee , ao ; esl , 

Dist. of Ohio the city of Cincinnati, O., this 12th day of 

aun March, A. D. 1889. 


b. R. COWEN, Clerk, 
By R. C. GEORGI, Deputy. 


ern district of Olio, western division. The Central Trust 
Co. of New York vs. The Grant Loco. W’ks and The American Loan 
and ‘Trust Co. Transcript. , plaintiff’s attorney. 


35 [Endorsed :] No. 2216. United States circuit court, south- 


— 
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36 Circuit Court of the United States for the Southern District 
of Ohio, Western Division. 


Tue CentrRaAL Trust Company oF New York, a Cor- ) 
poration, as Trustee, under a Certain Indenture of 
Trust and Mortgage Made by the Toledo, Delphos 
and Burlington Railroad Company, Dated May 16, 
1881, Complainant, . 

ae In Equity. 

Tue Totepo, DeLpHos AND BuRLiInGcTton RAILROAD | 
Company, The Toledo, Cincinnati and St. Louis 
Railroad Company, Grenville D. Braman, Defend- 
ants. 


To the judges of the circuit court of the United States for the south- 
ern district of Ohio: 

The Central Trust Company of New York, a corporation organ- 
ized and existing under the laws of the State of New York and a 
citizen of that State, brings this its bill of complaint against the 
Toledo, Delphos and Burlington Railroad Company, a corporation 
organized under the laws of the States of Ohio and Indiana and a 
citizen of Ohio; the Toledo, Cincinnati and St. Louis Railroad 
Company, a corporation created by and existing under the laws of 
the States of Ohio, Indiana, & Illinois and a‘citizen of Ohio, and 
Grenville D. Braman, a citizen of Massachusetts; and thereupon 

your orator complains and says: 
37 I. That heretofore and prior to the 16th day of May, 1881, 

the Dayton and Southeastern Railroad Company, a corpora- 
tion created by and existing under the laws of the State of Ohio, 
and the Toledo, Delphos and Burlington Railway Company, a cor- 
poration created by and existing under the laws of the States of Ohio 
and Indiana, duly and lawfully became and were consolidated in one 
corporation under the name of the Toledo, Delphos and Burlington 
Railroad Company, and said consolidated corporation was created 
by and thereafter continued to exist under the laws of the said States 
of Ohio and Indiana; that on the 16th day of May, 1881], the said 
last-mentioned corporation was the owner of or about to construct 
and equip the lines of railroad and appurtenances hereinafter de- 
scribed from a point in the city of Dayton, Ohio, through the coun- 
ties of Montgomery, Greene, Fayette, Ross, Vinton, and Jackson, 
and thence in a branch line through the counties of Jackson, Gallia, 
and Lawrence to a connection with the Ironton and Huntington 
railroad at or near the city of Ironton, in Lawrence county, Ohio, 
and by its president and secretary, under its corporate seal and in 
pursuance of a resolution to that end duly adopted on the 12th day 
of April, 1881, by the board of directors of said last-mentioned cor- 
poration, which resolution was thereafter and prior to the execution 
of the bonds and indenture of mortgage hereinafter mentioned duly 
ratified by the vote and consent of the holders of a majority of the 
stock of said corporation at a meeting of stockholders convened and 
3—1281 
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held according to law, did execute its two thousand two hundred 
38 and fifty bonds for the sum of one thousand dollars each, 

dated the 16th day of May, 1881, payable in gold coin of the 
United States on the Ist day of April, 1921, said bonds bearing in- 
terest at the rate of six per cent. per annum, payable semi-annually 
on the first days of April and October in each year in gold coin at 
the city of New York or London, England, each of said bonds hav- 
ing interest warrants or coupons for thirty dollars each thereto at- 
tached for payment — interest as aforesaid ; and said Toledo, Del- 
phos and Burlington Railroad Company issued and sold or caused 
to be sold two thousand two hundred and fifty of said bonds with 
suid interest warrants or coupons attached, all of which said bonds 
were, before the same were issued, duly certified by your orator, and 
said bonds are now in the hands of divers and sundry persons as 
holders thereof, and with the proceeds of sale of said bonds said 
railroad company did locate, construct, and equip its said line of 
railroad and complete and improve the same. 

Il. Your orator further shows that, in order to secure the pay- 
ment of the principal and interest of said bonds as the same should 
mature, the said Toledo, Delphos and Burlington Railroad Com- 
pany, formed by consolidation as aforesaid, did, on or about the said 
16th day of May, 1881, in pursuance of the further provision of said 
resolution, execute and deliver to your orator, a corporation created 
by and existing under the laws of the State of New York anda 
citizen of said last-mentioned State, a certain deed or indenture o 

trust and mortgage, which said deed or indenture of trus 
30 and mortgage was duly recorded in the several counties in 

and through which said railway was situated and extended? 
to wit, in the county of Montgomery, on May 26th, 1881; in the 
county of Greene, on May 29th, 1881; in the counties of Fayette and 
Ross, on May 25th, 1881; in the counties of Vinton and Jackson, on 
May 50th, 1881; in the county of Gallia, on May 31st, 1881, and in 
the county of Lawrence, on June 1, 1881; and thereby it did grant, 
bargain, sell, convey, and confirm unto your orator and its succes- 
sor or successors 1n trust all and singular its line of railroad as the 
same was or should thereafter be constructed between the crossing at 
Third street, in Dayton, Ohio, being the western terminus of said 
division, and thence with the line of said road through the counties 
of Montgomery, Greene, Favette, Ross, Vinton, and Jackson, and 
thence on its branch line, through the counties of Jackson, Gallia, 
and Lawrence, to a connection with the Ironton and Huntington rail- 
road at or near the city of Ironton, in Lawrence county, Ohio, being 
about one hundred and eighty miles in length, together with all and 


‘singular the right of way, road-bed made or to be made, its track laid 


or to be Jaid between the terminal points aforesaid, together with 
all the stations, depot grounds, rails, fences, bridges, sidings, engine- 
houses, engines, cars, machine shops, building, erections in any way 
then appertaining or which should thereafter appertain unto said 
described line of railroad between said points, together with all ma- 
chinery, supplies, tools, and fixtures then or which should be at any 
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time thereafter held, owned, or acquired by the said Toledo, 
40 Delphos and Burlington Railroad Company for use in con- 

nection with its line of railroad aforesaid between said points, 
and all its depot grounds, yards, sidings, turnouts, sheds, nachine 
shops, leasehold rights then or which should be thereafter owned 
by said last-mentioned railroad company in connection with its line 
of railroad aforesaid between said points, together with all and singu- 
lar the powers and franchises thereto belonging and the tolls, in- 
come, and revenue to be levied or derived therefrom, and conveving 
no other property; to have and to hold the said granted premises 
unto vour orator and its successors forever, in trust, nevertheless, 
and for the uses and purposes in said indenture expressed, which 
will more fully and at large appear by reference to the original 
thereof, and your orator craves leave to produce and refer to the said 
original upon the hearing of this cause. 

III. Your orator further shows that in and by said mortgage or 
deed of trust to your orator it was, among other thing, provided, 
and the said Toledo, Delphos ana Burlington Railroad Company 
did therein covenant and agree, that if the interest due on any of 
said bonds should not be paid by the said last-mentioned railroad 
company when the same should become due, and should remain in 
arrears for six months after it had been actually demanded, at the 
place where the same was payable, as specified in said coupons, or 
in case the principal of said bonds or any of them should not be 
i paid at their maturity, then it should: be lawful for your 
41 orator or its successor to forthwith demand, enter, take, and 

maintain possession of all and singular the railroad premises 
and franchises thereby conveyed, and as the attorney-in-fact or agent 
of said last-mentioned railroad company, by itself and agents or sub- 
stitutes duly constituted, have, use, manage, operate, and enjoy the 
same and each and every part thereof to as full an extent as the said 
railroad company might do, and should make from time to time all 
needful repairs, alterations,and additions thereto and receive all the 
tolls, income, and revenue thereof, and after deducting the expense 
of such use, operation, reasonable repairs, alterations, and additions 
and the cost and charges of taking such possession and a fair com- 
pensation for the services of such trustee for such taking possession 
and management while in possession, your orator or its successor 
for the time being should apply the remaining income and revenue 
arizing from the use of said mortgaged property and coming to its 
hands to the payment of interest in default and maturing from 
time to time, satisfying the said coupons in the order of their sev- 
eral maturities, and thereafter apply the residue upon the principle 
of said then outstanding bonds. 

And your orator further shows that it was also provided in said 
mortgage or deed of trust that if a six months’ default should occur 
either in the payment of principal or interest of any of the bonds 
thereby secured, after such actual demand as aforesaid, then it should 

be lawful for your orator or said trustee for the time being, 
42 with or without entry as aforesaid, to cause all and singular 
the said premises, railway, and appurtenances, equipment 
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and franchises thereby conveyed to be sold as an entirety at public 
auction to the highest and best bidder at the city of Dayton, Ohio, 
after giving at least sixty days’ notice of the time and place and 
terms of sale by advertisement in a newspaper of general circulation 
in the city of Dayton and like advertisement in a newspaper of 
general circulation in the city of New York, and on such sale your 
orator or the trustee for the time being should make, execute, ac- 
knowledge, and deliver unto the purchaser or purchasers thereof a 
good and sufficient deed in fee simple conveying the said railroad, 
property, and franchises so sold, which conveyance should be a per- 
petual bar in law and equity against said last-meutioned railroad 
company, its successors and assigns and all persons claiming or to 
claim under them, of all right, title, interest, or claim of, in, or to 
the said premises and franchises or any part thereof, and that your 
orator, after deducting from the proceeds of sale the costs and ex- 
penses thereof and a reasonabie compensation to said trustee and its 
attorneys and agents for services in connection therewith, should 
apply so much of the proceeds as might be necessary to the ratable 
payment of princip/e and then the accrued interest of all the said 
bonds, whether the said princip/e should then be due or not; and 
if any proceeds of such sale should remain in its hands after the 
full payment of the principle and acerued interest of all the said 
bonds, then it should render and pay over the same to said 
45 last-mentioned railroad company or its suecessors or assigns. 
And your orator further shows that it was provided in said 
mortgage or deed of trust and the said last-mentioned railroad com- 
pany did therein and thereby expressly covenant and agree that it 
would, in case of default in the payment by it either of the principle 
or interest of any of its bonds thereby secured, forthwith, upon de- 
mand of your orator or of the trustee for the time being, surrender 
the full and peaceable possession of all and singular the premises 
thereby conveyed or intended to be, including all the real and per- 
sonal property by it acquired subsequent to the date of the said 
mortgage for use in connection with the said line of railroad between 
said points, and would also surrender all books of account, revords, 
and papers used by it in and about the operation thereof. 

IV. Your orator further shows that the said last-mentioned rail- 
road company, the Toledo, Delphos and Burlington Railroad Com- 
pany, has failed to pay the interest on said bonds, and has made 
default therein to all the holders thereof, and said company has 
failed to pay the interest warrants or coupons due thereon October 
1, 1882, April 1, 1883. and October 1, 1883, and the same has ever 
since remained unpaid, although payment of the same was duly 
demanded, and that said default has continued and said interest has 
remained in arrears for more than six months, and many of the 
holders of said bonds to whom such default has been made have 
required your orator to institute the. necessary legal proceedings to 

foreclose said mortgage and sell the said mortgaged railway 
44 and property of the Toledo, Delphos and Burlington Railroad 
Company (now commonly known as the Southeastern Division 
of the Toledo, Cincinnati and St. Louis Railroad Company), and for 


THE GRANT LOCOMOTIVE WORKS ET AL. 21 


the appointment of a receiver of said property, and to take such 
other and further steps necessary and proper for the protection of 
the rights of the holders of said bonds as your orator may be au- 
thorized to take by said deed of trust or mortgage; and your orator 
deems it for the interest of the parties concerned, particularly of the 
holders of the said first-mortgage bonds and coupons, to institute 
judicial proceedings for the foreclosure of said mortgage or deed of 
trust, and for the sale of all the’premises and property thereby con- 
veyed, and for the appointment of a receiver to take possession of, 
operate, and control the said railroad and its branches, and to take 
an inventory of all the personal or movable property included in 
said mortgage, and to keep an account of the earnings and of the 
expenses incurred in operating the said railway and branches. 

V. Your orator further shows that the Toledo, Delphos and Bur- 
lington Railroad Company, proper corporate action for that purpose 
having first been had, did, on the said 16th day of May, 1881, exe- 
cute and deliver to your orator, as trustee, a certain other indenture 
of trust and mortgage, bearing date.on that day, whereby it granted, 
bagained, sold, and conveyed unto your orator, as trustee, all the 
railroad, property, rights, franchises, goods, and chattels described 
or a ks in the mortgage first set forth in this bill, and the net 
income thereof, to secure the payment at maturity of the principle 

of two thousand seven hundred and fifty bonds of said To- 
45 ledo, Delphos and Burlington Railroad Company, known as 
income bonds, 1,750 thereof for $1,000 each, numbered con- 
secutively from 1 to 1750, both inclusive, and 1,000 thereof for $500 
each, numbered from 1 to 1000 cach, both inclusive, payable on the 
Ist day of April, 1921, and of such interest upon the said bonds as 
might become due thereon according to terms of said bonds and of 
said indenture; that it was by said last-mentioned indenture ex- 
pressly agreed that interest upon said bonds was not to be due or 
payable except out of net earnings of said railroad company appli- 
‘able to such purpose, and when the amount should have been as- 
certained and deciared by the board of directors of said last-men- 
tioned company whose duty it was by the terms of said indenture 
in each year during the currency of said bonds, beginning with the 
year 1882, in the month of January, to declare what amount, if any, 
of net earnings had been made during the preceding fiscal year 
which was justly applicable to the payment of interest on said in- 
come bonds, and such asceriainment of net earnings was to be made 
by deducting from gross income all operating expenses, including 
rebates, taxes, insurance, rents, interest on floating and funded debt 
and borrowed money, and the payments made on the principle 
thereof, liabilities for interest on the existing first-morgage bonds of 
the said railroad company, and other payments, as by reference to 
said income mortgage will more fully and at large appear. 
That the said last-mentioned mortgage was duly recorded 
46 in each of the counties in which the said first mortgage was 
recorded so as to constitute a second lien or mortgage upon 
the railroad and property thereby conveyed. 
Your orator further shows,on information and belief, that two 
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thousand seven hundred and fifty of said bonds so secured as afore- 
said by said second or income mortgage have been issued and dis- 
posed of by said Toledo, Delplios and Burlington Railroad Company 
and are now in the hands of divers persons as owners thereof, who 
are unknown to your orator. 

Your orator further shows that no interest has become or is now 
due or payable on said Jast-mentioned bonds under the terms thereof 
and of said second mortgage, owing to insufficiency of earnings 
but that the principle of said bonds issued as aforesaid is a lien 
upon said property, rights, frauchises, ete. of said Toledo, Delphos 
and Burlington Railroad Company described in said mortgage next 
after the first mortgage hereinbefore described. 

VI. Your orator further shows that in or about the month of Feb- 
ruary, 1882, a certain corporation, known as the Toledo, Cincinnati 
and St. Louis Railroad Company (of Indiana & I[]linois), claiming 
to be a corporation of tle said States of Indiana and Illinois, by 
virtue of certain consolidations, and a certain other corporation, 
| known as the Frankfort, St. Louis and Toledo Railroad Company, 
| claiming to be a corporation of the State of Indiana, and the defend- 
| ant, The Toledo, Delphos and Burlington Railroad Company, en- 
tered into an agreement with each other, whereby said several cor- 
j porations undertook, nider the name of the Toledo, Cincinnati 
| 47 and St. Louis Railroad Company, to consolidate and unite ald 

the lines of railroad of the Toledo, Delphos and Burlington 
Railroad Company (including said Southeastern Division) with the 
lines of railroad of the Toledo, Cincinnati and St. Louis Railroad 
Company of Indiana & Illinois and of the Frankfort, St. Louis and 
‘Toledo Railroad Company at their respective points of connection, 
and to consolidate the capital stock of the said respective companies 
under the laws of Ohio, Indiana, and Illinois, and to transfer and 
vest in said consolidated company, under the name of the Toledo, 
Cincinnati and St. Louis Railroad Company, all the powers, privi- 
leges, immunities, and property, real, personal, and mixed, belong- 
ing to the respective companies parties to said agreement of consoll- 
dation. 

And your orator further shows that the said company formed by 
said last-mentioned consolidation and known as the Toledo, Cincin- 
nati and St. Louis Railway Company had or claiined to have the 
power to and did construct or maintain and operate a railroad from 
the city of Toledo, in the State of Ohio, to the town of Delphos, in 
| said State, and thence through the States of Indiana and Illinois 
| into the city of East St. Louis, in Illinois, and from said town 
of Delphos to Dayton, Ohio, and also the railroad described in the 
mortgages hereinbefore set forth, and the railroad formerly of the 
Iron Railroad Company in Lawrence county, Ohio, and also a 
branch extending from a point near Shakertown, Ohio, to a point 
at or near Lebanon, Ohio, to wit, at Dodds, Warren county, Ohio, 

and a branch from Mercer to Shanesville, Ohio, and that on 
48 or about the 5th day of May, 1885, the said Toledo, Cincin- 
| nati and St. Louis Railroad Company entered into a further 
| agreement of consolidation with two corporations organized under 
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the laws of the State of Ohio, known, respectively, as the Cincinnati 
Northern Railway Company and the Spring Grove, Avondale and 
Cincinnati Railway Company, the first-named company owning or 
being engaged in constructing a railroad from Cincinnati, Ohio, to 
Wavnesville, Warren county, Ohio, and the second-named company 
being the owner of a line of railroad from a point in Cincinnati to 
Spring Grove cemetery, Hamilton county, Ohio, which had there- 
tofore been leased to said Cincinnati Northern Railway Company, 
whereby said three corporations undertook to consolidate and unite 
all their said lines of railroad and to consolidate the capital stock of 
the said respective companies under the laws of Ohio and to trans- 
fer toand vest in the said new consolidated company, under the name 
of the Toledo, Cincinnati and St. Louis Railroad Company (the de- 
fendant in this bill of complaint), all the powers, privileges, im- 
munities, and property, real, personal, and mixed, belonging to the 
respective companies parties to said agreement of consolidation, said 
consolidated company expressly recognizing and affirming the said 
several mortgages hereinbefore mentioned and the said bonds and 
coupons secured thereby and assuming payment of the same, the 
capital stock of said new consolidated company to be thirty millions 
of dollars, of which eleven millions was to be preferred stock and 
the balance thereof to be common stock. 
49 Your orator further shows that it is informed and believes 
that said several agreements of consolidation were acted upon 
by said companies from said respective dates, although your orator 
says that it was not a party to said consolidations or either of them, 
nor has it assented thereto or acquiesced therein. 

VII. Your orator further shows that it is claimed by said defend- 
ant, The Toledo, Cincinnati and St. Louis Railroad Company, that 
it owns, by virtue of said last-mentioned consolidation, all the afore- 
said property, rights, franchises, and assets of the said Toledo, Del- 
phos and Burlington Railroad Company mentioned and described 
in the two several mortgages aforesaid, and that the same have be- 
come subject to the debts and liabilities of said consolidated com- 
pany’; but your orator says that whatever rights, if any, in or tothe 
same the said Toledo, Cincinnati and St. Louis Railroad Company 
acquired by virtue of said consolidation the same are subject and 
subordinate to the several mortgages hereinbefore stated, and that 
the railroad property, franchises, rights, and assets embraced in and 
covered by said mortgages are not nor were they at the time of the 
said last-mentioned consolidation sufficient to pay the amount of 
all the bonds and interest secured thereon by the several mortgages 
hereinbefore mentioned. 

Your orator further shows that several of the constituent com- 
panies forming the said consolidated corporation known as the Toledo, 
Cincinnati and St. Louis Railroad Company heretofore executed 

rarions mortgages on the lines of railway and property owned 
50 by them respectively to your orator, as trustee, which said 
mortgages in the aggregate cover, as your orator is informed 
and believes, substantially all of the property of said defendant, The 
Toledo, Cincinnati and St. Louis Railroad Company, and that de- 
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fault has been made in the payment of interest on all of the bonds 
secured thereby except income bonds, and that said mortgages are 
as follows: 

1. First mortgage Toledo, Delphos and Burlington Railroad Com- 
pany to Central Trust Company, trustee, dated January 17, 1880, to 
secure $1,250,000.0f bonds and covering the main line of said rail- 
road from Toledo to Kokomo, Indiana. 

2. First mortgage (terminal trust) Toledo, Delphos and Burling- 
ton Railroad Company to Central Trust Company, trustee, dated 
June 21, 1880, to secure $250,000 of bonds and covering property 
in Toledo. | 

3. First mortgage Toledo, Delphos and Burlington Raiiroad Com- 
pany to Centra] Trust Company, trustee, dated July 1, 1880, to se- 
cure $1,000,000 of bonds and covering Dayton Division from Del- 
phos to Dayton. 

4. First mortgage Toledo, Delphos and Burlington Railroad Com-. 
pany to Central Trust Company, trustee, dated May 16, 1881, to se- 
cure $250,000 of bonds and covering Cincinnati Division from 
Shakertown to Lebanon, Ohio. 

5. First mortgage Toledo, Cincinnati and St. Louis Railroad Com- 
pany to Central Trust Company and Thomas A. Hendricks, trustees, 
dated July 23, 1881, to secure $3,000,000 of bonds, covering line 

from Kokomo to East St. Louis. 
51 . 6. First mortgage Iron Railroad Company to Central Trust 
Company, trustee, dated August 1, 1881, to secure $500,000 
of bonds and covering lines in Lawrence county, Ohio. 

7. First mortgage Cincinnati Northern Railway-Company to Cen- 
tral Trust Company, trustee, dated October 1, 1880, to secure 
$1,000,000 of bonds and covering line from Waynesville to Cincin- 
nati. 

$8. First mortgage Spring Grove, Avondale and Cincinnati Rail- 
way Company to Central Trust Company, trustee, dated May 25th, 
18581, to secure $1,000,000 of bonds and covering line from Cincin- 
nati to Spring Grove cemetery. 

9. The mortgage particularly described in the second paragraph 
of this bill. 

Your orator further shows that there are also other mortgages held 
by your orator as trustee and made by said several constituent rail- 
road companies other than said Spring Grove, Avondale and Cin- 
cinnati Railway Company to secure income bonds which are junior 
to the several first mortgages hereinbefore recited and which are 
liens upon the aforesaid divisions, respectively, except that em- 
braced in and covered by said terminal trust mortgage; that your 
orator has commenced or is about to commence in courts of com- 
petent jurisdiction proper legal proceedings or suits in equity to 
foreclose the said several mortgage liens and to procure the appoint- 
ment of a receiver of each of said seperate lines covered by said re- 
spective mortgages, and that your orator is advised and believes 
that it will be for the interest of all the parties concerned, and 

especially of the several holders of the bonds and coupons 
o2 covered by said several and respective mortgages, that the 
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accounts and affairs of each of the said several lines or divis- 
ions should be kept seperate from each of the other divisions of said 
consolidated company, and that some one competent person should 
be appuinted as receiver in each of the several suits or proceedings 

so as aforesaid commenced or to be commenced by your orator. 
Your orator further says that, as it is informed and believes, the 
net earnings of some or one of the several divisions of the said 
Toledo, Cincinnati and St. Louts Railroad Company are sufficient, 
if kept seperate, to pay the interest warrants or coupons of the first- 
mortgage bonds constituting a lien upon such seperate division or 
divisions, but that the said Toledo, Cincinnati and St. Louis Rail- 
road Company claims that the earnings of all of the divisions of 
the said road should go into the common fund of said consolidated 
company, but that no account should be kept of the seperate earn- 
ings and expense of each division, and the earnings and income of 
all of said divisions are now and ever since said consolidation have 
been received and taken by said consolidated company, the said 
Toledo, Cincinnati and St. Louis Railroad Company, which is hope- 
lessly insolvent, and appropriated to pay the expenses of said con- 
solidated company, and wholly diverted from the payment of the 
interest or any part thereof due upon the said bonds secured by the 
several mortgages hereinbefore described and referred to; and your 
orator further says that unless a seperate account of the earnings 
and expenses of each of said divisions be carefully kept and 


mip preserved it will be impossible to ascertain whether any in- 


terest shall have become due — payable upon the income 
bonds hereinbefore mentioned or deseribed. 

Wherefore, and forasmuch as your orator is without remedy at 
law, your orator brings this its bill of complaint in behalf of all the 
holders of bonds and coupons secured by said mortgage first herein 
mentioned, and prays that Grenville D. Braman, who claims some 
interest, and the said Toledo, Delphos and Burlington Railroad 
Company may be made defendants hereto, and that said consoli- 
dated company, the Toledo, Cincinnati and St. Louis Railroad Com- 
pany, may be made to answer as to its interest ; that process of sub- 
poena may issue against each of them, and that they be required to 
make answer respectively to all and singular the allegations and 
charges herein contained ; that the said mortgaged property be sepe- 
rately sold ata judicial sale, free of the claims of all parties hereto, upon 
such terms and conditions as this honorable court may deem most 
to the interest of the holders of said first-mortgage bonds and 
coupons, and that out of the proceeds of said sale the amount of 
bonds and interest secured bv said first mortgage or deed of trust 
to your orator may be paid to your orator for the holders thereof 
respectively, and that the balance, if any, of said proceeds of sale 
may be paid to your orator as trustee for the holders of said bonds 
and coupons secured by said second mortgage of said Southeastern 
Division in order of priority, and that meanwhile and until such 

sale a receiver may be appointed of all and singular the 
54 premises and property aforesaid embraced within the said 
mortgage or deed of trust hereinbefore first set forth, and that 
4—1251 
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he may be authorized and empowered to naintaiu and operate said 
railroad of said Southeastern Division, and to exercise all the powers 
usually granted to receivers, and to receive and to collect all the rents 
and other income from any of said mortgaged property, and to pre- 
serve the same and all parts of said mortgaged premises and property 
from waste and loss, and to make such payments and to carry out and 
perform such contracts and agreements as may be to the interest of 
said several parties interested if said railroad, and for such other and 
further relief as to the court shall seem to be just and according to 
equity and good conscience. 

BUTLER, STILLMAN & HUBBARD, 

HOADLY, JOHNSON & COLSTON, 
Solicitors for Central Trust Company of New York. 


Tue UNITED STATES OF AMERICA. 


SouTHERN District or New York, bi. 
State of New York, City and County of New York, f *: 


Henry F. Spaulding, being duly sworn, says that he is the presi- 
dent of The Central Trust Company of New York, the complainant 
in the above bill: that the said bill is true of his own knowledge 
except as to those matters which are therein stated to be upon 
information and belief, and as to those matters he believes it to 


be true. 
H. F. SPAULDING. 


55 Sworn to before me this 13th day of October, 1883. 
EDWARD L. OWEN, 
[SEAL. ] U. S. Commissioner for the Southern 


District of New York. 


Crrcvir Court OF THE UNITED StraTEs, \ | 
Southern District of Ohio, W. D., / 


The above is an exact and true copy of the original on file in the 
clerk’s oftice of the above-named court. 
[Sel of the Circuit Court, South’n Dist. of Ohio. ] 


Attest : B. R. COWEN, Clerk, 
By R. C. GEORGI, Deputy. 


56 [Endorsed:] Exhibit No.1 to bill of review. Case No. 4216. 

No. 3578. United States circuit court, southern district of 
Ohio, western division. In equity. The Central Trust — of New 
York, as trustee, etc., complainants, vs. The Toledo, Delphos & Bur- 
lington Railroad Company, The Toledo, Cincinnati & St. Louis 
Railroad Company, and others, defendants. Original bill of com- 
plaint for the foreclosure of mortgage on southeastern division. 
Filed Oct. 20th, 1883. W.C. Howard, clerk. Butler, Stillman & 
Hubbard, Hoadly, Johnson & Colston, counsel for complainants. 
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57 Tue Unitep Strates or AMERICA, t 
Southern District of Ohio Western Division, : 


At astated term of the circuit court of the United Statesof America 
within and for the western division of the southern district of Ohio, 
in the sixth judicial circuit of the United States of America, begun 
and had in the court-rooms, at the city of Cincinnati, O., in said 
district, on the first Tuesday of October, being the second day of 
that month, in the year of our Lord one thousand eight hundred 
and eighty-three, and of the Independence of the United States of 
America the one hundred and eighth—present, the Hon. George R. 
Sage, district judge—on Thursday, the twenty-fifth day of October, 
1883, among the proceedings had were the following, to wit: 


THe Centrat Trust Company oF New YORK, as 
Trustee, &c., Complainant, 
against t 
n “A - 
THe Torrepo, DeupHos AND BurRiincton RaAILRoar In Equity 
Company and The Toledo, Cincinnati and St. Louis 
Railroad Company & Others, Defendants. J 


This cause coming on to be heard upon the bill of complaint of 
the said Central Trust Company of New York upon its motion for 
the appointment of a receiver of all and singular the railroad 

58 and premises and assets, real and personal, of the said The 
Toledo, Delphos and Burlington Railroad Company in said 

bill of complaint described, and the said Toledo, Delphos and Bur- 
lington Railroad Company and the said Toledo, Cincinnati and St. 
Louis Railroad Company appearing and consenting thereto by 
Henry D. Hyde, Esq., the attorney of the said respective railroad 
companies, and the said Grenville D. Braman appearing and con- 
senting thereto by his attorney, Hon. John A. McMahon, upon con- 
sideration whereof it is now ordered, adjudged, and decreed by the 
Honorable John Baxter, circuit judge, that William J. Craig be, 
and he hereby is, appointed receiver of all and singular the railroad 
and premises, property, money, and assets of the said The Toledo, 
Delphos and Burlington Railroad Company described in said bill 
of complaint, upon his giving bond, with security to be approved 
by the Hon. John Baxter, circuit judge, or by the Hon. George R. 
Sage, sitting in the circuit court in said district, in the penal sum of 
ten thousand dollars, conditioned for the faithful performance of his 
duties as such receiver and for obeying all the lawful orders of the 
court herein, and that as such receiver he is hereby ordered and di- 
rected to take possession of, maintain, and operate the said railroad, 
premises, and property described in said bill of —— being all 
and singular the line of railroad of the said Toledo, Delphos and 
Burlington Railroad Company as the same was constructed on the 
16th day of May, 1881, or since then has been constructed between 
the crossing at Third street, in the city of Dayton, Ohio, being the 
western terminus of said division, and thence with the line of said 
road through the counties of Montgomery, Green, Fayette, Ross, Vin- 
ton, and Jackson, and thence on its branch line through the counties 
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of Jackson, Gallia,and Lawrence to a connection with the Ironton and 
Huntington railroad at or near the city of Ironton, in Lawrence 
county, Ohio, being about one hundred and eighty miles in 

59 length, together with all and singular the right of way and 
road-bed then made or which since then has been made, and 

all its tracks then laid or which since then have been laid between the 
terminal points aforesaid, together with all the stations, depot 
grounds, rails, fences, bridges, sidings, engine-house, engines, cars, 
machine shops, buildings, erections in any way then or since then 
appertaining unto said described line of railroad between said 
points, together with all machinery, supplies, tools, and fixtures then 
or since then held, owned, or acquired by said Toledo, Delphos and 
Burlington Railroad Company for use in connection with its line of 
railroad aforesaid between said points, and all its depot grounds, 
yards, sidings, turnouts, sheds, machine shops, leasehold rights 
then or since then owned by said last-mentioned railroad company 
in connection with its said line of railroad between said potnts, 
together with all and singular the powers and franchises thereto 
belonging and the tolls, income, and revenue to be levied and de- 
rived therefrom, as fully described in said bill of complaint, refer- 
ence to which, for greater certainty, is now had and made; and said 
receiver is hereby clothed with all the authority and rights usually 
given to receivers by courts of equity to take charge of, care for, and 
operate said railroad, premises, and property; to make reports of 
his acts and doings to this court at least every two montlhis or oftener 
if required by the court; to collect and receive the tolls, incomes, 
issues, rents, and profits of said premises and property, and out of 
the same to make such repairs as may be necessary to preserve and 
keep the same in a safe and proper condition; and said receiver is 
hereby authorized to operate said railroad in connection with any 
other or others of the constituent roads of the said Toledo, Cincin- 
nati and St. Louis Railroad Company of which he may be appointed 
receiver, but is hereby directed to keep the accounts of the earnings, 
incomes, issues, rents, and profits and expenditures of the said 
Toledo, Delpiios and Burlington Railroad Company separate 

60 from the earnings, issues, rents, profits, income, and ex- 
penditures of any of the other of the constituent roads of 

the said Toledo, Cincinnati and St. Louis Railrord Company, and 
the said defendants, The said Toledo, Delphos and Burlington Rail- 
road Company and the said Toledo, Cincinnati and St. Louis Rail- 
road Company, are hereby ordered and directed to deliver to the 
aid William J. Craig, receiver, possession and control of all the 

property, rights, and franchises, assets and privileges of every kind 
above described; and it is further ordered that said receiver make 
and file in this court a true inventory of all the cars, engines, roll- 
ing stock, material, or supplies above described, as well as of all 
other personal property coming to his possession by virtue of this 
order; and said receiver is further ordered to keep the accounts of 
all through freigiit and passenger business over said constituent 
roads, so that the receipts therefrom may be duly apportioned 
between the same as the court may hereafter direct. 
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THe Untrep States oF AMERICA, 
Southern District of Ohio, Western Division, 


I, Benjamin R. Cowen, clerk of the circuit court of the United 
States within and for the division and district aforesaid, do hereby 
certify that the foregoing entry is truly taken and correctly copied 
from the journal of said court. 

In testimony whereof I have hereunto 
Seal of the Circuit Court, set my hand and affixed the seal of said 
South’n Dist. of Ohio. — court, at the city of Cincinnati, O., this 
llth day of September, A. D. 1889. 
B. R. COWEN, Clerk, 
By R. C. GEORGI, Deputy. 


61 [Endorsed:] Exhibit No. 2. Bill of review. Case No. 

4216. No. 3578. Circuit court of the United States, southern 
district of Ohio, western division. Central Trust Company of New 
York, &c., vs. Toledo, Delphos and Burlington Railroad Company 
etal. Certified copy of entry. Entered Oct. 25, 83. Journal V., 
— 172. , attorneys. 


62 UNITED STATES OF AMEKICA, 
Southern District of Ohio, 
In the United States Circuit Court for the. Southern District of 
: Ohio. 
THe CENTRAL Trust Company or New York, a Cor- 
poration, 
against In Equity. 


GeorGE D. Braman and Tue Torepo, Cincinnati 
AND St. Louis Raitroap Company et al. 


The Intervening Petition of the American Loan and Trust Company and 
the Grant Locomotive Works. 


To the honorable the judges of said court: 

Respectfully show unto your honors the American Loan and 
Trust Company, a corporation established under the laws of the 
State of Massachusetts, and the Grant Locomotive Works, a corpo- 
ration established under the laws of the State of New Jersey, that 
on the first day of August, 1882, your petitioner, the Grant Loco- 
motive Works, entered into a certain agreement with the said Toledo, 
Cincinnati and St. Louis Railroad Company, a corporation of the 
States of Ohio, Indiana, and IlIlinois, for the lease of ten certain 
locomotives and tenders made by the said Grant Locomotive Works 
and numbered 57 to 66, both inclusive. A copy of the said agree- 


ment is hereto annexed and made part hereof. 


Your petitioners further show that under said agreement the said 
Grant Locomotive Works duly delivered to said railroad company 
the ten locomotives described in said agreement on the terms 

63.  andconditionstherein stated and not otherwise, and especially 
upon the condition of the payment by the said railroad com- 
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pany as lessee, at the office of the said Atnerican Loan and Trust 
Company, in the city of Boston, of the following sums as rent for 
said locomotives: 

On the Ist day of August, 1883, twenty thousand dollars. 

On the Ist day of August, 1S84, twenty-seven thousand dollars. 

On the Ist day of August, 1585, twenty-seven thousand dollars. 

On the Ist day of August, 1856, thirty-one thousand dollars. 

And also semi-annually, on the Ist days of February and August 
in each year, a sum equal to the half-yearly interest on the total 
amount of said rental remaining unpaid at the rate of six per cent. 
per annum, and also to pay all taxes that may atany time be levied 
on said locomotives and all premiums for insurance that may be 
paid by said Grant Locomotive Works as lessor under the provisions 
of said agreement. 

Your. petitioners further show that they have respectively kept 
and performed all the covenants and obligations in said agreement 
named on their part to be kept'and performed, but said railroad 
company made default in the payment of the said twenty thousand 
dollars ($20,000), which became due and payable to your petitioners 
August Ist, 1853, and also defaulted in the semi-annual interest 
three thousand one hundred and fifty dollars ($3,150), which also 
became due and payable on the said Ist day of Angust last, and the 
said railroad company still neglects and refuses to make the said 

payments, although requested so to do. 
64 Your petitioners further show that heretofore, on the Ist 
day of August, 1583, said railroad company being insolvent 
and unable to meet its current obligations, your honor duly ap- 
pointed E. E. Dwight, Esqr., to be receiver thereof, and said Dwight 
duly accepted said trust, and afterwards, under the orders of this 
court, W.J.Craig, Esqr., sueceeded to said trust as receiver herein— 

All of which appears by the original proceedings in said cause in 
this honorable court, and said receiver entered into possession of 
| said railroad, and has seized and now retains possession of said ten 
i locomotives and tenders and refuses to surrender the same to your 
i petitioners. 

And your petitioners further show that under said agreement, by 

reason of said default, your petitioners are entitled to the immediate 

| possession of said ten locomotives and tenders, and, further, that 

the principle of the said one hundred and five thousand dollars 

| ($105,000) six per cent. equipment trust bonds, series “C,” men- 

tioned in said agreement, is now due and payable, and your peti- 

tioner, The Grant Locomotive Works, is the owner and holder of 

fifty three thousand dollars ($53,000) of said bonds, and your peti- 

| tioner, The American Loan and Trust Company, as trustee under 
said agreement, appears for all of said bonds. 

And your petitioners further show that there is now due from the 
said receiver for rent of said locomotives from the said first day of 

August to the twentieth day of October, 1883, six thousand 
65 dollars and interest three hundred and fifty dollars, and that 
the total sum now due from the said receiver for rentals and 
interest under said contract, including the twenty-three thousand 
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one hundred and fifty dollars due on the first day of August and 
interest thereon, three hundred and four & 8% dollars, is thirty 
thousand eight hundred and four & ,§,8; dollars. 

Your petitioners further show, upon information and belief, that 
the said locomotives and tenders have been depreciated in value by 
use upon said railroad 20,000.00 dollars, and that it will require 
fully that sum to put them in good marketable condition. 

Wherefore your petitioners pray that the said receiver may be 
ordered to pay your petitioners the sum of $50,804.66 dollars in full 
of said rent, interest, and repairs, and that he may be ordered to 
forthwith surrender the said ten locomotives and tenders to your 
petitioners or their duly authorized agent, and, further, to pay your 
petitioners whatever amount may be ‘found to be due after the sale 
of said locomotives and tenders, and the application of the proceeds 
to the payment of the one hundred and five thousand dollars, with 
interest, in accordance with the terms of said agreement. 

And this amount, when the same shall be duly determined to the 
satisfaction of vour honors, and the said sum of 50,804.66 dollars, 
now due for rent, interest, and repairs, your petitioners pray may be 

ordered and adjudged to be a charge upon all the property of 
66 said defendant railway company and its constituent compa- 
nies, or upon the proceeds of its sequestration, as ahead of the 
first-miortgage bonds secured by said property, and for such other 
and further relief as the nature of the premises may demand and to 
your honors may seein meet; and your petitioners shall ever pray. 
WILSON anv JONES, 
Solicitors for Grant Locomotive Works and 
The American Loan and Trust Company. 


Unitep STATES OF AMERICA, 
Southern District of Ohio, Western Division, 


Bluford Wilson, being duly sworn, says that he is one of the so- 
licitors for the petitioners in the above cause and is familiar with 
the matters and things stated in said petition, and that the same 
are true, except where stated on information and belief, and these 


he believes to be true. 
BLUFORD WILSON. 
Sworn to before me and subscribed in my presence the 27th day 


of October, A. D. 1883. 
ROB’T GEORGI, 
Dept. CVk U.S. C. C., 8. D. O. 


Circuit Court of the United States, Southern District of Ohio, W. D. 


The above is a true and exact copy of the original on file in the 
clerk’s office of above-named court. 


[Seal of the Circuit Court, South’n Dist. of Ohio.] 
Attest: 


B. R. COWEN, Clerk, 
By R. C. GEORGI, Deputy. 
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67 [Endorsed :] Exhibit No. 3 to biil of review. Case No. 

4216. No. 3578. United States circuit court, southern dis- 
trict of Ohio, western division. The Central Trust Company vs. 
George D. Braman and The Toledo, Cincinnati and St. Louis R. R. 
Co. Intervening petition of the American Loan and Trust Co. and 
the Grant Locomotive Works. Filed Oct. 27th, 1883. Wm. C. 
Howard, cl’k. Wilson & Jones, attorneys — pet’n’rs. 
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68 Circuit Court of tle United States, Southern District of Ohio, . 


Western Division. 


Tue Centra Trust Company oF NEw) 
York, a Corporation, 
against 
THe Tortepo, DeLtpnos and Burttnaton > No. 3578. In Chancery. 
R. R. Co., The Toledo, Cincinnati and 
St. Louis Railroad Company, and Gren- 
ville D. Braman. } 


To the judges of the circuit court for the southern district of Ohio: 


Your petitioner, The Central Trust Company, a corporation 
under the laws of New York, showeth unto vour honors that it is the 
complainant in this cause, having filed herein, on the 20th day of 
October, 1883, its certain bill of complaint praying for the foreclosure 
of a certain first mortgage upon the said Toledo, Delphos and Bur- 
lington railroad, extending from Dayton, Ohio, to Ironton, Obio, in 
the southern district of said State,in which mortgage your peti- 
tioner was the mortgagee, and in said bill of complaint further 
praying for the sale, by the order of the court, of the said railroad 
and its property included in said mortgage, in order to pay the 
bonds thereby secured, and for the appointment of a receiver, as 
will more fully appear by said bill of complaint, to which reference 
is hereby made for greater certainty in that behalf; and on the 20th 
day of October, 1883, by order of this court, one William J. Craig 

was duly appointed receiver of all the property of said rail- 
69 road company specified in said bill of complaint, and he is 

now and ever since then has been in possession thereof as 
such receiver. : | 

And your petitioner further showeth unto your honors that on the 
27th day of October, 1883, the American Loan and Trust Company 
and the Grant Locomotive Works, by leave of this court, filed in 
this cause their certain intervening petition, setting forth that on 
the first day of August, 1583, the said Grant Locomotive Works had 
entered intoan agreement with the Toledo, Cincinnati and St. Louis 
Railroad Company for the lease of ten locomotives and tenders of 
the manufacture of said locomotive works and numbered from 57 to 
66, both inclusive, and annexed a copy of said agreement to said 
petition as part thereof, and that said locomotive works did deliver 
to said Toledo, Cincinnati and St. Louis Railroad Company, in pur- 
suance of said alleged agreement, said ten locomotives and tenders, 
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the rent of same to be paid by said last-mentioned railroad company 
at the office of said American Loan and Trust Company, as follows : 
Ist of August, 1883, $20,000; Ist of August, 1884, $27,000; 1st of 
August, 1885, $27,000; 1st of August, 1886, $31,000, and to pay on 
the first days of February and August of each year a sum equal to 
the half-yearly interest on the total amount of said rental at rate of 
six per cent. per annum, and also to pay all taxes and insurance 
premium on said locomotives and tenders; and said petition further 
averred that said Toledo, Cincinnati and St. Louis Railroad Com- 
pany failed to pay said rent falling due August Ist, 1883, to 
70 wit, $20,000, and the said interest on the same, amounting to 
$3,150; and that, by order of this court, on the Ist day of 
August, 1883, one E. E. Dwight was appointed receiver of said last- 
mentioned railroad company,and that subsequently William J. Craig 
was appointed by this court receiver in the place of said Dwight; 
and said petition further set forth that by reasen of said default said 
Grant Locomotive Works became entitled to take possession of said 
locomotives and tenders, and that the $105,000 of trust equipment 
bonds provided for in said agreement had become due, of which 
said locomotive works owned $53,000, and that said American Loan 
and Trust Company, as trustee under said agreement, appeared for 
the balance; and said petition alleged that there was due from “ said 
receiver” $30,804.66 on account of rent and interest for said locomo- 
tives and tenders, and the further sum of $20,000 for alleged depre- 
ciation in value of said rolling stock by use thereof upon said 
railroad, making a total of $50,804.66, which said petition prayed 
the said receiver may be ordered to pay, and that he forthwith sur- 
render to said petitioners the said locomotives and tenders and to 
pay said petitioners, with interest, such part of said sum of $105,000 
as might remain due after the sale of said locomotives and tenders 
and the application of the proceeds thereof towards payment of said 
sum of $105,000, and that said balance, when the same should have 
been determined to the satisfaction of your honors, and the said sum 
of $50,804.66 be adjudged a charge upon all the property of said de- 
fendant railway company and its constituent companies ahead of th 
first-mortgage bonds thereon. | 
71 +. Your petitioner says no process was issued or order made 
requiring it to answer said petition, and that it would have 
denied all the allegations thereof had it been required to answer 
thereunto; and your petitioner further says that upon the allega- 
tions of said petition the said petitioners therein procured to be en- 
tered in this cause by the court,on the 22nd day of December, 1883, 
a certain order or decree purporting on its face to have been made 
after a hearing on evidence by the court of the questions involved, 
and purporting to find that “ the receiver ” had then in his possession 
Grant locomotives numbered 57 to 62, inclusive, and 64 to 66, in- 
clusive, and that he was “using the same in the operation of the 
Southeastern Division of the said Toledo, Cincinnati and St. Louis 
Railroad Company’s railroad between Dayton and —, Ohio,” and 
that said engines were nine of those acquired by said Toledo, Cin- 
cinnati and St. Louis Railroad Company under said alleged agree- 
o—1281 
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ment hereinbefore referred to; and said order further purported to 
find that said receiver or his predecessor took possession of said loco- 
motives and tenders on August Ist, 1883, and had used the same 
ever since without compensation, and that the price of said rolling 
stock as set forth in said agreement was reasonable, and that the 
same ought to — acquired as part of the permanent equipment of 
“said division ” of said road; and said order further purported to 
adjudge and decree that “the receiver” pay said petitioners, as rent 
and interest of said rolling stock, $21,252.70, and the further sum of . 

$78,030, balance in full of said purchase-money for said _ roll- 
72 ing stock, as operating expenses of the said division, and that 

said amounts, with six per cent. interest, be a first lien on all- 
the property of the Toledo, Cineinnati and St. Louis Railroad Com- 
pany,and especially upon said Southeastern Division thereof,and that 
any balance thereof remaining unpaid at the time of sale of said 
railroad be first paid out of the proceeds thereof. 

And your petitioner further showeth that on said 22nd day of 
December a certain other order was entered in this cause by pro- 
curement of said petitioners, upon the same petition, similar in all 
respects to said first-mentioned order, except that the locomotive was 
one locomotive only (No. 63), and purporting to find due therefor 
$2,361.30 for rent and interest and $8,670, balance of purchase-money, 
and making said sums a first lien on the property of said Cincinnati 
Northern Railway Company. 

And your petitioner further showeth that both said orders were 
without the consent or knowledge of this petitioner, complainant in 
said cause, and were ordered to be entered by the court upon a mis- 
apprehension and by inadvertence, the court acting in that behalf 
upon belief that said orders had been assented to by the complainant 
in this cause, your petitioner; but, or the contrary thereof, your pe- 
titioner says it had no knowledge whatever that said orders were 

roposed to be entered and had no knowledge that the same had 
een entered until the 26th day of February last, when it first learned 
the fact from the announcement thereof by the counsel of the said 
Grant Locomotive Works to the judges of the circuit court 

73 of the United States for the 6th and 7th circuits while sitting 
at the city of Indianapolis in conference relative-to claims for 
rolling stock alleged to be in possession of the receiver operating the 
several constituent reads which formed said Toledo, Cincinnati and 
St. Louis Railroad Company, and thereupon your petitioner took 
immediate steps looking to the rescission of said orders and caused 
entries to be made by the order of this court on the 7th instant sus- 
pending the same until the further order of this court in that behalf. 

And your petitioner further says that there are many errors and 
imperfections in said orders made as aforesaid upon the petition of 
said Graut Locomotive Works and American Loan and Trust Com- 
pany, and that the same are and each of them is unjust, illegal, and 
oppressive. Your petitioner says that the same were not entered 
upon hearing first had by the court of the matters therein involved, 
but were entered without any hearing whatever; that the same were 
not heard upon evidence, but were entered without any competent 
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evidence whatever; that said orders state that the court was satisfied 
that the receiver had in his possession the engines therein men- 
tioned, but does not state who the receiver was or of what he was 
receiver, the fact being, however, that said William J. Craig was not 
receiver on the first day of August, 1883, and never was receiver of 
the Toledo, Cincinnati, and St. Louis Railroad Company, and, the 
said Dwight was never appointed receiver of any railroad by this 
court and was not the predecessor of said Craig as receiver ; 
74 all of which facts are within the knowledge of this court; and 
your petitioner says that said locomotives ought not to be 
acquired as part of the permanent equipment of the said South- 
eastern Division of said road or of the Cincinnati Northern railway, 
and the first-mortgage bondholders of said two roads do not desire 
to purchase the same and protest against the same being forced upon 
them by said intervening petitioners or made a lien upon the property 
of either of said roads to the prejudice of their rights. Your peti- 
tioners show- that no interest has been paid on said Ist mortgage 
from the earnings of either of said roads, and as to said order herein- 
before secondly mentioned your petitioner showeth that the same 
refers exclusively to the property of the Cincinnati Northern Rail- 
way Company, which is not even a party to this case in which said 
order was made. 
_ And as to each of said orders your petitioner further showeth that 
the findings therein purporting to be made are in many other im- 
portant particulars untrue in fact, and especially in that the price 
of said locomotives and tenders and the rent thereof was reasonable; 
on the contrary, your petitioner showeth unto your honors that the 
same are unreasonable and excessive. : 

Your petitioner further showeth that it hath no knowledge of the 
alleged agreement of lease and sale described in the said interven- 
ing petition, and therefore denies the same; and your petitioner 
showeth that it hath no knowledge and therefore denies that the 

locomotives and tenders described in said intervening petition 
79 or any locomotives and tenders were delivered to tle said 

Toledo, Cincinnati, and St. Louis Railroad Company under 
said alleged agreement or otherwise. 

Your petitioner further showeth that it hath no knowledge and 
therefore denies that said railroad company made default in the 
sums mentioned in said intervening petition orin any other sums, 
or that said sums or any other sums became or are now due or pay- 
able to the said intervening petitioners. 

Your petitioner further showeth that it hath no knowledge and 
therefore denies that “said receiver” ever seized or now retains pos- 
session of said locomotives and tenders, or that he refuses to surren- 
der the same to said intervening petitioners. 

Your petitioner further showeth that it hath no knowledge 
whether the said intervening petitioners are in truth entitled to the 
possession of said ten locomotives and tenders, but your petitioner 
saith that if they are so entitled it makes no objection to their tak- 
ing such possession. 

Your petitioner says that it hath no knowledge and therefore de- 
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nies that the principle of said one hundred and five thousand dol- 
lars is now due and payable, or that said Grant Locomotive Works 
is the owner of said bonds. 

Your petitioner further showeth that it hath no knowledge and 
therefore denies that there are due from the “ said receiver” the sums 
mentioned in said intervening petition or any other sums what- 

soever. 
76 Your petitioner further showeth that it has no knowledge 
and therefore denies that the said locomotives and tenders 
have been depreciated in value by use in the sum mentioned in the 
said intervening petition or in any other sum. 

Wherefore your petitioner prays that this petition may be taken 
as well for an answer to the said intervening petition of said Grant 
Locomotive Works and said American Loan and Trust Company 
as for a petition for rehearing or review of said intervening petition 
and of the said orders so erroneously and inadvertently as aforesaid 
made thereunder; and your petitioner further prays that the said 
orders be set aside, annulled, and held for naught; that the inter- 
vening petition may be hence dismissed ; that the said Grant Loco- 
motive Works and the said American Loan and Trust Company 
may be decreed to pay to your petitioner its reasonable costs and 
expenses in this behalf incurred, and that your petitioner may be 
decreed to have such other and further relief as shall be in con- 
formity to the course of equity and to good conscience. 

HOADLY, JOHNSON anp COLSTON, 
Solicitors for Complainant, Hamilton County. 


Unitep STaTes OF AMERICA, [... 
Southern District of Ohio, am 
Edward Colston, being by me first duly sworn, says that he is one 
of the solicitors of The Central Trust Company of New York, the 
complainant in this cause, and that he has read the foregoing peti- 
tion and is familiar with the contents thereof, and that the matters 
and things therein stated are true, except where stated on 
77 information and belief, and those he believes to be true. 


EDWARD COLSTON. 


Sworn to before me and subscribed in my presence this 13th day 
of March, A. D. 1884. 
[SEAL. | JNO. T. JOCKEL, 
Notary Public, Hamilton County, Ohio. 


40c¢., paid by H., J. & Co. 


Circuit Court of the United States, Southern District of Ohio, W. D. 


The above is an exact copy of the original on file in the clerk’s 
office of above-named court. 
[Seal of the Circuit Court, South’n Dist. of Ohio.] 


Attest : b. R. COWEN, Clerk, 
By R. C. GEORGI, Deputy 
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78 [Endorsed :] Exhibit No. 4. Case 4216. No.3578. United 

States circuit court, southern district of Ohio. The Central 
Trust Co. of New York, plaintiff, against The Toledo, Cincinnati 
and St. Louis R. W. Co., defendants. Petition of Central Trust Co. 
for rehearing, &c. Filed March 15th, 1884. W.C. Howard, clerk. 
Hoadly, Johnson & Colston, attorneys for —. 


79 THe Unitep States or AMERICA, ; as 
Southern District of Ohio, Western Division, 


At a stated term of the circuit court of the United States of 
America within and for the western division of the southern district 
of Ohio, in the sixth judicial circuit of the United States of America, 
begun and had in the court-rooms, at the city of Cincinnati, O., in 
said district, on the first Tuesday of April, being the first day of that 
month, in the year of our Lord one thousand eight hundred and 
eighty-four, and of the Independence of the United States of America 
the one hundred and eighth—present, the Hon. Jolin Baxter, circuit 
judge,and the Hon. George R. Sage, district judge—on Thursday, 
the tenth day of April, 1884, among the proceedings had were the fol- 
lowing, to wit: 


THE CENTRAL Trust Company or New YORK, 
| &c., Complainant, } 
v8. 3078. In Equity. 
Tue Torepo, DetpHos AND Buriineton Ratrr- 
ROAD Company et al., Defendants. 


This day this cause came on further to be heard upon the inter- 

vening joint petition of the American Loan and Trust — and of the 

Grant Locomotive Works filed in this cause on the twenty- 

80 seventh day of October, A. D. 1883, and the court, being fully 

advised in the premises, does order, adjudge, and decree as 
follows, viz; 

The court finds that the two decrees herein made and entered 
upon said petition on the twenty-second day of December, A. D. 
1883, were entered without notice to the complainant herein and 
without proof; that the said decrees are erroneous and unjust to the 
bondholders for whom the said complainant is trustee and and are 
unauthorized by the pleadings and are based upon a misrecital of 
the facts as evidenced by the record in this cause; that said decrees 
were authorized by the court without examination in the erroneous 
belief entertained at the time that all the parties in interest had 
assented to said decrees, and that the parties adversely interested 
acquired no knowledge of the allowance of said decrees until about 
the twenty-fourth day of February, A. D. 1884, and after the ad- 
journment of the term of court at which the same were entered. 

And thereupon it is by the court of itsown motion adjudged, 
ordered, and decreed that the said decrees be, and they are hereby, 
annulled, set aside, and held for naught. 

And the court, coming now to determine the questions arrising 
upon the said intervening petition of the American Loan and Trust 
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Company and the Grant Locomotive Works, does order, adjudge, and 
decree as follows, viz: 

That the relief prayed for in the said intervening petition be, and 

its is hereby, denied except as hereinafter provided. 
81 And the court does further find that the said petitioners 

are entitled to fair compensation for the use of said rolling 
stock described in their said petition by the receiver in this cause 
upon the railroad of the defendant, The Toledo, Delphos and Bur- 
lington Railroad Company, commoniy known as the Southeastern 
Division of the Toledo, Cincinnati and Saint Louis railroad, and for 
any deterioration by reason of such use; but the court defers the 
determination of the amount of such compensation until the coming 
in of the report thereon of the master appointed in this cause on 
the fifth day of April, A. D. 1884. 

And the court does further find that the said petitioners are en- 
titled to take and repossess themselves of their said rolling stock 
wherever the same may be found in the possession of the receiver 
appointed in this eause or of the receiver appointed in causes num- 
bered 3554, 3576, 3577, 3579 in this court. 

And leave is hereby granted to said petitioners to apply at any 
time to this court for any additional orders that may be necessary 
in that behalf; and the said American Loan and Trust Company 
and Grant Locomotive Works applied for leave to answer the peti- 
tion of the complainant, The Central Trust Company, filed March 
15th, 1884, and to support their answer by affidavits or other proof, 
and the court, entertaining the opinion that the answer and _ affi- 

davits proposed are by force of the foregoing decree rendered 
82 unnecessary, declined to grant the leave asked and refused 

to permit an answer to said petition for rehearing on affi- 
davits or other proof in support thereof to be tiled; and thereupon 
the intervening petitioners, The American Loan and Trust Com- 
pany and Grant Locomotive Works,in open court prayed for an 
appeal from the foregoing decree, which is thereupon disallowed by 
the court. 


Tue Untirep States or AMERICA, ied 
Southern District of Ohio, Western Division, {~~ * 


I, Benjamin R. Cowen, clerk of the circuit court of the United 
States within and for the division and district aforesaid, do hereby 
certify that the foregoing entry is truly taken and correctly copied 
from the journal of said court. 

In testimony whereof I have hereunto set 
my hand and affixed the seal of said court, at 
the city of Cincinnati, O., this 31st dav of Au- 
gust, A. D. 1889. 


Seal of the Circuit 
Court, South’n 
Dist. of Ohio. 

B. R. COWEN, Clerk, 
By R. C. GEORGI, Deputy. 
83 [Endorsed :] Exhibit No. 5. Bill of review. Case 4216. 


No. 3578. Circuit court of the United States, southern dis- 
trict of Ohio, western division. The Central Trust Co. of New York 
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x. The Toledo, Delphos and Burlington R. R. Co. etal. Certified 
copy of entry. W. C. Howard, clerk. Entered April 10, ’84, 
Journal V, 363. — , attorneys. 


84 UNITED STATES OF AMERICA, 
Southern District of Ohio, Western Division, 


Ata stated term of the circuit court of the United States of America 
within and for the western division of the southern district of Ohio, 
in the sixth judicial circuit of the United States of America, begun 
and had in the court-rooms, at the city of Cincinnati, Ohio, in the 
said district, on the first Tuesday of October, being the second day 
of that month, in the year of our Lord one thousand eight hundred 
and eighty-eight, and of the Independence of the United States of 
America the one hundred and thirteenth—present, the Hon. Howell 
E. Jackson, circuit juadge—on Monday, the 28 day of January, 1889, 
among the proceedings had were the following, to wit: 


THE CentraL Trust Company or New ) 
York, Complainant, 
vs. 
Tue Totepo, CINCINNATI AND St. Louis > No. 3578. In Chancery. 
Railroad Company (Dayton and 
- Southeastern Division) et al., Respond- 


ents. ; 
85 In the matter of the intervening petition of the Grant Loco- 
motive Works and the American Loan and Trust Cum- 
pany. 


This cause coming on to be further heard on the motion of said 
intervening petitioners, by their counsel, B. H. Bristow and Bluford 
Wilson, to require the purchasers of the railroad property heretofore 
sold under decree of foreclosure and sale in this case to forthwith 
pay into the registry of this court, for the use of the said inter- 
venors, the amount due under the decree entered herein December 
22, 1883, with interest, according to the terms thereof, and that in 
default thereof the said railroad property be resold for the benefit of 
the intervenors ; 

And the said intervenors being present by their counsel, and the 
purchasersof the Dayton and of the Cincinnati Divisions being present 
by C. W. Fairbanks, their solicitor, and the Dayton, Fort Wayne & 
Chicago Railroad Company, assignee of the purchasers of the South- 

eastern Division and of the purchasers of the Iron railroad, by John 
C. Coombs, its solicitor, and R. D. Marshall, the present receiver of 
the said railroad company, and the purchasers of the main line, the 
Toledo Terminal, and the St. Louis Division being present, Clarence 
Brown, their solicitor, objecting to the jurisdiction of the court, and 
the complainant, The Central Trust Company of New York, oppos- 
ing said motion of the said intervenors, being represented by Ed- 
ward Colston, its solicitor ; 

And thereupon, pending the hearing upon the said motion, comes 
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the complainant, The Central Trust Company of New York, and 
asks the court that the petition filed herein in its behalf on tne 15th 
day of March, 1884, be now heard as a petition for a rehearing of 
the said decrees of December 22nd, 1883, or if that relief be denied 
that the same be taken and held to be a bill of review or a bill in 
the nature of a bill of review, or if that relief he denied that the 
said petition be amended and supplemented in certain respects, as 
stated in a certain paper now read, and be now docketed as 
86 an original bill of review as of the 15th day of March, 1884; 
and, after hearing Edward Colston, the counsel for said com- 
plainant, in support of the said motion and B. H. Bristow and Blu- 
ford Wilson, of counsel for the said intervening petitioners, in op- 
position thereto, it is ordered that the said application of the com- 
plainant, and each part thereof, be, and the same is, denied in all 
respects. 
To which ruling and order of the court the said complainant duly 
excepts. 
87 And thereupon and still pending the hearing upon the 
motion first before stated comes the Dayton, Fort Wayne and 
Chicago Railroad Company, by John C. Coombs, its counsel, and R. 
D. Marshall, its present receiver, the said railroad company claiming 
to be the assignee of the purchasers of the Southeastern Division, 
which railroad was sold under the decree of foreclosure and sale 
herein, and prays leave to be permitted to intervene herein and be 
heard herein in review upon the matters of the original orders or 
decrees entered herein on December 22nd, 1883, and as set forth in 
a petition in writing thereior which it moved the court for leave to 
file herein; and, after hearing the counsel for said Dayton, Fort 
Wayne and Chicago Railroad Company in support of said motion 
and B. H. Bristow and Bluford Wilson, of counsel for the said in- 
tervening petitioners, in opposition thereto, it is ordered that the 
application of the said Dayton, Fort Wayne and Chicago Railroad 
Company for leave to intervene and to file said petition herein be, 
and the same is, in all respects denied. 
To which ruling and order of the court the said Dayton, Fort 
Wayne and Chicago Railroad Company and its receiver duly 
except. : 
88 And thereupon, the court having fully heard the argument 
of counsel of the respective parties hereto upon the said 
motion of the said intervening petitioners, The Grant Locomotive 
Works and The American Loan and Trust Company, as first above 
stated, and having fully deliberated thereon, and the court consider- 
ing that the order entered herein on the 10th day of April, 1884, 
was void, and that it had been for that reason set aside and ordered 
to be held for naught by the order entered herein on June 11th, 
1887, and that all the orders or decrees entered herein in pursuance 
of or in execution of the said order of April 10th, 1884, were equally 
void and of no effect so far as the same purport to affect the rights 
of the said intervenors, and that the decrees entered herein on De- 
cember 22, 1883, are now in full force and effect as to the locomo- 
tives hereinafter mentioned ; 
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And the court further considering that under the said decrees of 
Dec. 22, 1883, and under said decree of foreclosure and sale herein 
and the notice of sale given in pursuance of such decree, and under 
the sale actually made thereunder and the order of this court con- 
firming the said sale, the purchasers of the mortgage division of 
said Toledo, Cincinnati & St. Lanis R. R. sold in this case took the 
said railway and property subject to the payment of the sum of 
$99,282.70, with interest thereon from the first day of December, 
1883, adjudged by the said decree of December 22, 1883, in respect 
thereto, to be due to the intervenor, The Grant Locomotive Works, 
on account of locomotives Nos. 57 to 62 and 64 to 66, inclusive, and 
by the said decrees ordered to be paid by W. J. Craig, the receiver, 
in the manner set forth in said decree of Dec. 22nd, 1883, to the 
said intervenor, and also adjudged by the said decree to be a first 
lien upon the Toledo, Cincinnati and St. Louis railroad, and 
especially upon the Southeastern Division thereof; 

And the court further considering that the said lien adjudged by 

the said decree of Dec. 22nd, 1883, in favor of the said inter- 
&9 venor, The Grant Locomotive Works, against the said railroad 
should now be enforced, and also that there should now be 
enforced the right reserved by this court upon the sale of the South- 


+" 


eastern Division of the said Toledo, Cincinnati & St. Louis railroad 


to resell the premises and property so sold inthis case upon failure 


to comply within twenty days with any order of this court direct- 
ing the purchasers thereof to make such further payment in this 
case as this court should from time to time direct in order to meet 
claims adjudged in this case by this court to be prior in equity to 
the mortgages foreclosed in this case ; 

And the said intervenor admitting it had already received upon 
account for the said locomotives Nos. 57 to 62 and 64 to 66, inclu- 
sive, but without prejudice to its rights in the premises, the follow- 
ing sums of money, viz., the sum of twenty-six thousand seven 
hundred and sixty-two dollars and twenty-eight cents, paid between 
August, 1884, and April, 1887, upon account of rentals of said loco- 
motives, and the amount of thirty-six hundred dollars, paid June 
3, 1887, upon the sale.of locomotives Nos. 60 and 61 to Post, Martin 
& Co., <a that after crediting the amounts so admitted to have 
been paid, and after adjusting the interest and expense accounts up 
to the 12th day of November, 1888, said expense being $516.01, 
amount paid by said intervenor for care and repairs of said locomo- 
tives from September 30, 1884, to September 21, 1888, the net 
umount remaining due and unpaid to the said intervenor on account 
of the said locomotives Nos. 56 to 62 and 64 to 66, inclusive, on this 
12th day of November, 1888, is the sum of ninety-four thousand 
and twenty-six dollars and forty-eight cents,and no more, and no 
one claiming that any other or greater credit should be made upon 

the said claim : 
90 Thereupon the court orders as follows: 

It is now ordered that the purchasers of the Southeastern 
Division of the said Toledo, Cincinnati & St. Louis railroad, as bein 
primarily oe therewith as between themselves and the sai 
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intervenor under the said decree of Dec. 22nd, 1883, be and they 
are required to pay .or cause to be paid into the registry of this 
court within sixty days from the 28 day of January, 1889, for the 
use of the said intervenor, The Grant Locomotive Works, the amount 
of ninety-four thousand and twenty-six 78; dollars ($94,026.48), with 
interest thereon from the 12th day of November, 1888. 

And it is further ordered that in default of making of the said 
payment within the time so limited therefor the said Southeastern 
Division be resold upon request of the said intervenor herein, The 
Grant Locomotive Works, for the payment and satisfaction out of 
the proceeds thereof of the said sum of $94,026.48, with interest, 
herein directed to be paid to the said intervenor by the said pur- 
chasers. 

And it is further ordered that this decree is without prejudice 
to any right the said intervenors may have to apply for orders 
to resell other mortgage divisions of the Toledo, Cincinnati and St. 
Louis railroad for the payment out of proceeds of such resale any 
balance of the amount hereinbefore named, to wit, said sum of 
$94,02.48, not realized upon any sale of the Southeastern Division. 

And it is further ordered that in case any resale of the railroad 
and property hereinbefore described in this case becomes necessary 
by reason of default in the payment of said amount hereby ordered 
to be paid, then such resale shall be made pursuant to the terms of 
the original decrees for the foreclosure and sale of the said railroads 
respectively, but by the marshal of this district, who is hereby ap- 

pointed master commissioner for that purpose, and that leave 
91 Is given to apply to this court for further directions as to any 
such sale. 

And it is further ordered that this order is and shall be without 
prejudice to the right of the said Southeastern Division and the 
purchasers thereof or any other persons or corporation succeeding 
to or having their rights in the premises to apply to this and other 
courts having jurisdiction in the several cases in foreclosure pro- 
ceedings against the several divisions of the said Toledo, Cincinnati 
& St. Louis railroad for contribution towards the said amount from 
said several divisions or the said purchases thereof, or in the event 
of the payment of the same by said purchasers of said Southeastern 
Division to apply for a distribution thereof over and among said 
other divisions according to the percentage of contribution and dis- 


tribution applicable thereto as herein and in said other causes of 


foreclosure has been or may be determined, or to eollect or enforce 
the payment of said sum by the said Toledo, Cincinnati & St. Louis 
Railroad Company or out of and against any property thereof, all 
as the rights not now passed upon but expressly reserved as to such 
contribution of the said parties purchasers of said respective mortgage 
divisions and said Toledo, Cincinnati and St. Louis Railroad Com- 
pany as between each other shall appear and as this court and any 
other court having jurisdiction in or touching the premises hereto- 
fore may have determined or shall order, adjudge, and decree. 

And thereupon the said Central Trust Company of New York 
prays an appeal to the Supreme Court of the United States from 
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the orders and decrees so made, and the said Central Trust Company 
also prays an appeal to the Supreme Court of the United States from 

the said rulings hereinbefore mentioned, to which it excepted 
92 as aforesaid, which exceptions are allowed, and this court 

allows both of the appeals so prayed upon the said appellants 
filing a bond herein, with suflicjent security, to be approved by this 
court, in the sum of ten thousand dollars, which appeal shall during 
the pendency and until the determination thereof supersede this 
decree and all enforcements thereof by or on behalf of the said in- 
tervenor. 

And in like manner, from the rulings hereinbefore set forth, to 
which the Dayton, Fort Wayne and Chicagu Railroad Company ex- 
cepted as aforesaid, which exceptions are also allowed, the Dayton, 
Fort Wayne and Chicago Railroad Company also prays a like ap- 
peal from the orders and decrees sé made, except from so much 
thereof as provides that the same is without prejudice to any con- 
tribution which may be found to be just and proper as to any pay- 
ments made by or under any resale made under this order, — allows 
the same, the said appellants filing herein a bond for costs in the 
sum of five hundred dollars, with sufficient security, to be approved 
by this court. 


Tue Ustrep StTatks OF AMERICA, - } . 


Southern District of Ohio, Western Div, 


I, B. R. Cowen, clerk U.S. circuit court within and for the di- 
vision and district aforesaid, do hereby certify that the foregoin 
entry is truly taken and correctly copied from the journal of said 
court. 

Seal of the Circuit In witness whereof I have hereunto set my 
; Pei South’n hand and affixed the seal of said court, at the 
“pone Ptr city of Cincinnati, O., this 11th day of Septem- 


Dist. of Ohio. ber, A. D. 1889. | 
B. R. COWEN, Clerk, 
By R. C. GEORGI, Dep. 


93 [Endorsed :]. Exhibit No. 6. Bill of review. Case 4216. 

Copy. No. 3578. U. 8S. circuit court, southern district of 
Ohio, western division. Central Trust Co. of New York vs. Toledo, 
Cincinnati & St. Louis R. R. Co. e al. Order for resale of South- 
eastern Division upon decree in favor of the intervenors, Grant 
Loco. Works.’ Entered Jan’y 28, 89, Journal Y, 187. 


94 Unitep STATES OF AMERICA, \ 
Southern District of Ohio, Western Division, 


Ata stated term of the circuit court of the United States of Amer- 
ica within and for the western division of the southern district of 
Ohio, in the sixth judicial circuit of the United States of America, 
begun and had in the court-rooms, at the city of Cincinnati, Ohio, 
in the said district, on the first Tuesday of October, being the second 
day of that month, in the year of our Lord one thousand eight hun- 
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dred and eiglity-eight, and of the Independence of the United. States 
of America the one hundred and thirteenth—present, the Hon. 
Howell KE. Jackson, circuit judge—on Monday, the 28 day of Janu- 
ary, 1889, among the proceedings had were the following, to wit: 


THe Central Trust Company or New York, ) 
Complainant, 
. sg : >In Chancery. 
Tue ToLepo, CINCINNATI AND St. Louis RaAILroap | No. 3578." 
Company, The Cincinnati Northern Railway Com- mapas 3 
pany, et al., Respondents. 
95 In the matter of the intervening petition of the Grant Loco- 


motive Works and the American Loan and Trust Comp’y. 


This cause coming on to be further heard on the motion of said 
intervening petitioners, by their counsel, B. H. Bristow and Bluford 
Wilson, to require the purchasers of the railroad property heretofore 
sold under decree of foreclosure and sale in this case to forthwith 
pay into the registry of this court for the use of the said intervenors 
the amount due under the decree entered herein December 22, 1883, 
with interest, according to the terms thereof, and that in default 
thereof the said railroad property be resold for the benefit of the 
intervenors ; ? 

And the said intervenors being present by their counsel, and the 
purchasers of the Dayton and of the Cincinnati Divisions being pres- 
ent by C. W. Fairbanks, their solicitor, and the Dayton, Fort Wayne 
& Chicago Railroad Company, assignee of the purchasers of the 
Southeastern Division and of the purchasers of the Iron railroad, 
by John C. Coombs, its solicitor, and RK. D. Marshall, the present 
receiver of the said railroad company, and the purchasers of the 
main line, the Toledo Terminal, and the St. Louis Division being 
present by Clarence brown, their solicitor, objecting to the jurisdic- 
tion of the court, and the complainant, The Central Trust Company 
of New York, opposing said motion of the said intervenors, being 
represented by Edward Colston, its solicitor ; ; 

And thereupon, pending the hearing upon the said motion, comes 
the complainant, The Central Trust Company of New York, and 
asks the court that the petition filed herein in its behalf on the 15th 
day of March, 1884, be now heard as a petition for a rehearing of 
the said decrees of December 22nd, 1883, or, if that relief be denied, 
that the same be taken and held to bea bill of review or a bill in 
the nature of a bill of review, or, if that relief be denied, that the 
said petition be amended and supplemented in certain respects, as 

stated in a certain paper now read, and be now docketed as 
96 an original bill of review as of the 15th day of March, 1884; 

and, after hearing Edward Colston, the counsei for said com- 
plainant, in support of the said motion, and B. H. Bristow and 
Bluford Wilson, of counsel for the said intervening petitioners, in 
opposition thereto, it is ordered that the said application of the com- 
plainant and each part thereof be, and the sume is, denied in all 
respects, 
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Tv which ruling and order of the court the said complainant 
duly excepts. 
97 And thereupon and still pending the hearing upon the mo- 
tion first before stated comes the Dayton, Fort Wayne and 
Chicago Railroad Company, by John C. Coombs, its counsel, and R. 
D. Marshall, its present receiver, the said railroad company claiming 
to be the assignee of the purchasers of the Southeastern Division, 
which railroad was sold under the decree of foreclosure and sale 
herein, and prays leave to be permitted to intervene herein and be 
heard herein in review upon the matters of the original orders or 
decrees entered herein on December 22nd, 1883, and as set forth 
in a petition in writing therefor which it moved the court for leave 
to file herein; and, after hearing the counsel for said Dayton, Fort 
Wayne and Chicago Railroad Company in support of said motion 
and B. H. Bristow and Bluford Wilson, of counsel for the said in- 
tervening petitioners, in opposition thereto, it is-ordered that the 
application of the said Dayton, Fort: Wayne and Chicago Railroad 
Company for leave to intervene and to file said petition herein be, 
and the same is, in all respects denied. 

To which ruling and order of the court the said Dayton, Fort 

Wayne and Chicago Railroad Company and its receiver duly ex- 
cept. 

98 And thereupon, the court having fally heard the argu- 
| ment of counsel of the respective parties hereto upon the 
said motion of the said intervening pe.itioners, The Grant Loco- 
motive Works and The American Loan & Trust Company, as first 
above stated, and having fully deliberated thereon, and the court 
considering that the order entered herein on the 10th day of April, 
1884, was void, and that it had been for that reason set aside and 
ordered to be held for naught by the order entered herein on June 
11th, 1887, and that all the orders or decrees entered herein in pur- 
suance of or in execution of the said order of April 10th, 1884, were 
equally void and of no effect so far as the same purport to affect the 
rights of the said intervenor, and that the decrees entered herein on 
December 22, 1883, are now in full force and effect as to the loco- 
motive hereinafter mentioned ; 

And the court further considering that under the said decrees of 
Dec. 22, 1883, and under said decree of foreclosure and sale herein 
and the notice of sale given in pursuance of such decree, and under 
the sale actually made thereunder and the order of this court con- 
firming the said sale, the purchasers of the mortgage division of 
said Toledo, Cincinnati & St. Louis R. R. sold in this case took the 
said railway and property subject to the payment of the sum of 
$11,031.30, with interest thereon from the first day of December, 
1883, adjudged by the said decree of December 22, 1883, in respect 
thereto to be due to the intervenor, The Grant Locomotive Works, 
on account of locomotive No. sixty-three (63), and by tine said decree 
ordered to be paid by W. J. Craig, the receiver, in the manner set 
forth in said decree of Dec. 22nd, 1883, to the said intervenor, and 
also adjudged by the said decree to be a first lien upon the Cincin- 
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nati Northern Division of the Toledo, Cincinnati & St. Louis rail- 
road ; | 

And the court further considering that the said lien adjudged by 

the said decree of Dec. 22nd, 1883, in favor of the said inter- 
99 venor, The Grant Locomotive Works, against the said rail- 

road should now be enforced, and also that there should now 
be enforced the right reserved by this court upon the sale of the 
Cincinnati Northern Division of the said ‘Toledo, Cincinnati & St. 
Louis railroad to resell the premises and property so sold in this 
cuse upon failure to comply within twenty days with any order of 
this court directing the purchasers thereof to make such further 
payment in this case as this court should from time to time direct 
in order to meet claims adjudged in this case by this court to be 
prior in equity to the mortgages foreclosed in this case ; 

And the said intervenor admitting it had already received upon 
account for the said locomotive No. sixty-three (63), but without 
prejudice to its rights in the premises, the following sums of money, 
viz., the sum of $3,420.64, paid between August, 1884, and March, 
1887, upon account of rentals, and the sum of $1,850, paid Septem- 
ber 30th, 1887, upon the sale of locomotive No. 63 tu the Oregon 
Improvement Company, and that after crediting the amounts so 
admitted to have been paid, and after adjusting the interest and ex- 
pense accounts up to the 12th day of November, 1888, the net 
amount remaining due and unpaid to the said intervenor on ac- 
count of the said locomotive No, sixty-three (63) on this 12th day of 
November, 1888, is the sum of eight thousand four hundred and 
eighteen and ,°;) dollars ($8,418.67), and no more, and no one 
claiming that any other or greater credit should be made upon the 

said claim : 
100 Thereupon the court orders as follows: 

It is now ordered that the purchasers of the Cincinnati 
Northern Division of the said Toledo, Cineinnati & St. Louis rail- 
road, as being primarily chargeable therewith as between themselves 
and the said intervenor under the said decree of Dec. 22nd, 1883, 
be and they are required to pay or cause to be paid into the regis- 
try of this court within sixty days from the 28 day of January, 1859, 
for the use of the said intervenor, The Grant Locomotive Works, the 
amount of $8,418.67, with interest thereon from the 12th day of 
November, 1888. 

And it is further ordered that in default of making of the said 
payment within the time so limited therefor the said Cincinnati 
Northern Division be resold upon request of the said intervenor 
herein, The Grant Locomotive Works, for the payment and satisfae- 
tion out of the proceeds thereof of the said sum of $8,418.67, with 
interest, herein directed to be paid to the said intervenor by the said 
purchasers. 

And it is further ordered that this decree is without prejudice to 
any right the said intervenor may have toapply for orders to resell 
other mortgage divisions of the Toledo, Cincinnati and St. Louis 
railroad for the payment out of proceeds of such resale any balance 
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of the amount hereinbefore nained, to wit, said sum of $8,418.67, not 
realized upon any sale of the Cincinuati Northern Division. 

And it is further ordered that in case any resale of the railroad 
and property hereinbefore described in this case becomes necessary 
by reason of default in the payment of said amount hereby ordered 
to be paid, then such resale shall be made pursuant to the terms of 
the original decrees for the foreclosure and sale of the said railroads 
respectively, but by the marshal of this district, who is hereby ap- 

pointed master commissioner for that purpose, and that leave 
101 is given to apply to this court for further directions as to any 
such sale. 

And it is further ordered that this order is and shall be without 
prejudice to the right of the said Cincinnati Northern Division and 
the purchasers thereof or any other persons or corporation to apply 
to this and other courts having jurisdiction in the several cases in 
foreclosure proceedings against the several divisions of the said To- 
ledo, Cincinnati & St. Louis railroad for contribution towards the 
said amount from said several divisions or the said purchases 
thereof, or in the event of the payment of the same by said pur- 
chasers of said Cincinnati Northern Division to apply for a distribu- 
tion thereof over and among said other divisions according to the 
ae, of contribution and distribution applicable thereto as 
1erein and in said other causes of foreclosure has been or may be 
determined, or to collect or enforce the payment of said sum by the 
said Toledo, Cincinnati & St. Louis Railroad Company or out of and 
against any property thereof, all as the rights not now passed upon 
but expressly reserved as to such contribution of the said parties 
purchasers of said respective mortgage divisions and said Toledo, 
Cincinnati and St. Louis Railroad Company as between each other 
shall appear and as this court and any other court having Jjuris- 
diction in or touching the premises heretofore may have determined 
or shall order, adjudge, and decree. 

And thereupon the said Central Trust Company of New York 
prays an appeal to the Supreme Court of the United States from the 
orders and decrees so made, and the said Central Trust Company 
also prays an appeal to the Supreme Court of the United States from 

the said rulings hereinbefore mentioned, to which it excepted 
102 ~=as aforesaid, which exceptions are allowed, and this court 

allows both of the appeals so prayed upon the said appellants 
filing a bond herein, with sufficient security, to be approved by this 
court, in the sum of five thousand dollars, which appeal shall, dur- 
ing the pendency and until the determination thereof, supersede 
this decree and all enforcements thereof by or on behalf of the said 
intervenor. 

And in like manner, from the rulings hereinbefore set forth, to 
which the Dayton, Fort Wayne and Chicago Railroad Company ex- 
cepted as aforesaid, which exceptions are also allowed, the Dayton, 
Fort Wayne and Chicago Railroad Company also prays a like ap- 
peal from the orders and decrees so made, except from so much 
thereof as provides that the same is without prejudice to any con- 
tribution which may be found to be just and proper as to any pay- 
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ment made by any of the purchasers under the provisions of the 
suid order or realized under any resale made under this order, and 


; ; . . BS 
this court allows the same, the said appellants filing herein a bond ; 
for costs in the sum of five hundred dollars, with sufficient security, 
to be approved by this court. v~ 

THE UNITED STATES OF AMERICA, ! 

Southern Dist. of Ohio, Western Division, | © ~ 
4 > ’ © ‘ . ° in ‘ he 

I, Benjamin R. Cowen, clerk U. S. circuit court within and for the s¢@ 
division and district aforesaid, do hereby certify that the foregoing ; 
entry is truly taken and correctly copied from the journal of said ; 


court. 
In witness whereof I have hereunto 
Seal of the Circuit Court, set my hand and affixed the seal of said 
South’n Dist. of Ohio. — court, at Cincinnati, O., this 11th day of 4 
September, A. D. 1889. 
B. R. COWEN, Clerk, 
By R. C. GEORGI, Dep. 


103 {Endorsed:] Exhibit No.6 A. Billof review. Case 4216. 
Copy. No. 3578. U.S. circuit court, southern district of 

Ohio, western division. Central Trust Co. of New York vs. Toledo, . b 

Cincinnati & St. Louis R. R. Co. e¢ al. Order for resale of Cin. > 

Northern Division upon decree in favor of the intervenor, Grant dF 

Loco. Works. Entered Jan’y 28, 89, Journal Y, 192. id 


Endorsed on cover: S. Ohio C.C. U.S. No. 1281. The Central 
Trust Company of New York, appellant, vs. The Grant Locomotive 
Works and The American Loan & Trust Company. Filed October 
2, 1889. 
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1 At a stated term of the circuit court of the United States of 

America within and for the western division of the southern 
district of Ohio, in the sixth judicial circuit of the United States of 
America, begun and had in the court-rooms, at the city of Cincin- 
nati, O., in said district, on the first ‘Tuesday of October, being also 
the second day of that month, in the year of our Lord one thousand 
eight hundred and eighty-eight, and of the Independence of the 
United States of America the one hundred and thirteenth—present, 
the Honorable Howell E. Jackson, circuit judge, and the Honorable 
George R. Sage, district judge—among the proceedings had were the 
following, to wit: 


THE CENTRAL Trust CoMPAny, a Corpora- 
ti ‘ C l t, 6 
Medi opie In Chancery. #4217. 

R. S. Grant, Defendant. 


Be it remembered that heretofore, to wit, on the 28 day of Janu- 
ary,in the year of our Lord one thousand eight hundred and eighty- 
nine, came the complainant, The Central Trust Co., by its solicitors, 
and filed in the clerk’s office of said court their certain bill of re- 
view. Said bill of review is clothed in the words and figures follow- 
ing, to wit: | | 


2 Compared. Filed Jan. 28, ’89. 


Circuit Court of the United States, Southern District of Ohio, West- 
ern Division. 


Tue Centra Trust Company, a Corpora- 
tion, Complainant, 


“~ In Chancery. #4217. 
R. S. Grant. | 


To the judges of the circuit court of the United States in the sixth 
circuit, southern district of Ohio, western division: 


Humbly complaining, showeth unto your honors the Central 
Trust Company, a corporation under the laws of the State of New 
York, which brings this its bill of review and says— 

That on the — day of August, 1883, your orator filed its bill of 
complaint in this court in case # 3554, wherein it was complainant 
and The Toledo, Cincinnati and St. Louis Railroad Company, The 
Cincinnati Northern Railway Company, The Spring Grove, Avon- 
dale and Cincinnati Railway Company, and Granville D. Braman 
were defendants, praying for the foreclosure of a certain first mort- 
gage made by said Cincinnati Northern R’y Co. upon said Cincin- 

nati Northern railway, extending from Cincinnati, Ohio, to 
3 Dodds, in Warren county, Ohio, which said railway in the 
subsequent proceedings in said case # 3504 is known as the 
Cincinnati Northern railway; which said bill‘prayed for the sale of 
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said railway and property to satisfy certain bonds and interest thereon 

secured by said mortgage, and for the appointment of a receiver, as 
will more fully appear by the said Lill of complaint, which is hereby 
referred to, a copy of which is marked “ Exhibit 1” and filed here- 
with. 

That on the 20th day of October, 1883, one William J. Craig was 
by a an entry made in said case 4 3554 ap pointed receiver of the rail- 
way and property described in said bill of complaint and in para- 
graph one thereof, and at said date said Craig took possession of said 
railway and proceeded to operate the same under the direction of said 
court. A covy of said order so appointing said Craig receiver Is 
hereto attached (and reference to the same is hereby made), marked 
“ Exhibit 2.” 

Your orator further says that similar bills of complaint were filed 
by it in this court October 20, 1883, in the following case, namely, 
in case 3578, wherein it was complainant and The Toledo, Delphos 
and Burlington Rh. R. Co. and Granville D. Braman were defend- 

ants; in case 8576, wherein your orator was ee unant and 
4 The Toledo, Delphos and Burlington R. R. Co., The To- 

ledo, Cincinnati, and St. Louis R. R. Co., poe Granville 
D. Braman were defendants; in case 3577, wherein your orator 
was complainant and The Toledo, Delphos and Burlington Rail- 
road Co., The Toledo, Cincinnati and St. Louis Railroad Com- 
pany, and Granville D. Braman were defendants, and in case # 3579, 
wherein your orator was complainant and The Iron Railroad Com- 
pany, The Toledo, Delphos and Burlington Railroad Co., and The 
‘Toledo, Cincinnati and St. Louts Railroad Co. and Granville D. Bra- 
man were defendants. 

Your orator further says that the object of said bill of complaint 
in said case 6078 was to foreclose a mortgage made by the Toledo, 
Delphos and Burlington Railroad Company in favor of your orator 
upon the said railroad of the Toledo, Delphos and Burlington R. R. 
Co., heretofore knownas the Dayton and Southeastern railwi ay, Which 
was in subsequent proceedings also known as the Southeastern Di- 
vision, extending from Dayton, Ohio, to a connection with the Iron- 
ton and Huntington R. R. near [ronton, in Lawrence county, Ohio, 
being 180 miles in length. 

The object of said bill of complaint in said case 3576 was to fore- 
close a mortgage made by the Toledo, Delphos and Burlington rail- 
road, extending from Dodds, the northern terminus of said Cinein- 

nati Northern railway, to a point 7 miles south of the city of 
D Dayton, Ohio, which said railroad in the proceedings in said 

cause wus commonly known as the Cincinnati Division of 
the Toledo, Cincinnati and St. Louis railroad, and the object of the 
bill of complaint filed In said case 3577 was to foreclose a mortgage 
made by the Toledo, Delphos and Burlington Railroad Co. in favor 
of your orator upon the T., D. & b. R. R. from the city of Dayton 
to the city of Delphos, both in the State of Ohio; and the object of 
the bill of complaint in said case 3579 was to foreclose a mortgage 
made by the Iron Railroad Co. in favor of your orator upon the 
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railroad of the Iron Railroad Company, extending from Ironton 
to Wellston, in the State of Ohio. 

Your orator further says that by a separate entry, made sepa- 
rately in each of the aforesaid cases, one William J. Craig was 
appointed receiver respectively of each of said railroads on said 
20th day of October, 1883, but with direction to operate said 
roads as a connected line, keeping separate aceounts. 

Your orator further says that thereafter,on the — day of October, 
1883, similar bills for foreclosure of mortgages, made r tively 
by other constituent companies on their respective as thich 
roads, when connected, would form a line of railroad extending 
from Delphos to Toledo, Ohio, from said Delphos through Indiana 
and Illinois to East St. Louis, IIL, were filed in the proper circuit 
courts of the United States for the northern district of Ohio, the 
district of Indiana, and the southern district of Illinois by your 

orator, the mortgagee in each of said mortgages, each 
6 bill of complaint praying for the foreclosure and sale sepa- 
rately of each of said roads. 

Your orator further says that said Toledo, Cincinnati and St. 
Louis Railroad Company was a corporation formed by the con- 
solidation, under the respective laws of Illinois, Indiana, and 
Ohio, of the above-named constituent companies and other com- 
panies, extending from St. Louis to Delphos, Ohio, thence to 
Toledo, and from Delphos to Cincinnati and Ironton; that each 
mortgage was a separate and distinct mortgage upon separate prop- 
erty, there being no property in one mortgage included in another ; 
that all of said mortgages were made prior to any consolidation and 
were etirely unaffected thereby. 

Your orator further says that on October 27, 1883, R. S. Grant 
filed bis intervening petition in said case # 3554, setting forth that 
on the 24th day of March, 1883, said R.S. Grant had made a con- 
tract with the said Cincinnati Northern R’y Co. (which is prior to 
its consolidation) for leasing to it 10 locomotives and tenders, Nos. 
67 to 76, consecutively, and that said R.S. Grant had delivered the 
same to said Cincinnati Northern R’y Co. in pursuance of said 
agreement. 

And said petition further alleged that said Toledo, Cincinnati 
and St. Louis Railroad Company (said Cincinnati Northern R’y 
having been consolidated with it on the — day of May, 1883) had 
failed to pay the $1,500 monthly rental due August 10, September 

10, and October 10, 1883, respectively, and had failed to pay 
7 the half-vearly rental interest due under said contract of 

lease Oct. 1, 1883, amounting to $21.60, claiming that by 
said default said Grant was entitled to retake said locomotives and 
tenders, and that the principal sum, $72,000 six per cent. equip- 
ment trust bonds, known as series “ F,” were due and payable, aan 
that said Grant was the sole owner of the same. 

And said petition alleged that there was due from said receiver 
$4,000 on account of rent for said locomotives, $2,160 on account of 
half-yearly interest, and $638.33 balance, and the further sum of 
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$10,090 for alleged depreciation in value of the rolling stock in the 
use thereof, making a total sum of $16,798.35. 

And said petition prayed that said receiver might be ordered to 
pay said amount and to surrender forthwith to said Grant the loco- 
inotives and ienders aforesaid, and to pay said Grant whatever 
amount might be found to be due upon the sale by him, said Grant, 
of said locomotives and tenders and the application of the proceeds 
to the payment of said $72,000, principal and interest of said bonds, 
and that said amount or balance, when determined, as well as said 
sum of $16,798.33, might be adjudged a charge upon all the property 
of said Toledo, Cincinnati and St. Louis Railroad Company, and 
especially upon the property of the Cincinnati Northern Railway 
Company, ahead of the first-mortgage bonds secured thereon. A 
copy of said petition of said Grant is herewith filed, marked “ Ex- 

hibit3,”and made part hereof,and reference is made thereto. 
8 Your orator further says that on the 22nd day of Decem- 

ber, 1885, although no process had been issued or asked for in 
said intervening petition requiring your orator to answer,and without 
the knowledge of your orator, Bluford Wilson, Esq., counsel for said 
R. 8. Grant, procured two certain orders or decrees to be entered in 
said case 3554 in this court, purporting to be entered upon said in- 
tervening petition of said R. S. Grant filed therein October 27, 
1883, which orders, marked “A” and “ B” respectively, are in the 
words and figures as follows: 


Order “A.” 


THe UNITED States OF AMERICA, as 
Southern District of Ohio, Western Division, j ~* 


At a stated term of the circuit court of the United States of 
America within and for the western division of the southern 
district of Ohio, in the sixth judicial circuit of the United States 
of America, begun and had in the court-rooms, at the city of Cin- 
cinnati, Ohio, in said district, on the first Tuesday of October, being 
the 2nd day of the month, in the year of our Lord one thou- 
sand eight hundred and ,eighty-three, and of the Indépendence of 
the United States of America the one hundred and eighth—present, 
the Hlon. George R. Sage, district judge—on Saturday, the 22nd day 
of December, 1553, among the proceedings had were the following, 
to wit: 


9 Tue Cextrat Trust Company oF ) 
New York, Complainant, 
us | 


; , OF FY "4. . 
Tuer Torepo, CINCINNATI AND Sr. Lovis #9004. In Chancery. 


Railroad Company, The Cincinnati 
Northern Railway Company. 


In the matter of the intervening petition of R. S. Grant. 


The said cause came on to be heard upon the petition and the 
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answer of the receiver thereto and upon the evidence submitted on 
behalf of said petitioners. 

And it appearing to the satisfaction of the court that the receiver 
has in his possession Grant locomotive numbered 73, and is using 
the same in the operation of the said Cincinnati Northern Rail- 
way Company between Cincinnati,and Dayton, Ohio, and that the 
said locomotive is one of ten covered by the agreement of lease set 
out in said petition and was acquired by the said railway company 
under the terms of said agreement, and was so held at the date of the 
appointment of the receiver herein ; 

And it further appearing that the present receiver or his prede- 
cessor took the said locomotive with its tender into his possession as 
such receiver on the first day of August last and has had the same 
in continuous use and possession since that date without having 
made any payment on account of rental, as provided in said indent- 

ure of lease, or other compensation for the use thereof ; 
10 And it further appearing that the said locomotive is, 

in the judgment of the receiver, necessary to the proper op- 
eration of said railway and should be acquired as part of its per- 
manent equipment, and that the value of said locomotive as fixed 
in said agreement of lease is reasonable, and that the petitioner, R. 
S. Grant, the owner of said locomotive and tender, is willing, upon 
receipt of the contract price or upon .being adequately secured 
therein, to transfer the title of the same to the receiver; 

And the matter being fully heard by the court and upon due de- 
liberation thereon, it is hereby ordered, adjudged, and decreed 
that the receiver pay to the said petitioner as rental for said loco- 
motive and tender and in full for ail claims for rental, interest, and 
repairs down to the first day of December, 1883, the sum of 
$770.08, the same being the amount due to said date under the terms 
of said lease, and the further sum of $7,520.00, balance in full as 
purchase-money, for said locomotive and tender. 

And it is further ordered that the receiver pay said several amounts 
as part of the operating expenses of the said railway out of any 
money not appropriated for the payment of current labor, supplies, 
and taxes. 

And it is further ordered and decreed that the said several amounts, 

with interest thereon at the rate of six per cent. from the first 
11 day of December, 1883, shall be a charge upon the earnings, 

incomes, and all the property of the said Toledo, Cincinnati 
and St. Louis Railroad Company, and especially of the said Cincin- 
nati Northern Railway Company, as ahead of the first-mortgage or 
other bonded debt of said company or either of them, and any bal- 
ance of said several amounts remaining unpaid at the date of the 
foreclosure and sale of the said railway shall be a first lien thereon, 
and the said sale shall be made subject thereto. 
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Order “ B.” 


Unirep STates OF AMERICA, 
~y ‘ . e * © bg . Ms . P > $8 
Southern District of Ohio, Western Division, § 


Ata stated term of the circuit court of the United States of America 
within and for the western division of the southern district of Ohio, 


in the sixth judicial circuit of the United States of America, begun 
and had in the court-rooms, at the city of Cincinnati, Ohio, in said 


district, on the first Tuesday of October, being the second day of that 


month, in the year of our Lord one thousand eight hundred and 
eighty-three, and of the Independence of the United States of America 
the 108th—present, the Hon. George R. Sage, district jadge—on Sat- 
urday, the 22nd day of December, 1883, among the proceedings had 
were the following, to wit: 


12 Tue CentratL Trust CoMPpANY OF 
New Yor«K 
vs. 


. . a In Chaneeryv. # 3554. 
THe ToLtepo, CINCINNATI AND St. Louts { . . 


Ratnway Company (Dayton and South- } 
eastern Division) et al., Defendants. J 


In the matter of the intervening petition of R.S. Grant. 


The said cause came on to be heard upon the petition and the an- 
swer of the receiver thereto and upon the evidence submitted on 
behalf of said petitioners. 

And it appearing to the satisfaction of the court that the receiver 
has in his possession Grant locomotives # 67, 68, and 72, with their 
tenders, and is using the same in the operation of the said South- 
eastern Division of the defendant company’s railroad between Day- 
ton and Wellston, Ohio, and that the said locomotives are three of 
the ten covered by the agreement of lease set out in said petition, 
and were acquired by said railway company under the terms of said 
agreement,and were so held at the date of the appointment of the 
receiver herein ; 

And it further appearing that the present receiver or his predeces- 
sor took the said locomotives into his possession as such receiver on 
the first day of August last, and has had the same in continuous 
use and possession since that date without having made any pay- 
menton account of the rental, as provided in said indenture of lease, 

or other compensation for the use thereof ; 
13 And it further appearing that the said locomotives are, in 

the judgment of the receiver, necessary to the proper opera- 
tion of said division of said railway and should be acquired as part 
of its permanent equipment, and that the value of said locomotives 
and tenders as fixed in said indenture of lease is reasonable, and 
that the petitioner, R. S. Grant, the owner of said locomotives and 
tenders, is willing, upon receipt of the contract price or upon being 
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adequately secured therein, to transfer the title of the same to the 
receiver ; 

And the matter being fully heard by the court, and upon due de- 
liberation thereon, it is ordered, adjudged, and decreed that the 
receiver pay to the said petitioner as rental for said locomotives, and 
in full for all claims for rentals, interest, and repairs down to the 
first day of December, 1883, the Sum of $2,511.41, the same being 
the amount due to said date under the terms of said lease. 7 

And the further sum of $22,550.00, balance in full as purchase- 
money for said locomotives and tenders. 

And it is further ordered that the receiver pay said several amounts 
as part of the operating expenses of the said Southeastern Division 
out of any money not appropriated for the payment of current labor, 
supplies, and taxes. 

And it is further ordered and decreed that the said several amounts, 
with interest thereon at the rate of six per cent. from the first day of 

December, 1883, shall be a charge upon the earnings, income, 
14 and all the property of the said Toledo, Cincinnati and St. 

Louis Railroad Company, and especially of the said division, 
prior to the first-mortgage or other bonded debt of said railroad or 
said division thereof, and any balance of said several amounts re- 
maining unpaid at the date of the foreclosure and sale of the said 
railroad or said division shall be a first lien thereon, and the said 
sale shiall be made subject thereto. | 

Your orator further says it had no notice or knowledge that said 
orders were in contemplation and no notice or knowledge of the 
entering of said orders or any motion therefor until the 26th day 
of February, 1884, when it first learned of the fact that said orders 
had been entered by the announcement thereof by counsel for said 
R. S. Grant to the judges of the circuit court of the United States 
for the sixth and seventh circuits while sitting in Indianapolis, In- 
diana, in conference relative to the claims for rolling stock alleged to 
be in the hands of the receiver operating the several constituent 
roads of the said Toledo, Cincinnati and St. Louis Railroad Com- 
pany. 

And your orator says that it thereupon took immediate steps to 
procure the rescission of said orders, and that thereafter, on March 
5, 1884, this court caused orders to be made in said cause 3554 
suspending said orders “A” and “ B” until the matter thereof should 

be further enquired into and adjudicated ; and thereafter, on 
15 the 15th day of said March, by order and leave of this court, 

your orator filed in said case 3554 certain proceedings entitled 
“petition for rehearing,” &c., wherein were set forth the facts relative 
to the procurement of said orders “A” and “ B,” and the errors and 
irregularities of the same. 

Your orator did further pray therein that proceedings entitled 
“ petition for rehearing,” &c., be taken either as a petition for re- 
hearing or as a bill of review, according as the rules of courts of 
equity might require. A copy of said petition is filed herewith, 
marked “ Exhibit No. 4,” and is herein referred to. 

Your orator further says that the matters contained in said last- 
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named proceeding were fully heard by the Honorable John Baxter, 
circuit judge of the sixth circuit of the United States, and that the 
said R. 8. Grant appeared at said hearing in opposition to said peti- 
tion for rehearing, and after argument and proof and upon due con- 
sideration thereof the said circuit judge made and entered in said 
case 3554, on April 10, 1884, a certain order or decree, whereby the 
court did wholly rescind, set aside, and hold for naught said 
orders “A” and “ B,” and did further in said order of April 10, 1884, 
adjudicate and settle the rights of said R.S. Grant in reference to 
locomotives # 67 to 76, both inclusive, as well as the rights of sun- 
dry other owners of leased rolling stock who had filed similar in- 

tervening petitions in said case, the court decreeing that all 
16 said owners, including the said R. S. Grant, were entitled to 

the immediate return, if they so desired, of their rolling stock, 
including said locomotives,and also compensation from the receiver 
in said case for the use of said stock by him, and also remuneration 
for deterioration of said rolling stock, if any, beyond ordinary wear 
and tear. , 

And the court in said order direct- said receiver to surrender any 
of said rolling stock to the owners thereof upon demand, and did 
also in said order refer said matter of compensation to a special 
master to take evidence thereon and report upon the same, all of 
which was done. A copy of said order of April 10, 1884, is filed 
herewith and marked “ Exhibit #5,” and the same is referred to 
herein as part hereof. 

And your orator further says that said R. S. Grant and the Grant 
Locomotive Works, a corporation, which in the meantime had filed 
in said case 3554, on the — day of June, 1884, an intervening peti- 
tion praying compensation for locomotive # 63, took part in all the 
proceedings before said master by claiming and proving compensa- 
tion aforesaid for said locomotives. 

And your orator further says that when said railroad was sold 
on foreciesure in said case 3554, on the — day of July, 1885, it was 
not sold subject to any claim or lien for said locomotives, and none 
of said locomotives were included in said sale, but were treated as 

the property of said R.S, Grant; and thereupon the said R. 8. 
17 Grant and the Grant Locomotive Works retook said loco- 

motives numbered 57 to 66, inclusive, and 67, 68, 72, and 73, 
according to their respective ownerships of the same, and all the 
right, title, and interest of the same, and still have the same, whereby 
your orator understood and charges the fact to be that they severally 
and according to their respective interests therein abandoned all 
claim under said orders “A” and “ B” of Dee. 22, 1883, and neither 
your orator nor the purchasers of said railroad at said foreclosure 
knew aught to the contrary until on the — day of February, 1887, 
when the said Grant Locomotive Works and the said R. S. Grant— 
the circuit judge, Hon. John Baxter, having in the meantime de- 
parted this life, and his successor having been appointed and quali- 
fied—filed petitions in said case 3554 to set aside said orders of 
Aprii 10, 1884, which petitions this court, on June 11, 1887, granted 


by an order then entered in said case 3554, whereby this court did | 
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set aside said orders of April 10, 1884, and did adjudge the same 
to be null and void, and did restore said orders “A” and “ B” of 
Dec. 22, 1883. 

And thereafter, on the 3rd day of November, 1888, said R.S. Grant 
filed his motion in said case 3554 to pay into court the several 
amounts mentioned in said orders “A” and “ B;” and thereupon 
your orator prayed said court to treat said proceedings of March 15, 
1884, entitled “ petition for rehearing,” &c. (Exhibit 4 to this bill), 

as a bill of review to correct said orders “A” and “ B” of Dee. 
18 22, 1883, and then to permit your orator to amend said pro- 

ceedings of March 15, 1884, by adding thereto the aver- 
ments contained in this bill of review and to docket the same as 
thus amended as an original bill of review as of date March 15, 
1884. 

The court refused to allow ihe samme to be done and ordered that 
said Cincinnati Northern Railway should be resold unless the re- 
spective amounts named in said orders “A” and “ B” of December 
22, 1883, should be paid within 60 days by the purchaser of said 
railroad sold at foreclosure sale in said case 3554. A copy of said 
order is berewith filed as Exhibit “6” and referred to as part 
hereof. 

Your orator says it was impossible for it to file a bill of review to 
correct said orders at any time between March 15, 1884, and June 
11, 1887, because said orders had by said order of April 10, 1884, 
been set aside and annulled,and your orator was compelled to so 
regard them and did so regard them during said period, and was 
during said period thereby debarred from taking any steps to cor- 
rect said orders “A” and “ B.” 

And, moreover, your orator says that during said period from 
March 15, 1884, to June 11, 1887, it believed and had the right to 
believe that said R. 8S. Grant and said Grant Locomotive Works 
had abandoned all claim of right under said orders “A” and “B” 
of December 22, 1883; and so your orator says that said period of 
time between March 15, 1884, and June 11, 1887, ought not be 

counted against it in filing its bil! of review. 
19 And your orator says both said orders “A” and “B” 
of December 22, 1883, are erroneous and ought to be re- 
viewed, reversed, and set aside for the many errors and imperfec- 
tions common thereto—that is to say: 

1. Because both said orders were entered without any hearing, 
without any process issued to your orator, without any knowledge 
of or notice to your orator, and without any evidence being ad- 
duced to the court in support thereof. 

2. Because said orders found that the “ present receiver” or his 
predecessor took the locomotives mentioned in said orders into his 
possession on the Ist day of August, 1883, and that he had had the 
same in continuous use and possession since that day, and had 
made no payment on account of the rental thereof, as was provided 
in said indenture of lease, or other compensation for the use thereof, 
whereas the record in this case shows that William J. Craig was not 
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appointed receiver in case 3554 until October 20, 1883, and that 
he had no predecessor whatever. 

3. Because said orders found that the value of said locomotives 
and tenders, in the judgment of the receiver, as fixed in said 
agreement was reasonable, whereas no evidence was adduced 
to show that said price was reasonable, or that said Craig, receiver, 
considered it reasonable, or that he was a judge of such values, and 
in that said price was more than twice the value of said locomotives 

at said time; and, second, because said orders found that the 
20 reasonableness of said price existed in the Judgment of the 
receiver only, which judgment of the receiver, in the absence 
of evidence thereon, would not authorize the entering of said orders. 

4. Because said orders were entered by the court under a misap- 
prehension of fact and by inadvertence, in this, that the court 
which ordered the entering thereof made no examination thereof, and 

ras informed by counsel of said R.S. Grant, Bluford Wilson, Esq., that 
the entry of said orders had been assented to by your orator, repre- 
senting the bondholders under the first mortgage sought to be fore- 
closed in said cause,and in that belief the court entered said orders, 
which it would not otherwise have done except after full hearing, 
whereas your orator says it never assented to the entry of said 
orders and had no knowledge therefor, as hereinbefore stated. 

5. Because said orders are a departure from the established prac- 
tice of the court and are erroneous and void. 

6. Because said orders were and are erroneous, if not void, in that 
they were not the deliberate judgment of the court upon the facts of 
the record, and in that the matter presented bv the petition was not 
at issue or ready for hearing when said orders were entered. 

7. Because it was erroneous, as shown by the record, to order that 
the receiver should pay any rental or repairs for the locomotives 
and tenders included in said orders from the first day of August, 

1882, — the first day of December, 1883, namely, by order “A” 

21 the sum of $770.08, and by order “ B” the sum of $2,311.41. 

8. Because in the entering of said orders the proper forms for 

the administration of justice were disregarded, the functions of the 

court were abnegated, and there was no hearing and decision by the 

court, and counsel for the said R.8.Grant was allowed to prepare and 

enter said orders as he thought fit, the court being under the erro- 
neous belief that the said orders were assented to by your orator. 

9. Because said orders purported to make said contract price of 
said locomotives and tenders and the said entire rentals and repairs 
thereof a charge upon the Cincinnati Northern railway and the To- 
ledo, Delphos and Burlington railroad prior to mortgages on the 
same foreclosed respectively in said cases 3978 and 3554 instead of 
upon said entire consolidated railroad to the extent of the whole 
number of locomotives and tenders included in said orders. 

10. Because said orders are fraudulent and void. 

11. Because of other imperfections and errors appearing in said 
orders and in the record of said cases 3554 and 3578, which are 
filed herewith as part hereof. | 

Your orator further says that said order “A” of December 22, 1883, 
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ought to be reviewed, reversed, and set aside for its special errors 
and imperfections—that is to say : 

1. Because said order “A” is fraudulent, in this, that it 

22 finds that said locomotive 73 was in the possession of the 

receiver of the Cincinnati Northern railway in case 3554, and 

that said receiver was using the same in the operation of said Cin- 


cinnati Northern Railway Company between Cincinnati & Dayton, 


Ohio, whereas, in fact, said locométive was not in use upon said 
Cincinnati Northern railway at said date, and if it was upon the 
tracks thereof it was so not exceeding one day casually and tempora- 
rily and not for use as part of the equipment of said Cincinnati 
Northern railway; all of which said R.S. Grant and his counsel 
well knew. 

2. Because said order is not warranted by the allegations made 
and relief prayed for in the petition of said R. S. Grant filed in said 
case 3004. 

3. Because said statements in said order that the court was satisfied 
that the receiver in said case 3554 had in his possession the loco- 
motive in question are not only untrue in fact but were without 
evidence to sustain them. 

4. Because it is erroneous, as shown by the record, to order that 
the receiver should pay any rental or repairs for locomotives and 
tenders included in said order “A” from the first day of August, 
1882, to the first day of December, 1883, namely, the sum of $770.08. 

5. Because said order is uncertain and ambiguous, in this, that 
it charges the amounts therein named as a first lien upon the Toledo, 

Cincinnati and St. Louis railroad, but orders the receiver to 
23 pay the same as part of the operating expenses of the Cin- 

cinnati Northern railway out of moneys not appropriated for 
the payment of current labor, supplies, and taxes. 

And your orator says that said order “B” of December 22, 1883, 
ought to be reviewed, reversed, and set aside for its special errors 
and imperfections—that is to say: 

1. Because said order “ B,” while it purports to find that locomo- 
tives Nos. 67,68, and 72 with their tenders were in the use and 
possession of the receiver appointed and acting in said case 3554, 
finds also that they were in use on the Southeastern Division, mean- 
ing that part of the Toledo, Delphos and Burlington railroad known 
as the Southeastern Division, and purports to make the amounts 
found due thereon in said order “ b,” namely, the sum of $2,311.41 
for rental, interest, and repairs, and the sum of $22,560 balance in 
full of purchase-money, a lien upon said Southeastern Division, a 
distinct and separate property and interest in no way involved in or 
affected by the proceedings In said case 3554, in which case alone 
said order was entered. 

2. Because said order is fraudulent, in this, that it finds that said 
locomotives Nos. 67,68, and 72 were in the possession of the receiver, 
namely, the receiver appointed and acting in said case 3504, at the 
date of said order, and that the said receiver was using the same in 

the operation of the said Southeastern Division between Day- 
24 ton and Wellston, whereas, in fact, locomotives were not in use ~ 
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upon the said Southeastern Division at said date,and if they 


were upon the tracks thereof they were so only casually and tempo- 
rarily and not for use as part of the equipment of said Southeastern 
Division; all of which said R. S. Grant and his counsel well knew. 

3. Because said order “ Bb” was and is erroneous, as shown by the 
record, in that it ordered that the receiver, meaning the receiver 
appointed and acting in case 3554, should pay the rental and repairs 
for said locomotives and tenders Nos. 67, 68, and 72 from the first 
day of August, 1882, to the first day of December, 1883, namely, the 
sum of.$2,311.41. 

4. Because said order “ B” is erroneous and void, in that it charged 
the several amounts found due, with interest, upon the earnings, 
income, and all the property of said Southeastern Division of the 
Toledo, Delphos and Burlington railroad ahead of the first-mortgage 
or other bonded debt of said Southeastern Division, which said rail- 
way nor any of the property appurtenant thereto is not involved in 
or in anywise affected by any of the proceedings in said case 3554. 

Your orator further says that since said 22nd day of December, 
1883, said R.S. Grant has retaken and now has possession of loco- 
motives Nos. 67,68, and 72, included in said order “ B” of December 

22, 1553, but has given no credit therefor on account of the 
25 sum sought in said order “ B” to be eharged in case # 3554 

upon said Southeastern Division, the railroad involved in 
case 3578, nor in the order entered directing resale of railroad fore- 
closed in said case to satisfy — found due in said order “ B.” 

May it please your honors to grant unto your orators the writ of 
subpceena of the United States to be directed to-said R. 8S. Grant, 
commanding him, ata certain day and under a certain pain therein 
to be specified, personally to be and appear before your honors and 
this honorable court, and then and there to answer all and singular 
the premises, and to stand to, perform, and abide such order and 
decree therein as to this honorable court shall seem meet, and that 
said process of subpcena be served upon Bluford Wilson, Esq., or B. 
H. Bristow, Esq., counsel of record in said ease 3554, of said R. S: 
Grant, and now present in this court representing said R. 8. Grant 
in the matters herein set forth. 

In tender consideration whereof,and for that there are divers 
errors and imperfections in said orders and proceedings, by reason 
whereof the same ought to be reviewed, reversed, and set aside— 

Your orator prays that said R. 8S. Grant may be required to an- 
swer the premises, and that your orator may be required in all and 
singular the premises according to the course of equity and good 
conscience. 

EDWARD COLSTON, 
Solicitor for Complainant. 
26 EDWARD COLSTON, 


Counsel for Complainant. 


STATE OF OHIO, 
Hamilton County, | 


Edward Colston, being by me first duly sworn, says that he is the 
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attorney of The Central Trust Company, complainant, and that the 


facts stated in the foregoing bill of review are true, as he believes. 
EDWARD COLSTON. 


Sworn to before me and subscribed in my presence this 10th day 
of January, 1889. ‘ 
JOHN FLACK WINSLOW, 
Notary Public, Hamilton County, Ohio. [seat.] 


27 And afterwards, to wit, on the 28th day of January, A. D. 

1889, there was issued out of the clerk’s office of said court 
our certain subpcena, directed to the marshal of said district and 
against the defendants herein. Said subpcena is clothed in the words 
and figures following, to wit: 


THe Unitep States or AMERICA, | .. | 
Southern District of Ohio, pe 


The President of the United States of America to the marshal of 
the southern district of Ohio, Greeting: 


You are hereby commanded to summon R. 8S. Grant, citizen of 
and resident in the State of Olio, if he be found in your district, to 
be and appear in the circuit court of the United States for the south- 
ern district of Ohio aforesaid, at Cincinnati, on the first Monday in 
April next, to answer a certain bill of review filed and exhibited 
in said court against him by the Central Trust Company, a cor- 
poration and citizen of and resident of the State of New York. 

Hereof you are not to fail under the penalty of the law thence 
ensuing; and have you then and there this writ. 

Witness the Honorable Melville W. Fuller, Chief Justice of 
28 the United States, this 25th day of January, A. D. 1889, and 
in the 118th year of the Independence of the United States 

of America. 


Attest: [SEAL. | b. R. COWEN, Clerk. 


MeMORANDUM.—The said defendants are required to enter their 
appearance in this suit in the clerk’s office of said court on or before 
the first Monday of March, 1889; otherwise the said bill may be 


taleen pro confesso. 
B. R. COWEN, Clerk. 


And afterwards, to wit, on the 29th day of January, A. D. 1889, 
came the marshal to whom the aforesaid subpeena was in form di- 
rected, and filed in the clerk’s office of said court the same, with his 
proceedings endorsed thereon, in the words and figures foilowing, 
to wit: 


Marshal’s Return. 


Received this writ at Cincinnati, Ohio, on the 28th day of Janu- 
ary, 1889, and at said Cincinnati, Ohio, on the same day, I served 


Sete MO 
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the within-named R. S. Grant by handing a true copy of this 
writ, having all the endorsements thereon, personally to Bluford 
Wilson, Esq., solicitor of record in cases # 3054 and 3078 
29 of this court, for the said defendant, R. S. Grant. 
H. C. URNER, U. 8. Marshal, 
By hAICHARD C. ROHNER, Deputy. 
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And afterwards, to wit, on the 29th day of January, A. D. 1889, 
an entry was made upon the journal of said court clothed in the 
words and figures following, to wit: 


This day this cause came on to be heard on the motion of Bluford 
Wilson, Esq., solicitor for said Rh. 5. Grant, to strike the bill of 
review from the files, and was argued by counsel, and the court be- 
ing advised in the premises, it is ordered, adjudged, and decreed that 
said bill of review be, and the same hereby is, stricken from the files 
of this court; and thereupon came the complainant and prayed an 
appeal to the Supreme Court of the United States, which is allowed 
upon the complainant executing a bond, with sufficient security, in 
the sum of $250. 


30 And afterwards, to wit, on the 3lst day of January, A. D. 
1889, the following appeal bond was filed in the clerk’s office 
of said court, clothed in the words and figures following, to wit: 


Appeal Bond. 


Circuit Court of the United States. Southern District of Ohio, 
Western Division, ss: 


Tue CentrRaL Trust Company oF New YorxK 
Us. 
R. S. GRANT. - 


Know all men by these presents that we, the Central Trust Com- 
pany of New York, as principal, and Leo A. Brigel and Richard 
Folsom, as sureties, are held and firmly bound unto R. 8. Grant 
in the sum of two hundred and fifty dollars, to be paid to the said 

R. S. Grant, his executors or administrators ; to which pay- 
ol ment, well and truly to be made, we bind ourselves and 
each of us jointly by these presents. 

Sealed with our seals. Dated this 5lst day of January, 1889. 

Whereas the above-named The Central Trust Company of New 
York has taken out an appeal to the Supreme Court of the United 
States of America to reverse the decree rendered in the above- 
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entitled action by the circuit court of the United States for the 
southern district of Obio: 

Now, therefore, the condition of this obligation is such that if the 
above-named The Central Trust Company of New York shall prose- 
cute its said appeal to effect and answer all costs if it shall fail to 
make good its plea, then this obligation to be void; otherwise to 
remain in full force and virtue. ‘° 


LEO A. BRIGEL. SEAL. 
RICHARD FOLSOM. [sgEat. 


Sealed and delivered in presence of— 
GEORGE C. WRIGHT. 
ROBT C. GEORGL. 
The above security is approved. 
HOWELL E. JACKSON, 
Circuit Judge of the United States, S. D. O. 


32 SourTHeRN District OF ONTO, 88: 

I, Leo A. Brigel, one of the sureties above named, do solemnly 
swear that after paying my just debts and liabilities 1 am worth 
thirty thousand dollars in real estate in my own name situate in the 


county of Hamilton, in said district. , 
LEO A. BRIGEL. 


Sworn to before me the 3lst day of January, 1889. 
[seaL.] ROBT C. GEORGI, 
Deputy Clerk of the U. 8. Circuit Court, 8. D. O. 


SouTHERN District oF ONTO, 88: 

I, Richard Folsom, one of the sureties above named, do solemnly 
swear that after paying my just debts and liabilities I am worth 
ten thousand dollars in real estate in my own name situate in the 


county of Hamilton, in said district. 
RICHARD FOLSOM. 


Sworn to before me the 3lst day of January, 1889. 


ROB’T C. GEORGI, 
[sEAL.] Deputy Clerk of the U. 8. Circuit Court, S. D. O. 


33 Tue Unirep Srates oF AMERICA, 
Southern District of Ohio, Western Division, 


I, Benjamin R. Cowen, clerk of the cireuit court of the United 
States within and for the division and district aforesaid, do hereby 
certify that the foregoing isa true and complete transcript of the 
proceedings had by and before said court in the above-entitled 


cause. 


ME sk Kali ides Me a 2 
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—— In testimony whereof I have hereunto set 
: Court South’n ™Y hand and affixed the seal of said court, at 
Dist. of Ohio the city of Cincinnati, O., this 12th day of 
a March, A. D. 1889. 
b. R. COWEN, Clerk, 
xy R. C. GEORGI, Deputy. 


34 [Endorsed :] No. 4217. United States circuit court, south- 
ern district of Ohio, western division. The Central Trust 
Co. of New York vs. R.S8. Grant. Transcript. , plaintiff's 


attorney. 


35 Cireuit Court of the United States, Sixth Circuit and South- 
ern District of Ohio, Western Division. 


Tne Cen traAL Trust Company or New York, a) 
Corporation, 
vs. 

Tur Torrepo, CINcINNATI AND St. Lours RAILROAD ‘In Ch 
Company, The Cincinnati and Northern Railway ee 
Company, The Spring Grove, Avondale and Cin- 
cinnati Railway Company, and Grenville D. 
Braman. : 

Bill in Equity. 


To the judges of the circuit court of the United States for the south- 
ern district of Ohio: 

The Central Trust Company of New York, a corporation under 
the laws of the State of New York and a citizen thereof, brings this 
its bill of complaint against the Toledo, Cincinnati and St. Louis 
Railroad Company, claiming to be a corporation under the laws of 
Ohio, and the Cincinnati Northern Railway Company, a corporation 
under the laws of Ohio, and the Spring Grove, Avondale and Cin- 
cinnati Railway Company, a corporation of Ohio, and Grenville 
D. Braman, a citizen of the State of Massachusetts; and your orator 
complains and says— 

That on the first day of Oetober, A. D. 1880, the Cincin- 

36 nati Northern Railway Company, a corporation under the 
laws of Ohio, being then engaged in the construction and 
equipment of a certain railroad and appurtenances from the city of 
Cincinnati, in the county of Hamilton and State of Ohio, north- 
wardly in and through the counties of Hamilton Butler, and War- 
ren, in said State, to “the village of Waynesville, in said county of 
Warren, did, by its president and secretary, under its corporate seal 
and in pursuance of a resolution to that end adopted by the board 
of directors of said corporation on the 16th day of August, 1880, 
which was subsequently and before the execution of the bonds and 
of the indenture hereinafter mentioned duly ratified by all the stock- 
holders of said corporation, execute one thousand of its bonds for 
the sum of one thousand dollars each, dated the said first day of 


ne OM 
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October, A. D. 1880, payable on the first day of October, A. D. 1920, 
said bonds bearing six per cent. interest per annum, payable semi- 
annually on the first days of April and October in each and every 
year at the city of New York, each having interest warrants for 
thirty dollars each thereto attached for payment of the interest as 
aforesaid ; and said Cincinnati Northern Railway Company issued 
and sold one thousand of said -bonds with said interest warrants 
attached, which are now in the hands of divers and sundry persons 
as holders thereof, and with the proceeds of sale of said bonds the 
said corporation constructed and equipped said railway. 
And your orator further represents, that, in order to secure said 
bonds and the payment of the said interest as the same should ma- 
ture, the said Cincinnati Northern Railroad Company did, on 
37 said day, in pursuance of the further provision of said resolu- 
tion, execute and deliver unto your orator a certain deed or 
indenture, whereof a true copy is hereto attached, marked Exhibit 
A,and thus made part of this bill, which indenture was duly re- 
corded on the 17th day of November, A. D. 1880, in the several 
counties in and through which said railway extended, whereby it 
did grant, bargain, sell, and convey, in fee simple, unto your orator, 
its successors and assigns, all and singular the aforesaid railroad, 
known as the Cincinnati Northern railway, from Cincinnati, in Ham- 
ilton county, Ohio, to Waynesville, in Warren county, Ohio, and 


passing through and into the counties of Hamilton, Butler, and 


Warren, in the State of Ohio, about forty-two miles in length, con- 
structed and to be constructed, together with all the real and per- 
sonal property of said company connected with said railroad, and 
its incomes derived therefrom, and its lands, tenements, and here- 
ditaments, rights of way, fixtures, buildings, bridges, structures, 
fences, railways, and branches, side tracks, rails, ties, locomotives, 
tenders, engines, cars, carriages, equipment, rolling stock, machinery, 
tools, implements, material, chattels, franchises, and privileges, 
rights, interests, income, rents, reservations, resources, benefits, in- 
vestments, assets, and estates, legal and equitable, which were then 
owned or should thereafter be owned or acquired by said company 
as part of or in connection with the said railroad or in any way 
appertaining or belonging to said railroad, and also all the person- 
alty and movable property of the said Cincinnati Northern Railway 
Company, including all its locomotives, engines, tenders, cars, 
38 carriages, equipment, rolling stock, machinery, tools, imple- 
ments, material,chattels of every kind and character, whether 
used or situated either upon the line of said company’s railroad or 
elsewhere, then owned or thereafter to be acquired by said company; 
to have and to hold the above-mentioned property and assets thereby 
conveyed or intended to be conveyed, with all and singular the 
reversions, remainders, issues, privileges, and appurtenances then 
or thereafter belonging or in anywise appertaining thereto, unto 
your orator and to its successors and asssgns forever, in trust, nev- 
ertheless, for the persons and corporations and for the benefit, se- 
curity, and protection of the persons, firms, and corporations who 
should hold the bonds and interest warrants aforesaid or any or 
3—1282 
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either of them, and for enforcing the payment thereof when paya- 

ble, in accordance with the true intent and meaning of the stipula- 

tions of said deed of trust or mortgage and of said bonds and of 
said interest warrants. 

And your orator further shows that in and by said mortgage or 
deed of trust to your orator it was provided, and the said Cincin- 
nati Northern Railway Company did therein covenant aud agree, 
that if any default should be made in the payment, when due, of 
any interest upon any of said bonds, and such interest should re- 
main unpaid and in arrear for the space of three months, or in case 
of default made in the payment of the principle of any of said bonds, 
then the said Cincinnati Northern Railway should, upon demand 
of your orator or the trustees of said trust deed for the time being, 

forthwith surrender to your orator, or such trustees or their 
ov agent or agents, the actual possession of all and singular the 

property, assets, and estate conveyed or intended to be conveved 
in said indenture, to hold, use, manage, and receive the rents, issues, 
and income and profits thereof for the benefit of the holders of said 
bonds — from time to time all needful repairs and alterations, ad- 
ditions, and paying all proper costs, charges, and expenses of so 
taking, holding, and managing the same, including a reasonable 
compensation to said trustees from the income thereof, and apply- 
ing the residue to the payment pro rata to and among the parties 
entitled thereto of the overdue interest on said bonds, with interest 
thereon and the interest accruing during such possession, but such 
possession was not to be taken unless your orator or such other 
trustee should be thereto requested in writing by the holders of at 
least one-third in amount of said bonds. 

And your orator further represents that it was also provided in 
said mortgage or deed of trust that if any default should be niade 
in the payment when due of interest on any of said bonds when 
and as it might accrue, then upon the happening of any such de- 
fault your orator or any successor to it in the trusts of said deed 
might take proper legal proceedings to enforce the rights of the 
holders of said bonds upon being thereto requested in writing by 
the holders of one-third in amount of the bonds aforesaid, and that 
the proceeds arising from any sale made in pursuance thereof 
should be applied—tirst, to pay your orator or such other trustee ail 

reasonable costs, charges, ‘and expenses, and to indemnify it 
40 or them against all liability in the premises; second, to pay the 

holders of said bonds in full or in equal proportion the prin- 
ciple and interest of said bonds then outstanding without priority in 
lieu of interest over principle or of one bond over another; third, 
the surplus, if any, remaining after the payment in full of all said 
bonds, principle and interest, including the interest on overdue 
interest, should be paid to your orator, its successors and assigns. 

And your orator further represents that it was provided in said 
mortgage or deed of trust that upon a sale of said premises and prop- 
erty by virtue of the judgement and decree of any court of competent 

jurisdiction rendered in any suit or proceeding for the enforcement 
or ioreclosure of the lien of said trust deed or mortgage the prin- 
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ciple of all the aforesaid bonds should become and be immediately 
due and payable; and it was further provided therein that upon 
payment in full of the interest and principle of said bonds said 
deed of trust or mortgage should be null, void, and of no effect. 
And your orator further represents that the said Cincinnati 
Northern Railroad Company has failed to pay the interest on said 
bonds, and has made default therein to all the holders thereof, 
and among others to Charles Rice, a holder of eleven of said bonds, 
to whom, as well as to all the holders of said bonds and coupons, 
said company has failed to pay the interest warrants or coupons 
due thereon October Ist, A. D. 1882,and April Ist, A. D. 1883, 
and the same have ever since remained unpaid, although pay- 
ment of same was duly demanded at the city of New 
41 York, and the holders of onethird in amount of said 
bonds to whom such default has been made have served 
upon your orator a written demand requiring your orator to 
institute the necessary legal proceedings to foreclose said mort- 
gage and sell the said railway and property of the Cincinnati 
Northern Railway Company, and for the appointment of a receiver 
of said property separately, and to take such other and further steps 
necessary and proper for the protection of the rights of the holders 
of said bonds as your orator may be authorized to take by said deed 
of trust or mortgage; and your orator deems it for the interest 
of the parties concerned, particularly of the holders of the said first- 


‘mortgage bonds and coupons, to institute judicial proceedings for 


the foreclosure of said mortgage or deed of trust and for the sale of 
all the premises and property thereby conveyed, and for the ap- 
pointment of a separate receiver to take possession of, operate, and 
control the said railroad and its branches and leased lines, and to 
take an inventory of all the personal or movable property included 
in said mortgage, and to keep an account of the earnings and of the 
expenses incurred in operating the said railway and its leased lines. 
And vour orator further says that on and prior to the 25th day 
of April, A. D. 1881, the Spring Grove, Avondale, and Cincinnati 
Railway Company was a corporation duly organized under the laws 
of Ohio, engaged in locating, constructing, and equipping a line of 
railway from a pointin the city of Cincinnati, Hamilton county, 
Ohio, south of Court street and west of Broadway, to Spring Grove 
cemetery, in said county, and part of said road had at that time 
been constructed and was ready for use; ‘and thereafter, on 

42 or about said last-named day, said Cincinnati Northern Rail- 
way Company leased for a term of ninety-nine years, renew- 

able forever, the tracks, road-bed, rights of way, property, privileges, 
and franchises then owned or thereafter to be acquired by the said 
Spring Grove, Avondale and Cincinnati Railway Company, with 
the privilege of purchasing the same at any time after three years 
for the sum of five thousand dollars; and in consideration of the 
said lease the said Cincinnati Northern Railway Company, among 
other things, agreed to and did execute and deliver to your orator, 
on the 25th day of May, 1881, its certain deed of trust by way of 
mortgage, a true copy whereof is filed with this bill as Exhibit “ B,” 
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whereby it conveyed to your orator as such trustee all its property, 
rights, and franchises whatsoever then owned or thereafter to be 
accuired by it to secure the payment, as the same might mature, of 
the principle and interest of one million dollars of mortgage bonds 
theretofore issued by the said Spring Grove, Avondale and Cincin- 
nati Railway Company, secured on its said road, payable July Ist, 
1921, with interest warrants thereto attached for the payment of in- 
terest thereof at the rate of six per cent. per annum, payable semi- 
annually on the first days of January and July of each and every 
year. 

And it was therein and by said last-named deed of trust or mort- 
gage agreed by and between your orator and the said Cincinnati 
Northern Railway Company that’the lien of said mortgage should 
be second only to the lien of the deed of trust or mortgage upon the 

same property, rights, and privileges hereinbefore set forth. 
43 And your orator further says that the interest on said bonds 

has not been paid, but that both the said Spring Grove, 
Avondale and Cincinnati Railway Company and the said Cincin- 
nati Northern Railway Company have failed to pay the same, and 
have made default therein to all holders of said bonds to whom 
said companies have failed to pay the interest warrants or coupons 
thereon due the first day day of January, 1883, and the first day of 
July, 1883, and the same have never been paid. 

And your orator represents, further, that the foregoing mortgage 
was duly recorded in the proper counties, and that the same isa 
second lien or incumbrance upon ail the premises and property 
hereinbefore described and mentioned of the said Cincinnati Nortb- 
ern RailWay Company. | 

And your orator further represents that the said Cincinnati North- 
ern Railway Company, proper corporate action for that purpose 
having first been had, did, on the 25th day of May, A. D. 1881], de- 
liver to your orator, as trustee, a certain other indenture (a true copy 
whereof is herewith filed as Exhibit “C”), whereby it granted, bar- 
gained, sold, and conveyed unto your orator, as trustee, all the rail- 
road, property, rights, franchises, goods, and chattels deseribed or 
mentioned in the mortgage first set forth in this bill, then owned and 
thereafter to be acquired, to secure the payment at maturity of the 
principle of one thousand bonds of the said Cincinnati Northern 
Railway Company, known as income bonds, for one thousand dol- 

lars each, numbered consecutively from 1 to 1000, inclusive, 
44. — payable on the Ist day of April, 1921, and of such interest 

upon the said bonds as by the terms of said bonds and of 
said indenture might be due and payable. 

And your orator further says that it was by said indenture last 
mentioned expressly agreed that the interest upon said bonds was 
not to accrue or to be payable except out of net earnings of said 
Cincinnati Northern railway applicable to that purpose, and when 
the amount thereof should be ascertained and deciared by said board 
of directors of said last-named company, whose duty it was by the 
terms of said indenture in each vear during the currency of said 
bonds, beginning with the year 1882, in the month of January, to 


~ 
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declare what amount, if any, of net earnings had been made during 
the preceding year which was justly applicable to the payment of 
interest on said income bonds, and such ascertainment of net earn- 
ings was to be made by deducting from gross earnings ail operating 
expenses, including rebates, taxes, insurance, rent, interest on float- 
ing debt and borrowed money, and payment made on principle 
thereof and liabilities for interest on the said first-mortgage bonds of 
the said railway company. : 

And your orator further says that said mortgage was duly re- 
corded in each of the various counties in and through which the said 
railway extended. 

And your orator further represents, on information and belief, 
that one thousand of the said bonds so secured as aforesaid by said 
indenture have been issued and disposed of by said Cincinnati 

Northern Railway Company and are now in the hands of 
45 divers and sundry persons as owners thereof unknown to 
your orator. 

And your orator further represents that no interest has become 
or is now due or payable on said bonds under the terms thereof 
and of said indenture owing to insufficiency of earnings, but that 
the principle of said bonds issued as aforesaid is a lien upon said 
property, rights, franchises, etc., of said Cincinnati Northern Rail- 
way Company next after the mortgage hereinbefore secondly de- 
scribed. 

- And your orator further says that on the fifth day of May, A. D. 
1883, a certain corporation by the name of the Toledo, Cincinnati 
and St. Louis Railway Company, claiming to bea corporation of the 
States of Ohio, Indiana, and Illinois, by virtue of certain consoli- 
dations, and claiining to have power to construct, maintain, and 
operate a railroad from the city of Toledo, in the State of Ohio, to 
the town of Delphos, in said State, and thence through the States 
of Indiana and Hlinois into the city of East St. Louis, in said last- 
named State, and from the said town of Delphos to a connection with 
the said railroad ‘of the Cincinnati Northern Railway Company at or 
near Dodds, in the county of Warren, in the State of Ohio, en- 
tered into an agreement with the said Cincinnati Northern Railway 
Company and the said Spring Grove, Avondale and Cincinnati Rail- 
way Company, corporations as aforesaid, whereby said three corpo- 
rations undertook, under the name of the Toledo, Cincinnati and St. 
Louis Railroad Company, to consolidate and unite the said lines 

of railroad at their said respective points of connection, and to 
46 _ consolidate the capital stock of the said respective companies 

under the laws of Ohio, and to transfer and vest in said con- 
solidated company, to wit, The Toledo, Cincinnati and St. Louis Rail- 
road Company, defendant in this bill of complaint, all the powers, 
privileges, immunities, and property, real, personal, and mixed, be- 
longing to the respective companies parties to said agreement of con- 
solidation, said consolidated company xpressly recognizing and 
affirming the said several mortgages hereinbefore mentioned and 
the said bonds and coupons secured thereby and assuming payment 
of same, the capital stock of said consolidated company to be thirty 
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millions of dollars, of which eleven millions was to be preferred 
stock and the balance thereof to be common stock. A true copy of 
said agreement of consolidation is filed herewith as Ex-ibit “ D,” to 
which reference is made as part of this bill. 

And your orator further represents that it is informed and believes 
that said agreement of consolidation was acted under by said com- 
panies from said date, although your orator says neither it norany 
holder of said bonds or coupons was party to said consolidation or 
has assented thereto or acquiesced therein. 

And your orator further says that it is claimed by the said consoli- 
dated company, the said Toledo, Cincinnati and St. Louis Railroad 
Company, that it owns, by virtue of said consolidation, all the afore- 
said property, real, personal, and nixed, rights, franchises, and assets 
and credits of the said Cincinnati Northern Railway Company 

and of the Spring Grove, Avondale and Cincinnati Railway 
47 Company, and that the same have become subject to the debts 
and liabilities of the said consolidated company; but your 
orator says that whatey er — if any, in or to the same the said 
Toledo, Cincinnati and St. ‘Louis Railroad Company acquired by 
virtue of said consolid: sien the same .are subject and subordinate 
to all the mortgages hereinbefore stated, and that the railroad, prop- 
erty, franchises, rights, and assets of the said Cincinnati Northern 
Railw: ay Company are not nor were they at the time of said consoli- 
dation more than sufficient to pay its si aid first-mortgage bonds and 
interest secured thereon by said first mortgage, and are of much less 
value than the amount of all the bonds and interest secured thereon 
by the several mortgages hereinbefore mentioned; but your orator 
says that the net earnings of the said Cincinnati Northern Rail- 
way and of the said The Spring Grove, Avondale and Cincinnati 
Railway Company are sufficient, as it believes, if kept seperate, to 
pay the interest warrants or coupons of said first-mortgage bonds 
of said Cincinnati Northern Railway Company, but that the said 
Toledo, Cincinnati and St. Louis Railroad Company claims that the 
arnings of the said Cincinnati Northern Railway Company and 
its said leased line should go into the common fund of said consoli- 
dated company, and that no account should be kept of the seperate 
earnings and expenses thereof, and the earnings and income of the 
said Cincinnati Northern Railway Company and its said leased line 
are now and ever since said consolidation have been received 
48 & 49 and taken by said consolidated company, the said Toledo, 
Cincinnati and St. Louis Railroad Company, which is hope- 
lessly insolvent, and appropriated to pay the expenses of said con- 
solidated company, and wholly diverted from the payment of the 
interest or any part thereof due upon the said bonds of the said 
Cincinnati Northern Railway Company; and your orator further says 
that unless such seperate account of the earnings and expenses of | 
said Cincinnati Northern Railway Company be carefully kept and 
preserved it will be impossible to ascertain whether any interest 
shall have become due or payable upon the income bonds herein- 
before described. 
Wherefore, and forasmuch as your orator is without remedy at 
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law, your orator brings this its bill of complaint in equity in behalf 


of all the holders of bonds and coupons secured by said mortgage 
herein first mentioned, and prays that Grenville D. Draman, who 
claims some interest, and the said Cincinnati Northern Railway 
Company and the said The Spring Grove, Avondale and Cincinnati 
Railway Company be made defendants hereto, and the said consoli- 
dated company, the Toledo, Cincinnati and St. Louis Railroad Com- 
pany, may be made to answer as t6 its interest; that process of sub- 
pcena may issue against each of them, and that they be required to 
make answer respectively to all and singular the allegations and 
charges herein contained ; that said mortgaged property be sepe- 
rately sold at judicial sale, free of the claims of all parties hereto, upon 

such terms and conditions as this honorable court may deem 
50 most to the interest of the holders of said first-mortgage bonds 

and coupons, and that out of the proceeds of such sale the 
amount of bonds and interest secured by said first mortgage or deed 
of trust to your orator may be paid to your orator as trustee for the 
holders of said bonds and coupons secured by said second and third 
mortgages on said Cincinnati Northern railway in theorder of priority, 
and that meanwhile and until such sale a receiver, other than the 
receiver heretofore appointed for the said consolidated company, 
may be appointed of all and singular the premises aforesaid em- 
braced within the said mortgage or deed of trust hereinbefore first 
set forth, and that he be authorized and empowered to tnaintaiu and 
operate said railroad of the said Cincinnati Northern Railway Com- 
pany, including said Spring Grove, Avondale and Cincinnati rail- 
way, and to exercise all the powers usually granted to receivers, and 
to receive and collect all rents and other income from any of said 
mortgaged property, and to preserve the same and all parts of the 
said mortgaged premises and property from waste and loss, and to 
pay the rent on leased premises, and to carry out such contracts and 
agreements of said Cincinnati Northern Railway Company as may 
be to the interest of the said several parties therein interested, and for 
such other and further relief as in equity and good conscience your 
orator may be entitled to. 

HOADLEY, JOHNSON & COLSTON, 
Counsel for the Central Trust Company of New York. 


51 UNITED STATES OF AMERICA, ; 
State of Ohio, Hamilton County, ni 
Edward Colston, being duly sworn, says he is agent and solicitor 
for The Central Trust Company of New York, complainant in above 
bill, and that the facts therein stated are true, and such as are stated 
on information or belief are true, as he believes. 


EDWARD COLSTON. 


Sworn to before me and subscribed in my presence this 11th day 
of August, 1553. 


40c. paid by H., J. & C. 
JOHN FLACK WINSLOW, 
[SEAL. | Notary Public, ITamilton County, Ohio. 
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Circuit Court of the United States, Southern District of Ohio, W. D. 


The above is a true and exact copy of the original on file in the 
clerk’s office of the above-named court. 
[Ses] of the Circuit Court, South’n Dist. of Ohio. ] 


Attest : B. R. COWEN, Clerk, 
jy R. C. GEORGI, Deputy. 


52 [Endorsed:] Exhibit No.1 to bill of review. Case No. 4217. 

No. 3554. Cuireuit court of the United States, sixth circuit 
and southern district of Ohio, western division. The Central Trust 
Company of New York, a corporation, vs. The Toledo, Cincinnati 
and St. Louis Railroad Company, The Cincinnati Northern railway 
Company, The Spring Giove, Avondale and Cincinnati Railway, 
and Grenville D. Braman. In chancery. Bill in equity. Filed 
August 14th, 1888. Wm. C. Howard, cl’k. Hoadley, Johnson & 
Colston, Cincinnati, O., counsel for complainants. 


53 The Unitrep STaTes OF AMERICA, ) ‘. 
Southern District of Ohio, Western Division, [' 


At astated term of the circuit court of the United States of America 
within and for the western division of the southern district of Ohio, 
in the sixth judicial circuit of the United States of America, begun 
and had in the court-rooms, at the city of Cincinnati, O., in said 
district, on the first Tuesday of October, being the second day of 
that month, in the year of our Lord one thousand eight hundred 
and eighty-three, and of the Independence of the United States of 
America the one hundred and eighth—present, the Hon. John Bax- 
ter, circuit judge; Hon. Martin Welker, district judge of N. D. of 
Ohio, and Hon. George R. Sage, district judge of 8. D. of Ohio—on 
Saturday, the twentieth day of October, 1883, among the proceedings 
had were the following, to wit: 


THE CENTRAL TRUst CoypAny or New York, a) 
Curporation, Complainant, 
vs. 

THE ToLepo, CINCINNATI AND St. Louis RarLroap 
Company, The Cincinnati Northern Railway Com- 
pany, The Spring Grove, Avondale and Cinein- 
nati Railway Company,and Grenville D. Braman, 
Defendants. 


-In Chancery. 


This cause came on to be heard upon the bill of complaint and 

upon the respective pleas of the ‘Toledo, Cincinnati and St. 

o4 Louis Railread Company and of Grenville D. Braman in 
this cause on the 17th day of September, A. D. 1883. 

Upon consideration whereof it is ordered, adjudged, and decreed 
that each of said pleas is insufficient in law and each of the same 
is overruled and each of said defendants is given leave to answer to 
said bill of complaint. 
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And said cause coming on further to be heard upon the motion 
of the said The Central Trust Company of New York for the ap- 
pointment of a receiver of all and singular the premises and prop- 
erty and assets, real and personal, of the said Cincinnati Northern 
Railroad Company (and of its said leased line described in said bill 
of complaint as the Spring Grove, Avondale and Cincinnati rail- 
way) owned by said Cincinnati Northern Railway Company at the 
time of its consolidation with the said Toledo, Cincinnati and St. 
Louis Railroad Company, as averred in said bill of complaint of the 
said Central Trust Company of New York, upon consideration 
whereof it is now by Hon. John Baxter, judge of said circuit court, 
ordered, adjudged, and decreed that William J. Craig be, and he 
hereby is, appointed receiver herein of all and singular the premises, 
property, money, and assets owned by the said Cincinnati Northern 
Railway Company (including said leased line) or to which it was 
entitled at the time of its said consolidation with said Toledo, Cin- 
cinnati and St. Louis Railroad Company, upon his giving bond, with 
security, to be approved by the Honorable John Baxter, circuit 
judge, or by the Hon. George R. Sage, sitting in the circuit court in 
said district, in the penal sum of ten thousand dollars, condi- 
tioned for the faithful performance of his duties as such receiver 
and for obeying all the lawful orders of the court herein, and 

that as such receiver he is hereby ordered and directed 
55 to take possession of, maintain, and operate the said railroad 

and premises described in the said bill of complaint, being 
the railroad of the Cincinnati Northern Railway Company, extend- 
ing from Cincinnati, in Hamilton county, Ohio, to Waynesville, in 
Warren county, Ohio, and passing through and into the counties of 
Hamilton, Butler, and Warren, in said State of Ohio, being about 
forty-two miles in length, constructed and to be constructed ; also to 
tuke possession of, maintain, and operate as the property of said Cin- 
cinnati Northern Railway Company the said leased line deseribed in 
said bill and known as the Spring Grove, Avondale and Cincinnati 
railway,extending from a point in the city of Cincinnati, in said Ham- 
ilton county, Ohio, south of Court street and westof Broadway, in said 
city, through the counties of Butler and Hamilton, in said State of 
Ohio, to the town of Venice, in said Butler county, and to take pos- 
session of all the property, real and personal, owned by the said 
Cincinnati Northern Railway Company or to which it was entitled 
at the date of its consolidation with the said Toledo, Cincinnati and 
St. Louis Railroad Company, and the equipment, income, franchises, 
and appurtenances thereof, as well as lands and other premises and 
property belonging to said Cincinnati Northern Railway Company 
at said time, as fully described in said bill of complaint, reference 
whereto for greater certainty is had and made; and said receiver is 
hereby clothed with all the authority and rights usually given to a 
receiver by courts of equity to take charge of, care for, and operate 
said railroad, including said leased line; to make reports of his acts 
and doings to this court at least every two months or oftener if re- 
quired by the court; to collect and receive the tolls, incomes, issues, 
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rents, and profits of said premises, and out of the same to make 
56 such repairs as may be necessary to preserve and keep the 


sume in a safe and proper condition. 

And said receiver is hereby authorized to operate said railroad, 
including said leased line, in connection with any other or others of 
the constituent roads of the said Toledo, Cincinnati and St. Louis 
Railroad Company of which he may be appointed receiver, but is 
hereby directed to keep the accounts of ihe earnings and expenditures 
of the said Cincinnati Northern Railway Company separate frem the 
earnings and expenditures of any of the other of the constituent 
roads of the said Toledo, Cincinnati and St. Louis Railroad Com- 
pany, except the said Spring Grove, Avondale and Cincinnati Rail- 
way Company, and the said defendants, The Cincinnati North- 
ern Railway Company and the Toledo, Cincinnati and St. Louis 
Railroad Company, are hereby ordered and directed to deliver to the 
said William J. Craig, receiver, possession and control of all the 
property, rights, and privileges of every kind belonging to the said 
Cincinnati Northern Railroad Company and the said Spring Grove, 
Avondale and Cincinnati Railway Company at the time of the con- 
solidation of said respective companies with the said The Toledo, 
Cincinnati and St. Louis Railroad Company. 

And it is further ordered that said receiver make and file in this 
court a true inventory ofall the cars, engines, rolling stock, material, 
or supplies belonging to or in possession of said Cincinnati North- 
ern Railway Company at the time of its said consolidation, as well 
as of all property coming into his possession by virtue of this order. 

And said receiver ts further ordered to keep the accounts of all 
through freight and passenger business over said constituent roads, 

sothat the receipts therefrom may be duly apportioned between 
O7 the same as the court may hereafter direct. 

To the judgment of the court overruling the said pleas of 
said Braman and of said T., C. & St. L. railroad the said Braman 
and said Toledo, Cincinnati and St. Louis Railroad Company except, 
and they except to the order of court appointing a receiver. 


58 THe Unirep STaTes OF AMERICA, sini 
Southern District of Ohio, Western Division, ' 


I, Benjamin R. Cowen, clerk of the circuit court of the United 
States within and for the division and district aforesaid, do hereby 
certify that the foregoing entry is truly taken and correctly copied 
from the journal of said court. 

In testimony whereof I have hereunto 
Seal of the Circuit Court, set my hand and affixed the seal of said 
South’n Dist. of Ohio. — court, at the city of Cincinnati, O., this 
llth day of September, A. D. 1889. 
b. R. COWEN, Clerk, 
By R. C. GEORGI, Deputy. 
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trict of Ohio, western division. Central Trust Co. of N. Y. vs. 
Toledo, Cincinnati and St. Louis R. R. Co. Certified copy of 
entry. Entered Oct. 20, ’83, Journal V.. — 142. —— —, 
attorneys. 


60 UnitTep STATES OF AMEKICA, 
Southern District of Ohio, 


In the Circuit Court of the United States for the Southern District 
of Ohio. 


THe CENTRAL Trust CoMPANY 
vs. ‘ 
. n Chan a 
GEORGE D. Braman and Tue Torepo, CINCINNATI In Chancery 
AND Str. Louis RAILROAD CoMPANY. : 


To the honorable the judges of said court: 

Respectfully shows to your honors R. S. Grant, of the city and 
State of New York, that heretofore, to wit, on or about March 24th, 
1883, vour petitioner entered into a certain agreement with the 
Cincinnati Northern Railway Company, a corporation established 
under the laws of Ohio, for the lease of ten locomotives and tenders, 
marked and numbered as follows, viz., 67 to 76, inclusive, made by 
-the Grant Locomotive Works, of Paterson,.in the State of New 
Jersey, which said agreement is hereto annexed and made part 
hereof. 

That subsequently, on or about April Ist, 1883, said Cincinnati 
Northern Railway Company became consolidated with and merged 
into the said Toledo, Cincinnati and St. Louis Railroad, a corpora- 
tion established under the laws of the States of Ohio, Indiana, and 
Illinois, and by the terms of said consolidation said consolidated 
railroad company assumed and became responsible for the obliga- 

tions and covenants of said agreement. 
61 And your petitioner further shows that under said agree- 

ment of lease he delivered to said Cincinnati Northern Rail- 
way Company the ten locomotives and tenders described in said 
agreement and received in cash from said railway company the sum 
of $18,558.97 as an instalment of rent, and also on each tenth day 
of May, June, and July, 1883, the further sums of $1,500, monthly 
rental, as provided for in said agreement. 

And your petitioner further shows that he has kept and performed 
all the covenants and obligations in said agreement named on his 
part to be kept and performed, but said consolidated railroad com- 
pany failed so to do, and has made default in the payments of the 
$1,500 monthly rental that was due and payable to your petitioner 
August 10th, September 10th, and October 10th, 1883, respect- 
ively, and has also made default in the payment of the half-yearly 
interest due under said agreement on the first day of October, 1883, 
amounting to $2,160.00, and said consolidated railroad company 
still neglects and refuses to make the said payments although re- 
quested so to do. 
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And your petitioner further shows that heretofore, to wit, on the 
first day of August, 1883, said Toledo, Cincinnati and St. Louis Rail- 
road Company being insolvent and unable to meet its current obliga- 
tions, FE. bk. Dwight, Esq., was duly appointed receiver thereof, and 
said Dwight accepted said trust, and afterwards, under the orders 
of this court, W. J. Craig, Esq., succeeded to said trust as receiver 
herein— 

All of which appears by the original proceedings in said cause in 
this honorable court, and said receiver entered into possession of 

said railroad, and has seized and now retains possession of 
62 said ten locomotives and tenders and refuses to surrender the 
same to your petitioner. 

And your petitioner further shows that under said agreement, by 
reason of said default, your petitioner is entitled to the immediate 
possession of said ten locomotives and tenders, and, further, that 
the principle of the $72,000 six per cent. equipment trust bonds, 
known as “series I,” and mentioned in said agreement, is now due 
and payable, with the half-yearly interest above mentioned, and 
your petitioner is the sole owner and holder of said bonds. 

And your petitioner further shows that the said locomotives and 
tenders have become greatly deteriorated in value by use on said rail- 


and believes, it will require an outlay of at least $10,000 to put them 
in fair marketable condition; for which sum under the terms of 
said agreement your petitioner is entitled to reimbursement. 

And your petitioner further shows that there is a balance due 
him on account of the original payment of rental amounting to 
$658.53, and that the entire amount due to your petitioner on the 
20th day of October, 1585, for monthly rentals $4,000.00; half-vearly 
interest, $2,160.00; repairs, $10,000, and bala ice 8638.33, will be the 
sum of $16,798.33; all of which your petitioner claims is fairly and 
equitably due from the said receiver and should be paid by him. 

Wherefore your petitioner prays that the said receiver may be 

ordered to pay to your petitioner the said sum of $16,798.3! 
63 out of any moneys in his hands, and that for the better 

securing of the payment of the same the said sum mav be 
adjudged by your honors to be a charge upon all the property of 
said consolidated railroad and especially upon all the property of 
said Cincinnati Northern Railway Company, as ahead of the first- 
mortgage bonds secured by the pledge of said property and upon 
the proceeds arising from the sequestration of the same in this cause 
or any similar proceedings that may instituted for that purpose. 

And your petitioner further prays that the said receiver may be 
ordered to forthwith surrender said ten locomotives and tenders and 
further to pay to your petilioner whatever amount mav be found to 
be due after the sale by him of said locomotives and tenders, and 
the application of the proceeds to the payment of said $72,000, and 
the interest of said equipment bonds in accordance with the terms 
of said agreement, and that said amount or balance so found to be 
due may be adjudged like priority over the said first-mortgage 
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bonds, as above prayed for in the matter of rental, interest, and re- 
airs. 
: And four such other and further relief as to your honors may 
seem meet. 
— m- the — -ver —, &c. 
WILSON anv JONES, 
Solicitors for Petitioner. 


— OF AMERICA, } 


— of Ohio. 
-luford Wilson, being duly sworn, says that he is one of the so- 
licitors for — -tioners in the above cause and is familiar with 
64 the matters — stated in said petition, and that the same are 


true, — stated on information and belief, and these he — 


BLUFORD WILSON. 


— before me and subscribed in my. presence the 27th day of Oc- 
tober, A. D. 1883. ; 
[SEAL. ] tOB’T C. GEORGI, 
Dept. CVk U.S. C. C., 8. D. O. 


true. 


Tue Unitep States OF AMERICA, \ ss: 
Southern Dist. of Ohio, 


A true and correct copy of the original on file in the clerk’s office 
of the circuit court of the United States within and for district 
aforesaid. 

[Seal of the Circuit Court, South’n Dist. of Ohio.] 


Attest : B. R. COWEN, Clerk, 
By R. C. GEORGI, Deputy. 


65 [Endorsed :] Exhibit No. 3 to bill of review. Case 4217. 

No. 3554. United States of America, southern district of 
Ohio. The Central Trust Company vs. George D. Braman and 
The Toledo, Cincinnati and St. Louis R. R. Co. Intervening pe- 
tition of R. Suydam Grant. Filed Oct. 27th, 1883. Wm. C. How- 
ard,cl’k. Wilson & Jones, pet’r’s sol’c’s 


66 Circuit Court of the United States, Southern District of Ohio, 
In Chancery. 


THe CENTRAL Trust Company OF New York, a Cor- 
poration, 
against ? No. 3454. 


Tue ToLtepo anp St. Louis Rar_troap Company, THE 
Cincinnati Northern Railway Company, and Others. 


To the judges of the circuit court of the United States for the south- 
ern district of Ohio: 
The Central Trust Company of New York, acorporation under the 
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laws of said State, showeth unto your honors that it is the complain- 
ant in this cause, wherein, on the 14th dav of August, 1883, it filed 
its certain bill of complaint against the Toledo, Cincinnati and St. 
Louis Railroad Company, The Cincinnati Northern Railroad Com- 
pany, and others, defendants, praying for the foreclosure of a certain 
mortgage, known as the first mortgage, upon the railroad and prop- 
erty of the said Cincinnati Northern Railroad Company, wherein it 
was mortgagee, which mortgage was made on the first day of Octo- 
ber, 1880, by said railway company to said complainant to secure one 
thousand bonds of the said last-named railway company, of even 
date with said mortgage, with interest thereon at the rate of six per 
cent. per annum, payable semi-annually, which said mortgage 1s the 
first and best lien on said property of said railway company, and 

further praying fora sale of the mortgaged premises and for 
67 the appointment of a receiver to operate said railway, all of 

which will more fully appear by said bill of complaint herein 
filed, for which purpose reference is now had thereto. 

And your petitioner further showeth that on the 20th day of Octo- 
ber, 1883, one William J. Craig was by this court appointed receiver 
of all the railroad and property of said Cincinnati Northern Railway 
Company included within said mortgage, and that the said Craig 
duly qualified as such receiver in pursuance of said appointment, 
and ever since has been and now is in possession of said property, 
operating the same as such receiver. 

And your petitioner further showeth that on the 27th day of Octo- 
ber, A. D. 1883, one R. Suydam Grant, by leave of this court, filed 
in this court in this cause a certain application or intervening peti-’ 
tion, setting forth that on or about the 24th day of March, 1883, the 
said Grant had made and entered into a certain arrangement or con- 
tract with the said Cincinnati Northern Railway Company, by which 
he agreed to furnish, on the terms set forth therein and the exhibits 
to the same attached and on file in this cause, certain rolling stock, 
to wit, ten locomotives and tenders, marked and numbered from 67 
to 76, inclusive, made by the Grant Locomotive Works, Paterson, 
N. J., and further setting forth that said rolling stock had been de- 
livered to and received by said Cincinnati Northern Railway Com- 
pany,and that partial payments had been made therefor on account 
of the said contract price of said rolling stock and also on account of 
the agreed rent for the use thereof by said Cincinnati Northern Rail- 

way Company, and for greater certainty as to the allegations 
68 of the said Grant in said petition in respect to the alleged sale 

and lease of said rolling stock to said Cincinnati Northern 
Railway Company and of the delivery of the same to it and of pay- 
ments to hita by it on account thereof, as well for the price thereof 
as for rent, reference is now made to the intervening petition of the 
said Grant and exhrbits to the same, now on file in this cause. 

And your petitioner further showeth to your honors that after- 
wards, on the 22nd day of December, 1883, the said Grant procured 
to be made in this cause, upon said intervening petition, a certain 
entry or order purporting to find that the said William J. Craig, as 
receiver of the Cincinnati Northern Railway Company, had in his 
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possession one of the locomotives mentioned in said petition of said 
Grant, to wit, locomotive No. 73, and was using the same in the op- 
eration of the said Cincinnati Northern railway between Cincinnati, 
Ohio, and Dayton, Ohio, and that the said locomotive was acquired 
by said Cincinnati Northern Railway Company under the terms of 
said alleged agreement, and was so held at the time of the appoint- 
ment of said receiver herein; and further purporting to find that the 
said William J. Craig or his predeeessor had taken said locomotive, 
with its tender, into his possession on the first day of August, 1883, 
and had used the same since that date without any compensation 
therefor; and further purporting to find that said locomotive 
was, in the judgment of said receiver, necessary to the proper opera- 
tion of said Cincinnati Northern railway and should be acquired 
as part of its permanent equipment, and that the value of 

69 said locomotive fixed by said agreement of lease was rea- 
sonable, and that the said Grant was the owner thereof, and 

was willing upon the receipt of the contract price or upon being 
adequately secured therein to transfer the title therein to the re- 
ceiver, aud purporting to adjudge and decree, after an alleged full 
hearing and upon an alleged due inquiry, that said receiver pay to 
said Grant as rent for said locomotive and tender the sum of seven 
hundred and seventy dollars and forty-eight cents, and the further 
sum of seven thousand five hundred and twenty dollars, the balance 
in full of purchase-money for said locomotive and tender; and fur- 
ther purporting to adjudge and decree that said receiver pay said 
several amounts to said Grant, as part of the operating expense of 
said railway, out of any money not appropriated for the payment of 
current labor, supplies, and taxes; and purporting further to adjudge 
and decree that said several amounts, with interest at the rate of six 
per cent. from the first day of Decenber, 1885, should be a charge 
upon the earnings, income, and all the property of the said Toledo, 
Cincinnati and St. Louis Railway Company, and especially of the 
said Cincinnati Northern Railway Company, ahead of “the first 
mortgage or other bonded debt of said company or either of them, 
and that any balance of said amounts remaining at the date of the 
foreclosure and sale of said Cincinnati Northern railway shall be a 
first lien thereon, and’ the said sale should be made subject thereto. 
And your petitioner further showeth that the said R. S. Grant, 
under said intervening petition hereinbefore mentioned, procured 
to be made, without the knowledge or consent of the com- 

70 plainant herein and under circumstances exactly similar to 
those attending the procurement of the order hereinbefore 

last mentioned, a certain other order or decree in this case on said 
22nd dav of December, 1883, at the same time that the order last 
hereinbefore mentioned was made; which said second order pur- 
ported to find that some person, denominated in said order as “ the 
receiver,” had in his possession Grant locomotives numbered 67,68, 
and 72, with their tenders, being part of those mentioned in said 
intervening petition; and said order further purporting to find that 
said person so denominated “ receiver” was using the same in the 
operation of something termed in said order “ the said Southeastern 
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Division of the said defendant company’s railroad between Dayton 
and Wellston, Ohio,” and that said locomotives 67, 68, and 72, with 
their tenders, were acquired by “said railway company” under the 
terms of said alleged agreement mentioned in the intervening peti- 
tion of said R. 8. Grant, and were so held at the date of the appoint- 
ment of the “receiver” in this cause; and said order further pur- 
porting to find that the present receiver, not naming him, or his 
predecessor, took said locomotives into his possession as such receiver 
on the first day of August last, and has had the same in continuous 
use and possession since that day; and further purporting to find 
that said locomotives are, in the judgement of “ the receiver,” neces- 
sary to the proper operation of the said “ railway,” and should be 


acquired as part “of its permanent equipment,” and, in short, pur-- 


porting to find the value of said locomotives and tenders as fixed in 

said pretended agreement of lease reasonable, and finding 
71 the balance due on account thereof, twenty-two thousand five 

hundred and sixty dollars, and the balance due on account 
of rent thereof, two thousand three hundred and eleven dollars and 
forty-one cents, and finding that said Grant was willing to transfer 
the title of said engines and tenders upon payment of said sums, of 
which willingness your petitioner has no doubt; and further pur- 
porting to order “the receiver” to pay said several amounts as part 
of the operating expenses “of the said Southeastern Division ” out 
of any money not appropr.ated for payment of current labor, sup- 
plies, and taxes; and said deeree further purported to direct that 
said several sums, with interest at six per cent. from the first day of 
December last, be a charge upon the earnings, income, and all the 
property of the said Toledo, Cincinnati and St. Louis Railroad Com- 
pany, and especially “of. the said division,” prior to the first mort- 
gage or other bonded debt of said railroad or said division thereof, 
and that any balance of said several amounts remaining unpaid at 
the date of the foreclosure and sale of said railroad or said division 
should be a first lien thereon and the said sale should be made sub- 
ject thereto. 

And your petitioner further showeth unto your honors that no 
order or process of any sort was made or issued against it requiring 
the allegations of said petition to be answered by the petite, i 
in said cause,as should have been done, and that it had no notice 
whatever of any application for the making of either of said orders 
as aforesaid, upon the intervening petition of the said Grant, and 

that it it had had notice of either of said orders before the 
72 same were made it would have resisted the making thereof, 

and that it had no notice that said orders had been made 
in this cause apon the petition of said‘ Grant in this eause until 
the fact thereof was stated, on the 26th day of February, 1884, to 
the judges of the circuit court of the United States for the sixth and 
seventh circuits, sitting at the city of Indianapolis, Indiana, by the 
counsel who obtained said orders, and thereupon notice was imme- 
diately given to said counsel of the intention of the complainant in 
this cause to apply for the setting aside of said orders, and upon the 
application of the complainant herein, in pursuance thereof, orders 
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were made in this cause by this court on the 7th instant suspending 
said orders until the further action of the court in that behalf. 

And your petitioner further showeth unto your honors that said 
orders upon the intervening petition of said Grant in this cause were 
entered by this court by inadvertence and from misapprehension, 
the court acting in that behalf upon the belief that the making of 
said orders had been assented to by your petitioner, who is the 
complainant in this cause, but your petitioner says that it never 
did assent to the entering of said orders and had no knowledge 
whatever that the same were proposed to be entered. 

And your petitioner further showeth that said orders were entered 
without any hearing and without any legal or competent evidence 
whatever to support the findings therein purporting to be made 
or the allegation of the intervening petition of the said Grant, and 

the finding in said orders that the present receiver, William 
73 J. Craig, or his predecessor had been in possession of said 

locomotives since the first of August last,and using the same 
in the operation of the said Cincinnati Northern Railway Company 
between Cincinnati, Ohio, and Dayton, Ohio, or in the operation of 
the “said Southeastern Division of the said defendants company’s 
railroad between Dayton and Wellston, Ohio,” is not only untrue, 
but is impossible, because your petitioner says that William J. Craig 
was not appointed receiver of said Cincinnati Northern railway or 
of said railroad: mentioned in said second order until the 20th day 
of October, 1883, which latter appointment was made not in this 
cause, but in another cause, in which your petitioner is also com- 
plainant, seeking, as mortgagee, to foreclose the first mortgage 
thereon made by the Toledo, Delphos and Burlington railroad, 
which owned the same at the time of the execution of said mort- 
gage, and that he had no predecessor whatever as such receiver ; 
and the said Cincinnati Northern railway has never at any time 
extended from Cincinnati to Dayton, Ohio, but only from Cinein- 
nati to a point called Dodds, in Warren county, Ohio, which is 
twenty-five or thirty miles south of Dayton. 

And your petitioner further represents that the said Craig was 
never in this case appointed receiver of what is deseribed in the 
second of said orders as “the said Southeastern Division of said 
defendant company’s railroad between Dayton and Wellston, Ohio,” 
and that the railroad intended to be describod thereby is an entirely 
distinct and separate railroad from the Cincinnati Northern rail- 

road. 
74 And your petitioner further showeth that all the allega- 

tions of the said petition of the said Grant, so far as the same 
seek to affect the Cincinnati Northern Railway Company or the rail- 
road described in said second order as “the said Southeastern Divis- 
ion of the said defendant company’s railroad between Dayton and 
Wellston, Ohio,” are untrue in fact, and that it has no knowledge as 
to whether said alleged contract between the said Grant and the 
Cincinnati Northern railway of the sale or lease of said rolling stock 
mentioned in the said intervening petition of the said Grant was 
in fact made, and therefore denies the same, but further showeth 
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that if said contract was so made it was made after the consolidation 
of the Cincinnati Northern Railway Company with the Toledo, Cin- 
cinnati and St. Louis Railroad Company had been agreed upon by 
said respective companies and by the same persons who were officers 
at the time of the said Toledo, Cincinnati and St. Louis Railroad 
Company and without the knowledge and consent of this complain- 
ant, and that said rolling stock was not contracted for for the ben- 
efit or use of the said Cincinnati Northern Railway Company, but 
for the use of the said Toledo, Cincinnati and St. Louis Railroad 
Company on portions of its road in the States of Illinois and In- 
diana, and the name of the Cincinnati Northern Railway Company 
was used for the purpose of buying said rolling stock for said To- 
ledo, Cincinnati and St. Louis Railroad Company as a mere cover 

for said transaction, and that said rolling stock was not at the 
75 date of said alleged contract needed by said Cincinnati North- 

ern Railway Company for the operation of its said road, 
and the same is not now and has never since then been needed 
therefor; that at the time the receiver was appointed in this case 
the said Cincinnati Northern Railway Company bad and now has 
sufficient rolling stock to operate said road, and that the said Cin- 
einnati Northern Railway Company never received any of the loco- 
motives mentioned in said intervening petition of said Grant and 
never paid anything on account thereof, either as rent or otherwise. 

And your petitioner further showeth that the prices for said loco- 
tives and also the rental thereof set forth in the intervening petition 
of the said Grant and ex-ibits thereto attached are extravagant, ex- 
cessive, and far above the true value of said locomotives, either at 
the date of said alleged contract or at the time of entering said 
orders or at the present time. 

And your petitioner further showeth, in further denial of the alle- 
gations of said intervening petition of said Grant, that it has no 
knowledge or information as to default in the payment of the 
monthly rental for said rolling stock by the said consolidated rail- 
road company mentioned in said intervening petition, and therefore 
fore denies the same, and that it is not true that thesaid W. J. Craig 
was by this court appointed to succeed the said E. E. Dwight as re- 
ceiver of the said Toledo, Cincinnati and St. Louis Railroad Com- 

pany, and it is not true that any such thing will appear by 
76 the records of this court; that it is not true that the said 

Craig, as receiver in this cause, has seized or taken possession 
of any of the rolling stock mentioned in said petition. 

And your petitioner further shows that it has no knowledge 
whether or not said Grant be entitled under said alleged agreement 
to take possession of said rolling stock mentioned in said interven- 
ing petition, and therefore denies the same ; but it further says that 
if he be so entitled to take possession it has no objection to his do- 
ing so; and, further, it has no knowledge or information as to 
whether said six per cent. equipment trust bonds mentioned in said 
petition are due or payable or whether said Grant is the owner or 
holder of any of the same, and theréfore denies all allegations in 
said intervening petition relative thereto; and your petitioner fur- 
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ther says that it has no knowledge or information as to whether 
said rolling stock has become deteriorated in value by use while in 
possession of said Craig, and therefore denies that it has been so 
deteriorated or that it has been used by said Craig as such re- 
ceiver, and denies that said Grant is entitled to any reimburse- 
ment for any such alleged deterioration. As to whether there 
is any balance due said Grant on account of said alleged rental 
of said rolling stock mentioned in said intervening petition, 
your petitioner says it is ignorant, and therefore denies the same, 
and that it is likewise ignoront as to whether there is anything due 
said petitioner on account of monthly rentals, half-yearly interest, 
repairs, or otherwise for said rolling stock, and therefore denies the 
same. 
77 And your petitioner further showeth that the said Grant 
has no claim at law or in equity for the relief or any part 
thereof asked for in said intervening petition and granted in said 
orders as against said Cincinnati Northern Railway Company or 
said Toledo, Delphos and Burlington Railway Company, which your 
petitioner supposes is the railroad referred to in said second order 
as “theSoutheastern Division of the said defendant company’s rail- 
road.” Your petitioner showeth that no interest has been paid out 
of earnings of either of said roads on Ist-mortgage bonds. 
Wherefore your petitioner prays that this petition may be taken 
as well for an answer to the said intervening petition of R. Suydam 
Grant as fora petitionf or rehearing or review of said intervening peti- 
tion and of the orders so as aforesaid erroneously and inadvertently 
made thereunder; and your petitioner further prays that the said 
orders may be annulled, set aside, and held for naught ; that the said 
R. Suydam Grant may be decreed to pay to your petitioner its rea- 
sonable costs and expenses in this behalf incurred, and that it (your 
petitioner) may be decreed to have such other and further relief 
as shall be in conformity to the course of equity and to good con- 


science. 
HOADLY, JOHNSON anp COLSTON, 
Solicitors for Complainant. 


UNITED STATES OF at 
Southern District of Ohio, 


Edward Colston, being by me first duly sworn, says that he is one 

of the solicitors of The Central Trust Company of New York, 

78 the complainant in this cause, and that he has rea: the fore- 

going petition and is familiar with the contents thereof, and 

that the matters and things therein stated are true, except where 
stated on information and belief, and those he believes to be true. 
EDWARD COLSTON. 


Sworn to before me and subscribed in my presence March 13th, 


1884. 
[SEAL. ] JNO. T. JOCKEL, 


Notary Public, Hamilton County, Ohio. 
40c., paid by H., J. & C. 
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ete enter 


Crrcurr Court or THE UNITED STATES, | “i 
Southern District of Ohio, W. D., " apay 


The above is a true and exact copy of the original on file in the 
clerk’s office of above-named court. 


[Seal of the Circuit Court, South’n Dist. of Ohio.] 


Attest : B. R. COWEN, Clerk, 
By R. C. GEORGI, Deputy. 


79 [Endorsed :] Exhibit No. 4 to bill of review. Case 4217. 

No. 3554. United States cireuit court, southern district of 
Ohio, western division. The Central Trust Co. of New York, plain- 
tiff, vs. The Toledo, Cincinnati and St. Louis R. W. Co. et al., defend- 
ants. Petition of Central Trust Co. for rehearing, ete. Filed March 
15th, 1884. W.C. Howard, clerk. Hoadly, Johnson & Colston, 
attorneys for complainants. 


80 ‘Tur Unrrep Srates or AMERICA, 7 
Southern District of Ohio, Western Division, | ° 


At a stated term of the circuit court of the United States of 
America within and for the western division of the southern district 
of Ohio, in the sixth judicial circuit of the United States of America, 
begun and had in the court-rooms, at the city of Cincinnati, O., in 
said district, on the first Tuesday of April, being the first day of that 
month, in the year of our Lord one thousand eight hundred and 
eighty-four, and of the Independence of the United States of America 
the one hundred and cighth—present, the Hon. John Baxter, circuit 
judge,and the Hon. George R. Sage, district judge—on Thursday, 
the tenth day of April, 1884, among the proceedings had were the fol- 
lowing, to wit: 


THe Centrat Trust Company or New ) 
YORK 
against Inc — 
:, ;' -In Chancery. No. 3554. 
ToLgpo, CINCINNATI AND St. Louts Rat.- { Chancery ~— 
road Company, The Cincinnati North- | 
ern Railway Company, and Others. J 


This day this cause came on further to be heard upon the inter- 
vening petition of R. Suydam Grant, filed in this cause October 
27th, 1885, and the court, being fully advised in the premises, does 

order, adjudge, and decree as follows, to wit: 
81 Thecourt finds that the two decrees herein made and entered 

upon said intervening petition on the 22d day of December, 
A. D.1883, were entered without notice to the complainant herein and 
without proof; that the said decrees are erroneous and unjust to the 
bondholders for whom the said complainant herein is trustee; that 
said decrees are not authorized by the pleadings and are based upon a 
misrecital of the facts as evidenced by the record in this cause; that 
said decrees were authorized by the court without examinatioa in the 
erroneous belief entertained at the time that all the parties in interest 


. 
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had ascented to said decrees, and that the parties adversely interested 
acquired no knowledge of the allowance of said decrees until about 
the 24th day of February, A. D. 1884, and after the adjournment of 
the term of court at which the same were entered. 

And thereupon it is by the court of its own motion ordered, 
adjudged, and decreed that the said decrees be, and they are hereby, 
annulled, set aside, and held for naught. 

And the court, coming now to determine the questions arrising 
upon the said intervening petition of R. Suydam Grant, does order, 
adjudge, and decree as follows, to wit: 

That the relief prayed for in said intervening petition be, and it is 
hereby, denied except as hereinafter provided. 

And the court does further find that the said petitioner is en- 
titled to fair compensation for the use of said rolling stock described in 
his said intervening petition by the receiver in this cause upon the 
railroad of The Cincinnati Northern Railway Company, defendant 

herein, and for any deterioration by reason of such use; 
82 but the court defers the determination of the amount of 

such compensation until the coming in of the report thereon 
of the master appointed in this cause on the fifth day of April, A. D. 
1884. 

And the court does further find that the said petitioner is en- 
titled to take and repossess himself of his said rolling stock 
wherever the same may be found in the possession of the receiver 
appointed in this cause or of the receiver appointed in causes num- 
bered 3576, 3577, 3578, and 3579 in this court; and leave is hereby 
granted to said petitioner to apply at any time to this court for any 
additional orders that may be. necessary in that behalf. 

And the said R. Suydam Grant applied for leave to answer the 
petition of the complainant, The Central Trust Company, filed March 
15th, 1884, and to support his answer by affidavits or other proof, 
and the court, entertaining the opinion that the answer and affi- 
davits proposed are by force of the foregoing decree rendered 
unnecessary, declines to grant the leave asked and refused to permit 
an answer to said petition for rehearing on affidavits or other 
proof in support thereof to be filed; and thereupon the intervening 
petitioner, R. Suydam Grant, in open court prayed an appeal from 
the foregoing decree, which is disallowed by the court. 


83 Tue Unitrep States oF AMERICA, | 
Southern District of Ohio, Western Division, 


I, Benjamin R. Cowen, clerk of the circuit court of the United 
States within and for the division and district aforesaid, do hereby 
certify that the foregoing entry is truly taken and correctly copied 
from the journal of said court. 

Seal of the Circuit In testimony whereof I have hereunto set 

Court. South’n ™Y hand and affixed the seal of said court, at 

apy the city of Cincinnati, O., this tenth day of Au- 


Dist. of Ohio. gust, A. D. 1889. 


B. R. COWEN, Clerk, 
By R. C. GEORGI, Deputy. 
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84 [Endorsed :] Exhibit No. 5 to bill of review. Case 4217. 

No. 3554. Circuit court of the United States, southern dis- 
trict of Ohio, western division. Central Trust Co. of New York 
vs. Toledo, Cincinnati and St. Louis R’y Co. and others. Certified 
copy of entry. Entered April 10, 84. W. C. Howard, clerk. 
Journal V, 362. — , attorneys. 


85 Unitep STATES OF AMERICA, , 
Southern District of Ohio, Western Division, { ° 


Atastated term of the circuit court of the United States of America 
within and for the western division of the southern district of Ohio, 
in the sixth judicial circuit of the United States of America, begun 
and had in the court-rooms, at the city of Cincinnati, Ohio, in the 
said district, on the first Tuesday of October, being the second day 
of that month, in the year of our Lord one thousand eight hundred 
and eighty-eight, and of the Independence of the United States of 
America the one hundred and thirteenth—present, the Hon. Howell 
I. Jackson, cireuit judge—on Monday, the 28 day of January, 1889, 
among the proceedings had were the following, to wit: 


THe Centrat Trust Company or New) 
York, Complainant, 
vs. 

Tne Totepo, CIncinNATI AND St. Louris >In Chancery. No. 3554. 
Railroad Company, The Cincinnati 
Northern Railway Company, et al., Re- 
spondents. 


86 In the matter of the intervening petition of Kt. S. Grant. 


This cause coming on to be further heard on the motion of said 
intervening petitioner, by his éounsel, B. H. Bristow and Bluford 
Wilson, to require the purchasers of the railroad property heretofore 
sold under decree of foreclosure and sale in this case to forthwith 
pay into the registry of this court, for the use of the said inter- 
venor, the amount due under the said decree entered herein December 
22, 1885, with interest, according to the terms thereof, and that in 
default thereof the said railroad property be resold ‘for the benefit of 
the intervenor ; 

And the said intervenor being present by his counsel, and the 
purchasers of the Dayton and of the Cincinnati Divisions being rep- 
resented by C. W. Fairbanks, their solicitor, and the Cincinnati, 
Lebanon and Northern Railway Company, assignee of purchasers 
at the foreclosure sale of the Cincinnati Northern Railway, by Wil- 
liam M. Ramsey, its solicitor, and the Dayton, Fort Wayne & Chi- 
cago Railroad Company, assignee of the purchasers of the South- 
eastern Division and of the purchasers of the Iron railroad, by John 
C. Coombs, its solicitor, and R. D. Marshall, the present receiver of 
the said railroad company, and the purchasers of the main line, the 
Toledo Terminal,and the St. Louis Division being present by Clarence 
Brown, their solicitor, objecting to the jurisdiction of the court, and 
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the complainant, The Central Trust Company of New York, being 
represented by Edward Colston, their solicitor, opposing said motion 
of the said intervenor; : 
And thereupon, peoune the hearing upon the said motion, comes 

I 


the complainant, The Central Trust Company of New York, and 
asks the court that the petition filed herein in its behalf on tie 15th 
day of March, 1884, be now heard as a petition for a rehearing of 
the said decrees of December 22nd, 1883, or if that relief be denied 
that the same be taken and held to be a bill of review or a bill in 
the nature of a bill of review, or if tiat relief be denied that the 
said petition be amended and supplemented in certain respects, as 

stated in a certain paper:now read, and be now docketed as 
87 &88 an original bill of review as of the 15th day of March, 1884; 

and, after hearing Edward Colston, the counsel for said com- 
plainant, in support of the said motion and B. H. Bristow and Blu- 
ford Wilson, of counsel for the said intervening petitioner, in op- 
position thereto, it is ordered that the said application of the com- 
plainant, and each part thereof, be, and the same is, denied in all 
respects. 

To which ruling and order of the court the said complainant duly 

excepts. 
89 And thereupon, the court having fully heard the argument 

of counsel of the respective parties hereto upon the said 
motion of the said intervening petitioner, R. S, Grant, as first above 
stated, and having fully deliberated thereon, and the court consider- 
ing that the order entered herein on the 10th day of April, 1884, 
was void, and that it had been for that reason set aside and ordered 
to be held for naught by the order entered herein on June 11th, 
1887, and that all the orders or decrees entered herein in pursuance 
of or in execution of the said order of April 10th, 1854, were equally 
void and of no effect so far as the same purport to affect the rights 
of the said intervenor, and that the decrees entered herein on De- 
cember 22, 1883, are now in full force and effect as to the locomo- 
tives hereinafter mentioned ; 

And the court further considering that under the said decrees of 
Dec. 22, 1883, and under said decree of foreclosure and sale herein 
and the notice of sale given in pursuance of such decree, and under 
the sale actually made thereunder and the order of this court con- 
firming tlre said sale, the purchasers of the mortgage division of 
said Toledo, Cincinnati & St. Louis R. R. sold in this case took the 
said railway and property subject to the payment of the sum of 
$8,290.48, with interest thereon from the first day of December, 
1883, adjudged by the said decree of December 22, 1885, in respect 
thereto, to be due to the intervenor, R. S. Grant, on account of 
locomotive No. seventy-three (73), and by the said decrees or- 
dered to be paid by W. J. Craig, the receiver, in the manner set 
forth in said decree of Dec. 22nd, 1882, to the said intervenor, and 
also adjudged by the said decree to be a first lien upon the Toledo, 
Cincinnati & St. Louis railroad, and especially upon the Cincinnati 
Northern Division thereof; 

And the court further considering that the said lien adjudged by 
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the said decree of Dec. 22nd, 1883, in favor of the said inter- 
90 venor, R. S. Grant, against the said railroad should now be en- 

forced, and also that there should now be enforced the right 
reserved by this court upon the sale of the Cincinnati Northern 
Division of the said Toledo, Cincinnati & St. Louis railroad to 
resell the premises and property so sold in this case upon failure 
to comply within twenty days with any order of this court direct- 
ing the purchasers thereof to make such further payment in this 
case as this court should from time to time direct in order to meet 
claims adjudged in this case by this court to be prior in equity to 
the mortgages foreclosed in this case ; 

And the said intervenor admitting lhe had already received upon 
account for the said locomotive No. seventy- three (73), but without 
ange to his rights in the premises, the following sums of money, 

, the amount of $18: }.06, paid between November, 1885, and F eb- 
sien 1886, on account of rentals, and the amount of $3,000, paid 
September 2d, 1887, upon the sale of the said locomotive No 73 to 
the Havana, Rantoul and Eastern Railway Company, and that 
after crediting the amounts so admitted to have been paid, and 
after adjusting the interest and expense accounts up to the 12th 
day of November, 1888, the net amount remaining due and unpaid 
to the said intervenor on account of the said locomotive No. seventy- 
three (73), on this 12th day of November, 1888, is the sum of sixty- 
nine hundred and ninety-five y’y dollars (86, 995, 70),and no more, 
and no one claiming that any other or greater credit should be made 

upon the said claim: 
91 Thereupon the court orders as follows: 

It is now ordered that the purchasers of the Cincinnati 
Northern Division, or their said assignee, the Cincinnati, Lebanon 
& Northern Railway Company, of the said Toledo, Cincinnati & St. 
Louis railroad, as being primarily chargeable therewith as between 
themselves and the said .ntervenor under the said decree of Dec. 
22nd, 1883, be and they are required to pay or cause to be paid 
into the registry of this court within sixty days from the 28 day of 
January, 1889, for the use of the said intervenor, R. S. Grant, 
the amount of sixty-nine hundred and ninety-five j,3; dollars 
($6,995.75), with interest thereon from the 12th day of November, 
1888. | 

And it is further ordered that in default of making of the said 
payment within the time so limited therefor the said Cincinnati 
Northern Division be resold upon request of the said intervenor 
herein, R. S. Grant, for the payment and satisfaction out of the 
proceeds thereof of the said sum of $6,995.75, with interest, herein 
directed to be paid to the said intervenor by the said purchasers. 

And it is further ordered that this decree is without prejudice 
to any right the said intervenor may have to apply for orders 
to resell] other mortgage divisions of the Toledo, Cincinnati and St. 
Louis railroad for the payment out of proceeds of such resale any 
balance of the amount hereinbefore named, to wit, said sum of 
$6,995.75, not realized upon any sale of the Cincinnati Northern 
Division. 


~ 


: 
| 
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And it is further ordered that in case any resale of the railroad 
and property hereinbefore described in this case becomes necessary 
by reason of default in the payment of said amount hereby ordered 
to be paid, then such resale shall be made pursuant to the terms of 
the original decrees for the foreclosure and sale of the said railroads 
respectively, but by the marshal of this district, who is hereby ap- 

inted master commissioner for that purpose, and that leave 
92 is given to apply to this court for further directions as to any 
such sale. 

And it is further ordered that this order is and shall be without 
prejudice to the right of the said Cincinnati Northern Division and 
the purchasers thereof or any other persons or corporation succeeding 
to or having their rights in the premises to apply to this and other 
courts having jurisdiction in the several cases in foreclosure pro- 
ceedings against the several divisions of the said Toledo, Cincinnati 
& St. Louis railroad for contribution towards the said amount from 
said several divisions or the said purchases thereof, or.in the event 
of the payment of the same by said’ purchasers of said Cincinnati 
Northern Division to apply for a distribution thereof over and amon 
said other divisions according to the percentage ef contribution an 
distribution applicable thereto as herein and in said other causes of 
foreclosure has been or may be determined, or to collect or enforce 
the payment of said sum by the said Toledo, Cincinnati & St. Louis 


Railroad Company or out of and against any. property thereof, all 


as the rights not now passed upon but expressly reserved as to such 
contribution of the said parties purchasers of said respective mortgage 
divisions and said Toledo, Cincinnati and St. Louis Railroad Com- 
pany as between each other shall appear and as this court and any 
other court having jurisdiction in or touching the premises hereto- 
fore may have determined or shall order, adjudge, and decree. 

And thereupon the said Central Trust Company of New York 
prays an appeal to the Supreme Court of the inited States from 
the orders so made, and the said Central Trust Company also 
prays an appeal to the Supreme Court of the United States from 

the said rulings hereinbefore mentioned, to which it excepted 
93 as aforesaid, which exceptions are allowed, and this court 

allows both of the appeals so prayed upon the said appellants 
filing a bond herein, with sufficient security, to be approved by this 
court, in the sum of five thousand dollars, which appeal shall during 
the pendency and until the determination thereof supersede this 
decree and all enforcements thereof by or on behalf of the said in- 


tervenor. 


Tue UNITED STATES OF AMERICA, \ : 
Southern Dist. of Ohio, Western Division, : 


I, B. R. Cowen, clerk U.S. circuit court within and for the di- 
vision and district aforesaid, do hereby certify that the roregoing 
entry is truly taken and correctly copied from the journal of sai 


court. 
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In witness whereof I have hereunto set my 
hand and affixed the seal of said court, at the 


Seal of the Cireuit 


eg — "city of Cincinnati, O., this 11th day of Septem - 


ber, A. D. 1889. 


B. R. COWEN, Clerk, 
sy KR. C. GEORGI, Deputy. 


94 [Endorsed:] Exhibit No. 6 to bill of review. Case 4217 

Copy. No. 3554. U.S. circuit court, southern district of 
Ohio, western division. Central Trust Co. of New York vs. Toledo, 
Cincinnati & St. Louis R. R. Co. e¢ al. Order for resale of Cincin- 
nati Northern Division upon decree in favor of the intervenor, 
R.S Grant. Locomotive 73. Entered Jan’y 28, ’89, Journal Y, 178 


95 UNITED STATES OF AMERICA, as 
Southern District of Ohio, Western Division, 


At a stated term of the circuit court of the United States of Amer- 
ica Within and for the western division of the southern district of 
Ohio, in the sixth judicial circuit of the United States of America, 
begun and had in the court-rooms, at the city of Cincinnati, Ohio, 
in the said district, on the first Tuesday of October, being the second 
day of that month, in the year of our Lord one thousand eight hun- 
dred and eighty-eight, and of the Independence of the United States 
of America the one hundred and thirteenth—present, the Hon. 
Howell E. Jackson, circuit judge—on Monday, the 28 day of Janu- 
ary, 1889, among the proceedings had were the following, to wit: 


Tue Centrat Trust Company or New York, 


Complainant, 
vs. In Chancery. 
Tue ToLepo, CINCINNATI AND St. Louis RAILROAD No. 3554. 


Company (Dayton and Southeastern Division) 
et al., Respondents. 


96 In the matter of the intervening petition of R. S. Grant. 


This cause coming on to be further heard on the motion of said 
intervening petitioner, by his counsel, Bb. H. Bristow and Bluford 
Wilson, to require the purchasers of the railroad property heretofore 
sold under decree of foreclosure and sale in this case to forthwith 
pay into the registry of this court for the use of the said intervenor 
the amount due under decree entered herein December 22, 1883, 
with interest, according to the terms thereof, and that in default 
thereof the said railroad property be resold for the benefit of the 
intervenors ; 

And the said intervenor being present by his counsel, and the 
purchasers of the Dayton and of the Cincinnati Divisions being pres- 
ent by C. W. Fairbanks, their solicitor, and the Cincinnati, Lebanon 
& Northern Railway Company, assignee of the purchasers at the 
foreclosure sale of the Cincinnati Northern Railway, by William 
M. Ramsey, its solicitor, and the Dayton, Fort Wayne & Chi- 


R. S. GRANT. } 43 


cago Railroad Company, assignee of the purchasers of the South- 
eastern Division and of the purchasers of the Iron railroad, by 
John C. Coombs, its solicitor, and R. D. Marshall, the present 
receiver of the said railroad company, and the purchasers of the 
main line, the Toledo Terminal, and the St. Louis Division being 
present by Clarence Brown, their solicitor, objecting to the jurisdic- 
tion of the court, and the complainant, The Central Trust Company 
of New York, opposing said motion of the said intervenor, being 
represented by Edward Colston, its solicitor ; 

And thereupon, pending the hearing upon the said motion, comes 
the complainant, The Central Trust Company of New York, and 
asks the court that the petition filed herein in its behalf on the 15th 
day of March, 1884, be now heard as a petition for a rehearing of 
the suid decrees of December 22nd, 1883, or, if that relief be denied, 
that the same be taken and held to be a bill of review or a bill in 
the nature of a bill of review, or, if that relief be denied, that the 
said petition be amended and supplemented in certain respects, as 

stated in a certain paper now read, and be now docketed as 
97 an original bill of review as of the 15th day of March, 1884; 

and, after hearing Edward Colston, the counsei for said com- 
plainant, in support of the said motion, and B. H. Bristow and 
Bluford Wilson, of counsel for the said intervening petitioner, in 
opposition thereto, it is ordered that the said application of the com- 
plainant and each part thereof be, and the same is, denied in all 
respects. 

To which ruling and order of the court the said complainant 

duly excepts. 
98 And thereupon, and still pending the hearing upon the mo- 

tion first before stated, comes the Dayton, Fort Wayne and 
Chicago Railroad Company, by John C. Coombs, its counsel, and R. 
D. Marshall, its present receiver, the said railroad company claiming 
to be the assignee of the purchasers of the Southeastern Division, 
which railroad was sold under the decree of foreclosure and sale 
herein, and prays leave to be permitted to intervene herein and be 
heard herein in review upon the matters of the original orders or 
decrees entered herein on December 22nd, 1883, and as set forth 
in a petition in writing therefor, which it moved the court for leave 
to file herein; and, after hearing the counsel for said Dayton, Fort 
Wayne and Chicago Railroad Company in support of said motion 
and B. H. Bristow and Bluford Wilson, of counsei for the said in- 
tervening petitioner, in opposition thereto, it is ordered that the 
application of the said Dayton, Fort Wayne and Chicago Railroad 
Company for leave to intervene and to file said petition herein be, 
and the same is, in all respects denied. 

To which ruling and order of the court the said Dayton, Fort 
Wayne and Chicago Railroad Company and its receiver duly ex- 

cept. 
99 ‘And thereupon, the court having fully heard the argu- 
ment of counsel of the respective parties hereto upon the 
said motion of the said intervening}petitioner, R. S. Grant, as first 
above stated, and having fully deliberated thereon, and the court 
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considering that the order entered herein on the 10th day of April, 
1884, was void, and that it had been for that reason set aside and 
ordered to be held for naught by the order entered herein on June 
11th, 1887, and that all the orders or decrees entered herein in pur- 
suance of or in execution of the said order of April 10th, 1884, were 
equally void and of no effect so far as the same purport to affect the 
rights of the said intervenor, and that the decrees entered herein on 
December 22, 1883, are now in full force and effect as to the loco- 
motives hereinafter mentioned ; 

And the court further considering that under the said decrees of 
Dec. 22, 1883, and under said decree of foreclosure and sale herein 
and the notice of sale given in pursuance of such decree, and under 
the sale actually made thereunder and the order of this court con- 
firming the said sale, the purchasers of the mortgage division of 
said Toledo, Cincinnati & St. Louis R. R. sold in this ease took the 
said railway and property subject to the payment of the sum of 
$24,871.41, with interest thereon from the first day of December, 
1883, adjudged by the said decree of December 22, 1883, in respect 
thereto to be due to the intervenor, R. S. Grant,on account of loco- 
motives Nos. 67,65, and 72, and by tiie said decree ordered to be 
paid by W. J. Craig, the receiver, in the manner set forth in said 
decree of Dec. 22nd, 1885, to the said intervenor, and also adjudged 
by the said decree to be a first lien upon the Toledo, Cincinnati and 
St. Louis railroad, and especially on the Southeastern Division 
thereof: 

And the court further considering that the said lien adjudged by 

the said decree of Dee. 22nd, 1883, in favor of the said inter- 
100 ~=venor, R. S. Grant, against the said railroad should now be 

enforced, and also that there should now be enforced the right 
reserved by this court upon the sale of the Southeastern Division 
of the said ‘Toledo, Cincinnati & St. Louis railroad to resell the 
premises and property so sold in this case upon failure to comply 
within twenty days with any order of this court directing the pur- 
chasers thereof to make such further payment in this case as this 
court should from time to time direct in order to meet claims ad- 
judged in this case by this court to be prior in equity to the mort- 
gages foreclosed in this case ; | 

And the said intervenor admitting he had already received upon 
account for the said locomotives Nos. 67, 68, and 72, but without 
prejudice to lis rights in the premises, the following sums of money, 
viz., the amount of $3,600, paid December 15th, 1885, upon the 
sale of locomotive No. 72 to the Florida Commercial Comp’y, and 
that after crediting the amounts so admitted to have been paid, 
and after adjusting the interest and expenses accounts up to the 
12th day of November, 1888, said expense being $1,058.72 for 
care and repairs of said engines by the intervenor from March, 1885, 
to August 6, 1866, the net amount remaining due and unpaid to 
the said intervenor on account of the said locomotives Nos. 67, 68, 
and 72 on this 12th day of November, 1888, is the sum of $29,083.96, 
and no more, and no one claiming that any other or greater credit 

should be made upon the said claim ; 


; 
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And as to said locomotives 67 and 68 being in custody of said 
R. S. Grant for care thereof, said Grant is authorized to sell the 
same within the next sixty days after giving to all parties twenty 
days’ written notice of time and place of sale, and after publication 
of two days’ prior notice of the same in a daily newspaper in New 
York city and in the city of Cincinnati, or he may surrender said 
locomotives to any party in interést if they so desire, the net pro- 

ceeds of any such sale to be a credit on the above amount: 
101 Thereupon the court orders as follows: 

It is now ordered that the purchasers of the South- 
eastern Division of the said Toledo, Cincinnati & St. Louis rail- 
road, as being primarily chargeable therewith as between themselves 
and the said intervenor under the said decree of Dec. 22nd, 1883, 
be and they are required to pay or cause to be paid into the regis- 
try of this court within sixty days from the 28 day of January, 1889, 
for the use of the said intervenor, R. S. Grant, the amount of 
— with interest thereon from the 12th day of November, 

And it is further ordered that in default of making of the said 
payment within the time so limited therefor the said South- 
eastern Division be resold upon request of the said intervenor 
herein, the said R. 8S. Grant, for the payment and satisfaction out of 
the proceeds thereof of the said sum of $29,083.96, with interest, 
herein directed to be paid to the said intervenor by the said pur- 
chasers. 

And it is further ordered that this decree is without prejudice to 
any right the said intervenor may have to apply for orders to resell 
other mortgage divisions of the Toledo, Cincinnati and St. Louis 
railroad for the payment out of proceeds of such resale any balance 
of the amount hereinbefore named, to wit, said sum of $29,083.96, not 
realized upon any sale of the Southeastern Division. 

And it is further ordered that in case any resale of the railroad 
and property hereinbefore described in this case becomes necessary 
by reason of default in the payinent of said amount hereby ordered 
to be paid, then such resale shall be made pursuant to the terms of 
the original decrees for the foreclosure and sale of the said railroads 
respectively, but by the marshal of this district, who is hereby ap- 

pointed master commissioner for that purpose, and that leave 
102__—is given toapply to this court for further directions as to any 
such sale. 

And it is further ordered that this order is and shall be without 
prejudice to the right of the said Southeastern Division and the 
purchasers thereof or any other persons or corporation to apply 
to this and other courts having jurisdiction in the several cases in 
foreclosure proceedings against the several divisions of the said To- 
ledo, Cincinnati & St. Louis railroad for contribution towards the 
said amount from said several divisions or the said purchases 
thereof, or in the event of the payment of the same by said pur- 
chasers of said Southeastern Division to apply for a distribution 
thereof over and among said other divisions according to the 
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percentage of contribution and distribution applicable thereto as 
herein and in said other causes of foreclosure has been or may be 
determined, or to collect or enforce the payment of said sum by the 
said Toledo, Cincinnati & St. Louis Railroad Company or out of and 
against any property thereof, all as the rights not now passed upon 
but expressly reserved as to such contribution of the said parties 
purchasers of said respective mortgage divisions and said Toledo, 
Cincinnati and St. Louis Railroad Company, as between each other, 
shall appear and as this court and any other court having Juris- 
diction in or touching the premises heretofore may have determined 
or shall order, adjudge, and decree. 


And thereupon the said Central Trust Company of New York 
prays an appeal to the Supreme Court of the United States from the 
orders and decrees so made, and the said Central Trust Company 
also prays an appeal to the Supreme Court of the United States from 

the said rulings hereinbefore mentioned, to which it excepted 
103 as aforesaid, which exceptions are allowed, and this court 

allows both of the appeals so prayed upon the said appellants 
filing a bend herein, with sufficient security, to be approved by this 
court, in the sum of eight thousand dollars, which appeal shall, dur- 
ing the pendency and until the determination thereof, supersede 
this decree and all enforcements thereof by or on behalf of the said 
intervenor. 


And in like manner from the rulings hereinbefore set forth to 
which the Dayton, Fort Wayne and Chicago Railroad Company ex- 
cepted as aforesaid, which exceptions are also allowed, the Dayton, 
Fort Wayne and Chicago Railroad Company also prays a like ap- 
peal from the orders and decrees so made, except from so much 
thereof as provides that the same is without prejudice to any con- 
tribution by any of the purchasers under the provisions of the 
said order or realized under any resale made under this order, and 
this court allows the same, the said appellants filing herein a bond 
for costs in the sum of five hundred dollars, with sufficient security, 
to be approved by this court. 


THe UnITep STATES OF AMERICA, “a 
Southern Dist. of Ohio, Western Division, { ~ 


I, Benjamin R. Cowen, clerk of the cireuit court of the United 
States within and for the division and district aforesaid, do hereby 
certify that the foregoing entry is truly taken and correctly copied 
from the journal of said court. 


In witness whereof I have hereunto 

Seal of the Cireuit Court, set my hand and affixed the seal of said 

South’n Dist. of Ohio. — court, at the city of Cincinnati, O., this 
11th day of September, A. D. 1889. 


B. R. COWEN, Clerk, 
By R. C. GEORGI, Dep. 


ae 


R. S. GRANT. 47 


104 [Endorsed:] Exhibit No. 6 A to billof review: Case 4217. 

Copy. No. 3554. U. 8S. circuit court, southern district of 
Ohio, western division. Central Trust Co. of New York vs. Toledo, 
Cincinnati & St. Louis R. R. Co. et al. Order for resale of South- 
eastern Division upon decree in favor of the intervenor, R.S. Grant. 
Entered Jan’y 28, ’89, Journal Y, 182. 


Endorsed on cover: S. Ohio C.C. U.S. No. 1282. The Central 
Trust Company of New York, appellant, vs. R.S. Grant. Filed Oc- 
tober 2, 1889. 
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same court, have been sufficiently stated in the brief sub- 
mitted by us in numbers 1,277 to 1,280, on the motions to 
dismiss or affirm. We desire, however, to correct certain 
statements made by appellees’ counsel in their printed 
brief submitted herein. Appellees (page 5 of brief) say 
that the orders of December 22, 1883, were set aside by | 
the court of its own motion. While those orders do so 
state, yet they also state that the cause came on to be heard 
upon the intervening petitions of R. S. Grant and The 
Grant Locomotive Works. It is also to be remembered 
these orders were not set aside until after notice to R. S. 
Grant and the Grant Locomotive Works, nor until after 
they had been fully heard. The offer of appellees to file 
answers and aftidavits was immaterial, because the inter- 
vening petitions were taken as true in granting the relief 
embraced in the order of April 10. 

Appellees further claim that the order of June 11, 
1887, entered in cases 3,554 and 3,578, declaring the order 
of April 10, 1884, void, had the effect of annulling all pro- 
ceedings taken in pursuance thereof, and that the appear- 
ance by Grant and the Grant Locomotive Works before 
the master, in the prosecution of their claims for compen- 
sation for use and deterioration of their locomotives, can 
have no effect upon their present contention. To this we 
answer that the order appointing the master before whom 
these intervenors appeared was an order of April.5, and 
not April 10. No attempt has ever been made to rescind 
that order. But if the order of April 10, 1884, which di- 
rected that R. S. Grant and The Grant Locomotive Works 
appear and make proof before the master appointed under 
the prior order, as to the amount of compensation due 
them for use and deterioration of locomotives, be a nul- 
lity, as claimed, then R. 8S. Grant and The Grant Locomo- 
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tive Works are in the position of having voluntarily ap- 
peared there and submitted their proofs. 

Appellees further speak (see brief, p. 6) of the sale of 
the “south-eastern division,” under foreclosure in the suit 
of The Central Trust Company ; and of the sale of the “ Cin- 
cinnati Northern division,” under foreclosure suit brought 
by the same complainant. We desire to call attention to 
the fact that this should be treated as mere convenience of 
speech. So faras the rights of the mortgagees are concerned, 
there is no such thing as the “ south-eastern division ” nor . 
the * Cincinnati Northern division.” These mortgages were 
not made by the same mortgagor upon different sections or 
parts of the same railroad ; but each mortgage, as has repeat- 
edly been said, is made by a different mortgagor to secure 
different sets of bonds, and on different property, and the 
law of Ohio is very careful to preserve intact the rights of 
lien-holders against impairment by railroad consolidation. 


ARGUMENT. 


1. The first ground alleged for the motion to dismiss 
the appeals in these cases is that The Central Trust Com- 
pany did not have sufficient interest to maintain a bill of 
review. That subject has been already sufficiently dis- 
cussed in our brief in the other cases. 

2. The next ground suggested is that the bills of re- 
view were not filed in the court below until after the rec- 
ord in 3,554 and 3,578 had been removed into this court, 
and consequently not until after the Circuit Court had lost 
all jurisdiction and right to grant the prayer of such bills. 
This claim necessarily assumes that the record in 3,554 and 
the record in 3,578 were removed from the Circuit Court 
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at a time of day on January 28, 1889, prior to the time when 
the bills of review were filed that day. Appellees claim that 
it must be assumed that the decrees in 3,554 and 3,578, at 
the foot of which an appeal was allowed, were entered at 
an earlier moment on the 28th of January, 1889, than the 
time at which the bills of review were filed. There is 
no foundation in fact for this presumption, as we will show 
later. 

The claim of the appellees that the jurisdiction of the 
Circuit Court was ousted from the moment of the enter- 
ing of the decrees of January 28, 1889, with an allowance 
of an appeal appended thereto, is claimed upon the doc- 
trine of relation; but we think that doctrine can not be 
invoked in order to cut off these bills of review. Rela- 
tion is a fiction of law resorted to for the purpose of ac- 
complishing justice, and not in order to defeat a remedy. 

Lynch v. Bernal, 9 Wall. 315. (See p. 325.) 
Gibson v. Chouteau, 13 id. 92. (See p. 101.) 


Moreover, the appeals allowed in 3,578 and 3,554 were 
to take effect only upon the.appellants’ filing a bond with 
suflicient surety to be approved by the court, in the sum 
of $5,000, which appeal during the pendency thereof should 
supersede the decree (p. 91, Record, 1,277). The giving of 
the bond and its approval was part of the allowance of the 
appeal. The allowance of the appeal would not take effect 
until such bond was given and approved. The bond was 
not given and approved until several days thereafter, viz., 
January 31, 1889. There is no difference between an ap- 
peal taken in open court during the term at which the 
decree is passed, and one taken out of court before a 
judge, except that in the latter case a citation is necessary 
to the adverse party. 

Hudgins v. Kemp, 18 How. 537. 
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In Draper v. Davis, 102 U. 8S. 370, this court said: 

“ When the original bond was accepted by the justice and 
the citation signed, an appeal was allowed and security 
taken, which operated as a supersedeas. That transferred 
the jurisdiction of the suit appealed to this court. 
From that time the control of the supersedeas, as well as the 
appeal, was transferred to this court.” And, again, in 
Keyser v. Farr, 105 U. S. 265: “After the acceptance of 
the bonds for an appeal, and the docketing of the cause in 
this court, the jurisdiction of the court below was gone. 
From that time the suit was cognizable only in this court. 
In Goddard v. Ordway, 101 U. 8S. 745, there was nothing 
more than the formal order of allowance entered, as in 
this case, with the final decree. Such an order, while in 
that condition, it was held, was subject to the control 
which every court retains over its ordinary judgments dur- 
ing the term.” 

In Ensminger v. Powers, 108 U. 8. 302, this court used 
this language: “ But the appeal to this court was perfected 
by the giving of a bond for costs in January, 1874, and, 
although this court in December, 1875, dismissed the ap- 
peal for failure of the appellants to file and docket the 
cause in this court, yet the cause was out of the court 
below and in this court until within two years before the 
bill in this case was filed.” 

In Goddard v. Ordway, supra, it was decided by this 
court that the allowance of an appeal in open court en- 
tered upon the record may be set aside by that court at 
any time during the term. Such could not be, if the en- 
try of the allowance of the appeal, ipso facto, ousted the 
court below of jurisdiction in the case. 

So, in this case, the term of the Circuit Court of the 
United States at which the decrees, with allowance of ap- 
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peals, were entered, did not end until the first Tuesday of 
February, 1889. Surely, during all of that time, the court 
could have set aside the decrees appealed from, and with 
them the allowance of the appeals. 

The record shows that the final decrees, with allow- 
ance of appeal, conditional as we claim, were entered Jan- 
vary 28,1889. The appeal bonds to operate as supersedeas 
were approved January 31, 1889. In the meantime, the 
bills of review had been passed upon by the court, and had 
been dismissed, or what is the same thing, stricken from 
the files. This occurred on January 29, 1889. (Record, 
1,282, p. 14.) 

It thus appears that the appeals allowed from the de- 
crees of January 28, 1889, were not perfected by giving the 
approved security until after the court had refused to grant 
relief by the bills of review. That relief would have made 
unnecessary the prosecution of the appeals. But when it 
was denied, that course was the only step left to obtain 
justice. 

But, as a matter of fact, our bills of review were 
filed before the appeals of January 28, 1889, were either 
entered or handed by the court to the clerk for entry. 
This is shown by the affidavit of the clerk of the 
Circuit Court, which we have filed in these cases. 
This is corroborated by the order of occurrences as stated 
in the decrees themselves. Those decrees show that the 
first step taken by The Central Trust Company on the day 
on which the matter came before it for hearing, was to ap- 
ply to have the petition, called “ petition for rehearing, 
ete.,” filed in the cases March 15, 1884, then heard. This 
being refused, it is shown that the next step was to apply 
to the court for leave to have a bill of review, which .was 
then ready for filing, allowed to be docketed as of the date 
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of March 15,1884. This being refused, thereby termina- 
ting all discussion as to the steps to further expunge the 
orders of December 22, 1883, the merits of the question 
were taken up. But, before doing so, the bills of review 
_ were filed as independent ‘suits, which we had to do with- 
out leave of court. 


AS TO THE MOTIONS TO AFFIRM. 


It is claimed that the decrees below, striking the bills 
of review from the files, should be affirmed because the 
bills of review were not filed within two years after the 
decrees of December 22, 1883, were entered. 

We claim the bills of review sufficiently excuse the 
delay. There is no statute requiring a bill of review to be 
filed within the same time limited for writs of error. The 
general rule requiring a bill of review to be filed within two 
years is not inexorable. The object of the rule is to guard 
against laches and neglect. This court said in Thomas v. 
Harvie, 10 Wheat. 149, “that bills of review are not 
strictly within any act of limitation prescribed by Con- 
gress; but it is unquestionable that courts of equity, act- 
ing upon the principle that laches or neglect. ought to be 
discountenanced, and that in case of state demands its aid 
ought not to be afforded, have always interposed some 
limitation to suits brought in those courts.” 

The time limited for filing a bill of review by the 
English chancery practice was twenty years. 

2 Dan. Chan. Pr. 1580. 


The present bills of review set forth the following 
reasons why a bill of review could not have been filed 
within two years. 


8 


“ Your orator says it was impossible for it to file a bill 
of review to correct said orders at any time between March 
15, 1884, and June 11, 1887, because said orders had by 
said order of April 10, 1884, been set aside and annulled, 
and your orator was compelled to so regard them and did 
so regard them during said period, and was during said 
period thereby debarred from taking any steps to correct 
said orders. 

And, moreover, your orator says that during said 
period from March 15, 1884, to June 11, 1887, it believed 
aud had the right to believe that said R. S. Grant and said 
Grant Locomotive Works had abandoned all claim of right 
under said orders of December 22, 1883; and so your ora- 
tor says that said period of time between Mareh ‘15 », 1884, 
and June 11, 1887, ought not be counted against it in filing 
its bill of review. 

(Record, 1282, page 9.) 


In Lnsminger v. Powers, 108 U. 8. 302, a bill in equity 
had been filed in 1867 by Bridget Powers and the city of 
Memphis to enjoin the assertion by defendants, Ensmin- 
ger and Sears, of title acquired by tax sale to the lot of 
land described in the bill. The case below resulted in a 
decree dismissing the bill, December 27, 1873. The City 
of Memphis and Bridget Powers appealed to this court, 
January, 1874. The cause, on the 13th of December, 1875, 

‘ame on for hearing and was dismissed for want of com- 
pliance with certain rules of court, and was remanded to 
the Circuit Court for execution and further proceedings. 

On September 9, 1876, nearly three years after the decree 
was entered, Bridget Powers filed a bill of review to reverse 
the decree of December 27, 1875, previously appealed from. 
The objection that said bill of review was not filed within 
two years was disposed of by this court as follows: 

“Tt was not filed within two years after the decree of 
December, 1873, was rendered. But the plaintiffs in that 
decree appealed from it to this court, it being a final decree. 
A bill of review must ordinarily be brought within the 
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time limited by statute for taking an appeal from the de- 
cree sought to be reviewed, where, as here, the review 
sought is not founded on matters discovered since the de- 
cree. But the appeal to this court was perfected by the 
giving of a bond for costs in January, 1874, and although 
this court, in December, 1875, dismissed the appeal for the 
failure of appellants to tile and docket the cause in this 
court, yet the cause was out of the court below and in this 
court until within two years before the bill in this court 
was filed. The pendency of the appeal by Bridget Powers 
would have been a valid objection to the filing of a bill of 
review by her for the errors in law now alleged, and, in- 
asmuch as the appeal was not heard here on its merits, 
but the prosecution of it was abandoned, we are of opin- 
ion that the bill of review was filed in time. While the 
appeal was pening here, although there was no supersedeas, 
the circuit court had no jurisdiction to.vacate the decree, 
in pursuance of the prayer of a bill of review, because such 
relief was beyond its control. The time during which that 
control was suspended to await the orderly conduct of busi- 
ness in this court in regard to hearing the appeal, is not to 
be reckoned against Bridget Powers in this case, although 
she joined in the appeal.” 

It would have been absurd for The Central Trust Com- 
pany to have filed a bill of review to reverse these decrees 
after they had been set aside. The Central Trust Company 
had a right to rely upon the correctness of the decision of 
the judge who set the orders aside, particularly in view of 
the fact that the intervening petitioners took no steps to 
prosecute an appeal from that order, although they 
prayed an appeal which was disallowed. But the dis- 
allowance of such appeal was no excuse for the failure 
to prosecute the same, as they could have obtained a 
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mandamus to compel the allowance of the appeal, had the 
decrees been appealable. 

If The Central Trust Company had filed a formal bill 
of review to reverse the orders in question after they had 
been previously set aside under proceedings already taken, 
such bill must have been stricken from the files. On appeal 
to this court from that order, the present appellees would 
have been placed in the attitude of being obliged to consent 
to a reversal by this court, or abandon the claim that the 
orders of December, 1883, were final. 

In Buckner v. Forker,7 Dana, 51, the Court of Appeals 
of Kentucky said that as a bill of review had not been 
filed until nine years after the decree was rendered, and 
that as no sufficient ground was shown for not having filed 
a bill of review for its reversal within the time limited 
for the prosecution of writs of error, the bill of review 
ought not to be sustained as to errors of law upon the 
record. 

The cases all recognize that there may be sufficient 
ground for not filing a bill of review within the period 
limited for writs of error. No general rule, however, 
seems to be laid down as to what will constitute such 
ground. The answer ought to be found by recourse to 
the reason for the adoption of the rule of limitation, and 
by applying the principle ratione cessante cessat et ipsa lex. 
The reason for limitation being to discourage laches and 
neglect, it ought not to be applied where they’ do not 
exist. In the present instance, the Circuit Court had 
set aside the decrees of December 22, 1883, upon what our 
adversaries delight to claim was merely a * petition for 
rehearing.” That decision, and all that it implied with 
reference to the finality of those decrees, was acquiesced 


ee ‘ si , : : : 


~ 


1] 


in by the present appellees, because they failed to pros- 
ecute their appeal to this court. 

If Bridget Powers (Ensminger v. Powers, supra) was 
entitled to have the time not counted against her, which 
she had consumed in her appeal to the Supreme Court, it 
scems, on clearer grounds, that time during which, by 
the court’s decision, resort to a bill of review is rendered 
not only unnecessary, but practically impossible, should 
not be counted. Not until the order of June 11, 1887, 
setting uside the order of April 10, 1884, was it considered 
by the court that a bill of review was necessary. Upon so 
holding, the court should have allowed a bill of review to 
be filed in accordance with the prayer of the petition of 
March 15, 1884, that it be taken as a petition for leave to 
file bill of review, if such bill was, in the judgment of the 
court, necessary. As before stated, the court practically 
decided, by the order of April 10, 1884, that a bill of re- 
view was not required. Should we presume to know bet- 
ter than the court, and have filed a bill of review notwith- 
standing ? 

In Edmondson v. Moseby’s Heirs, 4 J. J. Mar. 502, the 
court said: “There does seem to be obvious propriety, 
as a general rule, to apply for leave to file any bill to re- 
verse, ulter, or explain a decree. And the cases in which 
it was done without the consent of the court previously 
given ought to be considered as exceptions to the general 
rule. But should a party choose to waive the right which 
he has, under the exception, and apply to the court, it 
may be a serious injury to him to have his application re- 
jected if his case merits relief. What would be his remedy 
in such a case? Should he file his bill in the clerk’s office 
and demand process upon it? Might not the clerk be con- 
sidered as acting in contempt of the authority of the court, 


12 


the court entered upon the records?” 

“The opinion of the court entered upon the records” 
in this case (vide order of April 10, 1884) was that the or- 
ders of December 22, 1883, were not final orders, and, 
therefore, a bill of review was not needed to give the court 
jurisdiction to set them aside. The record so stood until 
June 11, 1887, when other judges decided that the decrees 
of December 22, 1883, were final decrees, and could have 
been reversed in the same court only by a bill of review. We 
submit that during the period from April 10, 1883, until 
June 11, 1887, it would have been a “ violation of the 
opinion of the court” entered upon its record for us to 
have filed a bill of review to set aside an order which the 
court had already rescinded. When the court made the 
order of June 11, 1887, it left our application for a bill 
of review still pending and unacted upon, and it is pend- 
ing to this date in that case. It seems to us that justice 
requires either that the present bill of review, by reason 
of the pending application, be considered as dating from 
March 15, 1884, or else that the time intervening between 
April 10, 1884, and June 11, 1887, should not be counted 
against us. 

Respectfully submitted. 
EDWARD COLSTON, 
GEORGE HOADLY, Jr., 
Attorneys for Appellants. 
CINcINNATI, March, 1890. 
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{Supreme Court of the United States, 


OCTOBER TERM, 1889. 


THe CeEnTRAL Trust COMPANY OF 
New York, 
Appellant, 
vs. ) No. 1281. 
THe Grant Locomotive Works and 
THE AMERICAN Loan AND TRUST 
CoMPANY. 


THE CENTRAL Trust COMPANY OF 
New York, 
Appellant, \ No. 1282. 


VS. 
R. S. GRAnrt. 


Motions to Dismiss and Affirm. 


On this fifth Monday of March, 1890, being the 31st day of 
March, 1890, in the October Term of the year 1889, come the ap- 
pellees, the Grant Locomotive Works, The American Loan and 
Trust Company and R. S. Grant, and severally move this court that 
the appeals of the Central Trusi Company, appellant in these causes 
respectively, be dismissed for the reason that the appellant has not 
shown upon the records herein and has not any right to appeal 
from the decrees in the Circuit Court of the United States for the 
Southern District of Ohio, from which the said appeals purport to 
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have been taken, and upon the ground that this court has no juris- 
diction to entertain either of said appeals. 

The appellees, the Grant Locomotive Works, the American Loan 
& Trust Company and R. S. Grant, also at the same time move this 
court to affirm the several decrees of the Circuit Court of the United 
States for the Southern District of Ohio, appealed from by the ap- 
pellants herein, upon the ground that even if this court has jurisdic- 
tion to entertain the said appeals, it is nevertheless manifest that the 
said appeals were taken for delay only, and that the question upon 
which the jurisdiction of this court depends are so frivolous as not 
to require further argument. 

The said appellees, pursuant to the provisions of said Rule 6, 
file herewith their printed brief in support of their said motions, and 
also an affidavit of the deposit in the mail at the post-office, in the 
City of New York, of notices of these motions and of the brief in 
support thereof, addressed to Edward Colston, Esq., counsel for 
the appellants of record in this court, at Cincinnati, Ohio, the proper 
address of the said counsel, at such a time as to reach him by due 
course of mail three weeks before the fifth Monday of March, 1890, 
‘the time fixed for submitting the said motions. 

B. H. Bristow, 
Wma. S. Oppyke, 
Of Counsel for the Appellants. 
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SUPREME COURT OF THE UNITED STATES, 


Ocroser Term, 1889. 


THE CENTRAL Trust CoMPANY OF NEW 
York, ° 
Appellant, 


VS. No. 1281. 
| 


THe Grant Locomotive Works and 
THE AMERICAN LOAN AND TRUST 


CoMPANY. 
, 
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THE CENTRAL Trust Company OF NEW 
York, 
Appellant, 


No. 1282. 
VS. 


R. S. GRAnr. 
sa J 


Brief in support of motions to dismiss the appeals 
herein, united with motions to affirm the decrees ap- 
pealed from under Rule 6, on behalfof the appellees, 
the Grant Locomotive Works, the American Loan 
and Trust Company and R. S. Grant. 


STATEMENT. 


The appeals in these cases were from decrees of the Circuit 
Court of the United States for the Southern District of Ohio, 
entered January 29, 1889. These decrees struck from the files of 
the Court papers purporting to be original bills of review 
filed by the complainant, as trustee for mortgage bond- 
holders, to review certain decrees of the said Court in 
favor of the appellees, for amounts severally in excess 
of $5,000, which had been entered on December 22, 1883, in suits 
brought by the said Central Trust Company for the foreclosure of 
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certain railway mortgages given to the Trust Company as trustee for 
for the said bondholders. 

The motions to dismiss are made upon the ground that the 
appellant has not any right to appeal from the decrees of the Court 
below in either of the said causes and that this Court has no juris- 
diction to entertain the appeals in either of the said causes. The 
motions to affirm are made upon the ground that even if this Court 
has jurisdiction to entertain the said appeals, it is nevertheless 
manifest that the said appeals were taken for delay only and that 
the question upon which the jurisdiction of this Court depends is 
so frivolous as not to require further argument. 

Notices of these motions have been served upon the appellant, 
together with this brief within the time required by Rule 6. The 
full record as filed in this Court has been printed in each of the 
said causes. 


FACTS. 


The bills of complaint in these causes were filed on January 28, 
1889 (Ree., 1281-1282, marg. p. 1). They allege that certain decrees 
made December 22, 1883, in two foreclosure suits in which the ap- 
pellant the Central Trust Company was complainant, in favor of 
the appellees as intervening petitioners claiming property in the 
possession of the Receiver in such suits, were erroneous and should 
be reviewed, reversed and set aside by reason of divers errors and 
imperfections in such decrees (Rec., 1281, marg. p. 21-26; Ree., 
1282, m. p. §9-25). 

Two of the said decrees of December 22, 1883, had been entered 
in the foreclosure suit of the Central Trust Company against the 
Toledo, Cincinnati and St. Louis Railroad Company, the Toledo, 
Delphos and Burlington Railroad Company and another, to foreclose 
a mortgage made by the second-named company upon a portion of 
the railroad of the first-named company before the consolida- 
tion of the two companies, which division is spoken of in 
the litigation as the Southeastern Division (Rec., 1281, 
m. p. 36-54). The other two of the said decrees of 
December 22, 1883 had been entered in the foreclosure suit brought 
by the Central Trust Company against the said Toledo, Cincinnati 
and St. Louis Railroad Company and the Cincinnati Northern Rail- 
way Company, to foreclose a mortgage made by the second named 
company upon a division of the railroad of the first named company 
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before the consolidation of the two companies, which division is 
spoken of in the litigation as the Cincinnati Northern Division 
(Rec. 1281, m. p. 35-52). 

The said decrees of December 22, 1883 were made upon inter- 
vening petitions filed respectively in October, 1883, by the appellees 
the Grant Locomotive Works and the American Loan and Trust 
Company, and the appellee R. S. Grant, praying a surrender of cer- 
tain locomotives in the possession of the Receiver appointed in said 
two foreclosure suits; and alleging that the said locomotives were the 
subject of contracts of conditional sales from the petitioners to the 
railway companies aforesaid respectively, under which contracts 
the title to the locomotives remained in the petitioners, and further 
alleging that by reason of default in making payments for the said 
locomotives the petitioners had a right to immediate payment of the 
whole purchase money or to a return of the locomotives. (Rec. 1281, 
82, m. p. 6-8). 

The said decrees of December, 1883, appear in full at marg. pp. 9 
to 15 of the Record in No. 1281, and at marg. pp. 8-14 of the Rec- 
ord in No, 1282. 

These decrees of December 22, 188%, were made in the October 
(1883) Term of the said Court. The February Term, 1884, of the said 
Court followed and continued not later than April 1, 1884. Pend- 
ing the February Term the appellant, the Central Trust Company, 
filed in the said foreclosure suits its so-called petitions for rehear- 
ing, etc. (Rec. 1281, m. p. 68; Rec. 1282, m. p. 66). These 
petitions neither prayed for process, nor was any process issued 
thereon, or any subsequent hearing had thereon. 

After the expiration of the February Term, and during the suc- 
ceeding April Term, 1884, the Hon. Jonn Baxter, Circuit Judge of 
the Sixth Circuit, sitting in the said Cirenit Court, directed the 
entry of orders in the said foreclosure suits vacating the said decrees 
of December 22, 1883. The said orders appear to have been made 
by the Court of its own motion, and not upon the said petitions for 
rehearing or otherwise. The Court refused leave to the intervening 
petitioners to produce evidence or to appeal from the orders so en- 
tered. These orders will be found at marg. pp. 79 to 82 of the 
Record of No. 1281, and at marg. pp. 80 to 82 of the Record of No. 
1282. 

Subsequently upon application of the said intervening petitioners, 
appellees herein, the said Circuit Court, by order entered June 11, 
1887, set aside the said orders made by Judge Baxter on April 10, 
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1884, adjudging the same null and void, and restoring the said 
decrees of December 22, 1883 (Rec., 1281, m. p. 19; Ree., 1282, 
m. p. 17). No appeals have been prosecuted from these ortlers. 

The appellant claims that certain references to a Master, as to 
the appellees claims, were made and prosecuted under Judge Bax- 
TER'S orders of April 10, 1884, and that the appellees offered proof, 
&ec., thereunder | Rec., 1281, m. p. 18; Ree., 1282, m. p. 16]. But 
the decrees made by Mr. Justice Marruews and Mr. Justice Jackson 
on June 11, 1887, declaring the orders of April, 1884, to be void ab 
tnitio, had the effect of annulling all proceedings taken in pursuance 
thereof. No action taken by the appellees, while protesting against 
Judge Baxrer’s orders and with full reservation of all their rights, 
could prejudice their position. 

Subsequently on January 28, 1889, the said Circuit Court entered 
decrees in the foreclosure suits to enforce the said decrees of Decem- 
ber 22, 1883, requiring the purchasers to pay to the appellees the 
amounts due them under the said decrees, and ordering that in de- 
fault thereof the property bought by the said purchaser should be 
resold to realize the said amounts. These decrees appear at marg. 
pp. Bete 85 to 102 of the Record of No. 1281, and at marg. pp. g@, 
85 to 103 of the Record of No. 1282. 

The said Southeastern Division was sold under foreclosure in 
the suit aforesaid brought by the said Central Trust Company, in 
June, 1884 (Rec. 1281, m. p. 18). The Cincinnati Northern Division 
was sold under foreclosure in the suit aforesaid brought by the said 
Central Trust Company, in July, 1885 (Rec. 1282, m. p. 16). Under 
each of the said sales the purchasers of the Divisions so sold took 
the mortgaged property subject to the enforcement of any prior 
liens adjudged by the Court to be due thereon (Rec., 1281, m. pp. 
88, 98; Rec., 1282, m. pp. 89, 99). 

Pending the hearing of the motions upon which the said decrees 
of January 28, 1889, were made, the appellant, The Central Trust 
Company, asked the Court that its so-called petitions for rehearing, 
&e., filed in the said foreclosure suits March 15, 1884, be then heard 
as petitions for the rehearing of the said decrees of December 22, 
1883, or if that relief were denied, that the same be taken and held 
to be bills of review or bills in the nature of bills of review; or, if 
that relief were denied, that the said petitions be amended and sup- 
plemented in certain respects, as stated in papers then read, and 
be then docketed as original bills of review, as of March 15, 1884; 
which applications were, and every part thereof was, denied in all 
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respects, to which the said appellant excepted (Rec. 1281, m. pp. 85, 
9>; Rec. 1282, m. pp. 87, 96.) From these decrees of January, 1889, 
the Trust Company was allowed appeals (Rec. 1281, m. pp. 92, 
102 ; Rec. 1282, m. pp. 93, 103). These appeals are now Nos. 1277 
to 1280 on the docket in this court. 

Notwithstanding that the Court refused leave to the Central Trust 
Company, appellant herein, to file the proposed amended and sup- 
plemented bill, as above stated, the appellant on the same day did 
file the bills in these causes, which bills had been verified on January 
10, 1889, (Rec. 1281, m. p. 27; Rec. 1282 m. p. 26). 

On the succeeding day, January 29, 1889, the Circuit Court on 
motions made on behalf of the appellees, struck the said bills of 
review from the files of the Court ; from which order the appellant 
prayed and was allowed the appeals herein (Rec. 1281, m. p. 30; 
Rec. 1282, m. p. 29). 

Fuller statements of the essential facts of the whole litigation will 
be found in the briefs on behalf of these appellees in the said causes 
Nos. 1277 to 1280 in this Court, motions to dismiss the appeals in 
which are submitted together with these motions, and the Court is 
respectfully referred to the statements of fact in the said briefs as 
supplementing the statement here made. 


ARGUMENT. 
As to the Motions to Dismiss. 
The appeals of the Central Trust Company, appellant in these 


causes, should be dismissed. 

I. It does not appear ‘that the Central Trust Company as trus- 
tee, or the bondholders whom it represents, have any interest in the 
subject matter of the litigation. 

The questions involved are merely whether the decrees of Decem- 
ber 22, 1883, in the foreclosure suits against the Toledo, Cincinnati 
and St. Louis Railroad Company should or should not now be treated 
as valid, and should or should not now be enforced against the pur- 
chasers of the mortgaged property under the foreclosure decrees in 
the said foreclosure suits. 

The said foreclosure sales were made in the years of 1884 and 
1885 respectively. At the time when the bills in these causes were 
filed in the Circuit Court below, there had already elapsed four or 
more years after the making of the said foreclosure sales. The pro- 
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visions of the said decrees of sale do not appear in the record in 
these causes. It does appear, however, from the decrees of January 
28, 1889, contained in the records, that the purchasers of the mort- 
gaged property foreclosed were ordered to pay the claims of the ap- 
pellees upon the theory that the Court had retained a lien for such 
claims against the property sold (No. 1281, pp. 88, 98; No. 1282, 
pp. 89, 99). 

It appears, therefore, that the foreclosure decrees probably pro- 
vided, in the usual form, that the purchasers should be bound to pay 
all claims ascertained to be prior to the mortgage liens. It is also to 
be presumed that all the proceeds of the foreclosure sales which were 
to enure to the benefit of the bondholders, have long since been dis- 
tributed among them. At any rate, it does not affirmatively appear 
from the record that the bondholders have now any claim or right 
to further payments from the proceeds of the mortgaged property. 
Therefore, upon the record, neither the Central Trust Company nor 
the bondholders whom it represents, have now any such interest in 
the subject matter as will support the appeals in these cases. 

The motions seem, therefore, to be fully supported by the de- 
cision of this Court in the case of The Farmers’ Loan and Trust 
Company vs. Waterman, 106 U. S., 266. 


II. Again, the Circuit Court below was without jurisdiction to 
entertain the bills of review which the appellant attempted to file in 
that Court on January 28, 1889. 

These bills sought to review, for error upon the record only, cer- 
tain decrees made by that Circuit Court more than five years pre- 
viously. The decrees sought thus to be reviewed were decrees made 
in favor of the appellees here, as intervening petitioners in the said 
foreclosure suits, upon claims against the mortgaged property. They 
were, therefore, final decrees under well settled rules, and as such 
appealable to this Court. This being the case the Circuit Court had 
no power to review these decrees after the expiration of two years 
from December, 1883. 

If the appellant had any right to complain of these decrees it 
could either 


(1) Have petitioned the Circuit Court for a rehearing dur- 
ing the October Term of the year 1883 (Equity Rule 88), or 


(2) Have appealed to this Court from the said decrees at 
any time within two years, or 
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(3) If it desired to attack the decrees for new matter or newly 
discovered evidence, it could, after leave of Court first obtained, 
have filed bills of review upon such new facts or newly discov- 
ered evidence, within any reasonable time while the causes re- 
mained in the Court below, and not thereafter (Mitf. vs. Tyler’s 
Equity Pr., 487). 


The appellant, however, availed itself of neithe: of said three 
courses. And, therefore, the said decrees of December 22, 1883, 
were in January, 1889, beyond the power of the Cireuit Court to 
alter, amend or review in any form. 


Barrell vs. Tilton, 119 U. S., 637. 
Ensminger vs. Powers, 108 U. S., 292, 302. 
Bronson vs. Schulten, 104 U. S., 410. 
Buffington vs. Harvey, 95 U.S., 99. 
MeMicken vs. Perin, 18 How., 507. 
Cameron vs. McRoberts, 3 Wheat., 591. 


III. It also appears that the Circuit Court below was, at the time 
the appellant attempted to file its bills herein, without jurisdiction to 
review the decrees of December, 1883, for the reason that these de- 
crees were made in causes which had been removed by the appellant 
into this Court. 

Pending the hearing upon the aforesaid decrees of January 28, 
1889, the Central Trust Company, the appellant herein, prayed 
leave to amend its former so-called petitions for rehearing and to 
supplement the same, so as to make the same bills of review to be 
treated as if filed in March, 1884. Papers were presented to the 
Court representing the proposed amendinents (Rec., 1281, pp. 85- 
86 and 95-96 ; Rec., 1282, pp. 86-88 and 98). These prayers of the 
Central Trust Company, appellant, having been denied, it excepted 
to the same, and thereupon prayed appeals from the whole of the 
said decrees to this Court, which appeals were allowed. These ap- 
peals were duly perfected and are now before this Court as causes 
Nos. 1277 to 1280, motions to dismiss the appeals in which causes 
are submitted together with these motions. 

It is submitted that the original foreclosure suits below were thus 
removed to this Court, as of January 28, 1889, and that no bills of 
review of any decree in the course of those suits could then be enter- 
tained by the Cireuit Court below. 

The bills in these causes were verified on January 10, 1889, and 
were evidently the papers presented to the Circuit Court below on 
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January 28, 1889, when the decrees made on that day were entered. 
It is evident, therefore, that the bills in these causes were not filed 
until after the entries of the decrees of January 28, 1889, on which 
appeals were allowed to the Central Trust Company, and those 
causes removed to this Court. 

The Circuit Court below being, therefore, without jurisdiction to 
entertain these bills, the appeals here cannot be entertained, but 
must be dismissed. 


As to the Motions to Affirm. 


Even if this Court should see fit not to sustain the motion to dis- 
miss the appeals herein, nevertheless the decrees should be affirmed 
under the provisions of Rule 6, since the questions upon which the 
jurisdiction of this Court depends are purely frivolous, and the ap- 
peals have evidently been taken merely for purposes of delay. 


I. The Court below being without jurisdiction to entertain these 
bills, both for the reason that more than two years had elapsed since 
the entry of the decrees sought to be reviewed and for the reason 
that the causes in which such decrees had been made had been re- 
moved to this Court, it was plainly the duty of the Court below to 
strike these bills from its file. 


II. The bills in these causes clearly purport to be original bills for 
the review of former decrees, upon the record merely and not upon the 
ground of any new matter or newly discovered evidence. Even if 
the bills rested upon new matter or newly discovered evidence, never- 
theless they could not be filed without leave of the Court first had 
and obtained, and that leave not only had not been obtained, but 
had been substantially refused. | | 

The appellant's bills being based upon error upon the record 
merely, the Circuit Court had no jurisdiction to entertain the same 
after two years had passed since the entry thereof in December, 
1883. 

Ensminger vs. Powers, 108 U. S., 292. 

Clark vs. Killian, 103 U. S., 766. 

Kennedy vs. Georgia State Bk., 8 How., 586. 
Whiton vs. Bank of U. S., 13 Pet., 6. 
Thomas vs. Harvie’s Heirs, 10 Wheat., 146. 
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III. For the reasons more fully stated in the brief filed on behalf of 
the appellees herein in causes 1277 to 1280, on motions submitted 
with these motions, it is clear that the decrees of December 22, 1883, 
sought to be impeached by the bills attempted to be filed in these 
causes, are not only now unimpeachable from lapse of time, but were 
in all respects correct and binding decrees. 


IV. In another aspect, the decrees of December 22, 1883, appear, 
upon the face of the bills attempted to be filed in these causes, to be 
nothing more than evidences of the contract which the Court below, 
being in the possession of the mortgaged property through its 
Receiver, had full power to authorize its Receiver to make for the 
purchase of property imperatively needed in the administration of 
the railroads in his hands. In authorizing the making such con- 
tracts the Court was fully advised through its officer, the Receiver, 
and was under no obligation to notify or consult the mort- 
gage trustee or the other parties interested in the _ prop- 
rty. The obligations of the contract of purchase’ thus 
entered into by the Receiver under authority of the Court, created a 
Receiver’s debt, which under well-established rules became a lien 
upon the mortgaged property prior to the mortgage liens. The rights, 
therefore, of the appellees to require payment of the purchase money 
of their locomotives from the mortgaged property, do not neces- 
sarily rest upon these decrees as decrees merely, but are contract 
rights which cannot be impeached or impaired on the demand of the 
appellant or of any one else, without the consent of the appellees. 

B. H. Bristow, 
Biurorp WIison, 
Wm. S. Oppyke, 
Of Counsel for the Appellees. 
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“FERDINAND DE 8ST. GERMAIN VS. EMANUEL BRUNSWICK. 1 


a In the Circuit Court of the United States of America of the 
Ninth Judicial Circuit in and for the District of California. 


EMANUEL BRUNSWICK vs. FERDINAND DE St. Germain. No. 2468. 


l Bill of Complaint. 


To the honorable the justices of the circuit court of the United States 
for the ninth circuit, within and for the district of California, sit- 
ting in equity : . 

Emanuel Brunswick, of San Francisco, State of California, brings 
this his bill against Ferdinand de St. Germain, doing business at the 
city and county of San Francisco, State of California, under the firm 
naine and style of Jacob Strahle & Co., said defendant residing in 
said city, county, & State. 

And thereupon your orator complains and says that heretofore, to 
wit, before the seventh day of Junuary, in the year one thousand 
eight hundred and sixty-eight, your orator, Emanuel Brunswick, the 
complainant herein, was the original and first inventor of a certain 
new and useful invention, to wit, a revolving rack for holding bil- 

liard cues; that the same was a new and useful invention, 

2 and consisted of a revolving rack for holding billiard cues; 

that the same was not known or used by others before said 
invention, and at the time of complainant’s application for a patent 
therefor had not been in public use or on A for two years, nor 
abandoned, nor was it proved to have been abandoned. 

That the said Emanuel Brunswick, complainant herein, being so as 
aforesaid the inventor thereof, on the seventh day of January, A. D. 
1868, upon due application therefor, did obtain the letters patent of 
the United States for the said invention granting and securing to him 
for the full term of seventeen years from the last-named date the full 
and exclusive right and liberty of making, constructing, using, and 
vending to others to be used the said invention and improvement 
throughout the United Statesand the Territoriesthereof. Suid letters 
patent were issued in due form of law under the seal of the Patent 

Office of the United States and were signed by the Secretary of 
3 the Interior and countersigned by the Commissioner of Patents 

of the United States, were delivered to your orator, and bore 
date the day and year last aforesaid, a description whereof and of 
said invention more fully appears in said letters patent; which said 
letters patent are in due form of law and are ready in court to be 
produced by the plaintiff, or a duly authenticated copy thereof. And 
your orator says that he is still the owner and holderof the said letters 
patent and of the rights, privileges, and liberties by them granted. 

That prior to the issuing of said letters patent as aforesaid all 
proceedings were had and taken which were required by law to be 
had or taken previous to the issuance of letters patent granting 
special rights and liberties for new and useful inventions. 

And your orator further shows unto your honors that always since 

the grant of said letters patent, in the exercise of the full 


4 and exclusive right and liberty so granted as aforesaid, your 


complainant has made, constructed, used, and vended to 
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others to be used the said improvements so patented, and has had 
and maintained, until the infringement hereinafter complained, 
possession of the said improvement and invention under and by 
virtue of said letters patent, and has never acquiesced in any inva- 
sion or infringement of his said rights. 

And your orator further shows unto your honors that the re- 
spondent herein, having full knowledge of the premises and in 
violation of your orator’s exclusive right, liberty,and privilege as 
aforesaid, and utterly disregarding the same, has, in violation of the 
said letters patent and before the filing of this bill of complaint, 
without the license of your orator or any license under his, said 
complainant’s, said letters patent, in the said district and State of 

California, has manufactured, used, and sold and still con- 
i) tinues to manufacture, use, and sell many revolving racks for 

holding billiard cues embracing the improvement and in- 
vention described in said letters patent and so secured to your orator : 
how many your orator is unable to say, but prays that the respond- 
ent may discover and set forth in his answer to this bill; and your 
orator ‘alleges that the revolving racks for holding billiard cues 
made, used, and sold by the respondent are infringements of said 
letters patent, and were made according to the invention therein 
described and thereby protected and secured to your orator as afore- 
suid, and contrary to law and the form of the statutes of the United 
States in such cases made and provided. 3 

And your orator further says that on or about the seventeenth 
day of February, A. D. 1873, a suit was commenced in the circuit 
court of the United States of America in the seventh circuit, and 
in the district of Illinois, by the complainant, Emanuel Bruns- 

wick, who was then and is now the owner of said letters 
6 patent and of the rights, liberties, and privileges by them 
granted and conferred, against J. M. Brunswick, Anton F. 
Froscher, Moses Bensinger, and Leo Schmidt for infringement of 
suid letters patent; that in said action the validity of said letters 
patent was put in issue by the pleadings and fully adjudicated on 
the trial thereof, and said court, on or about the seventeenth day of 
May, A. D. 1877, adjudged said letters patent to be valid in all 
respects and in full force and effect, and entered a decree and judg- 
ment in favor of the complainant, Emanuel Brunswick, and against 
the defendants above named in said action. Said court then and 
there had full jurisdiction of the parties to and subject-matter of 
said action, and that said judgment was rendered after hearing the 
proofs adduced by both parties in said action, and the attorneys for 
both parties appearing and contesting the said action. 
And your orator shows that he is informed and believes 
7 and so states to be true that the respondent in this action 
intends to continue to infringe upon said letters patent and 
to unlawfully use said inventions, as he has already been doing. 

Your orator further shows that he has requested the respondent 
to desist from the use of said invention and to account to your ora. 
tor for the damages which he has sustained, but that the respondent 
refuses either to so desist or account. 
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And your orator further shows unto your honors that he will be 
subject to great and ‘irreparable injury unless he shall obtain from 
your honors the relief hereby sought. 

To the end, therefore, that the said respondent may, upon his 
corporal oath, full, true, direct, and perfect answer make to all and 

ee singular the matters hereinbefore stated and charged as fully and 

| particularly as if the same were hereinafter repeated and thereunto 

distinctly interrogated, according to the best.of his knowledge, in- 

. formation, and belief, and more especjally that he may answer and 
set forth— 

8 Ist. Whether he has or has not manufactured before the 

filing of this bill large numbers of revolving racks for hold- 

ing billiard cues, and how many, and how the same are constructed, 

and wherein they differ from those described in the said letters 

patent. 

2d. Whether he has on hand a large number, and how many, re- 
volving racks for holding billiard cues, and how the same are con- 
structed. 

And that the said respondent may answer the premises and he 
may he decreed to account for and pay over to your orator all such 
gains and profits as have or might have accrued to him from pur- 
chasing or making and selling or using such improvements in re- 
volving racks for holding billiard cues. 

And your orator further prays this honorable court to assess or 

cause to be assessed the damages which the complainant, 
9 Emanuel Brunswick, has sustained by.reason, of the premises 
4 and the infringements herein complained of, and that said 
| damages when so assessed may be increased to an amount not ex- 
ceeding three times the sum at which they shall be assessed, and 
that the respondent be adjudged and decreed to pay to your orator 
the damages so assessed, and also the amount to which they may be 
increased, in addition to the gains and profits above prayed for. 
And your orator further prays that the respondent herein may be 
restrained by an injunction issuing out of this honorable court from 
making, using, or vending to others to be used or transferring in any 
way — embracing the improvements aforesaid so secured to your 
orator as aforesaid, and that the revolving racks for holding billiard 
cues so manufactured or purchased or in any manner obtained by 
them, and now in possession of said respondent, may be destroyed 
or delivered up to your orator, and for such other and further 
10 __ relief as the nature of the case may require and to your honors 
may seem meet. 
P May it please your honors to grant unto your orator not only a 
writ of injunction conformable to the prayer of this bill, but also the 
f — writ of subpeena, directed to the said respondent, Ferdinand de St. 
| Germain, doing business, as aforesaid, under the firm name & style 
of Jacob Strahle & Co., commanding him to appear and answer this 
bill of complaint and to do and receive what to your honors shall 
seem meet. 


| And your orator will ever pray, &c. 
| ROTHCHILD: & MARX, 


) Solicitors for Complainant. 
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STATE OF CALIFORNIA, 
City and County of San Francisco, 


Emanuel Brunswick, being duly sworn, on his oath says that he 

is the complainant in the foregoing-entitled case; that he has heard 

the foregoing bill of complaint read and knows the contents 

11 thereof, and that the same is true of his own knowledge 

except as to the matters therein stated on information or 
belief, and as to those matters he believes it to be true. 


EMANUEL BRUNSWICK. 


Subscribed and sworn to before me this twelfth day of October, 


A. D. 1880. 
DAVID LYON, 
Commissioner U. S. Circuit Court, Dist. of Cal. 


Endorsed: Filed October 25th, 1880. L. S. B. Sawyer, clerk. 
12 Subpeena. 
UNITED STATES OF AMERICA: 


Circuit Court of the United States, Ninth Circuit, District of 
California. In Equity. 


The President of the United States of America, Greeting, to Ferdi- 
nand de St. Germain, doing business at the city and county of 
San Francisco, State of California, under the firm name and style 
of Jacob Strahle & Co.: 


You are hereby commanded that you be and appear in said cir- 
cuit court of the United States aforesaid, at the court-room, in San 
Francisco, on the first Monday of December, A. D. 1880, to answer 
a bill of complaint exhibited against you in said court by Emanuel 
Brunswick, who is a citizen of the State of California, and to do and 
receive what the said court shall have considered in that behalf; 
and this you are not to omit under the penalty of five thousand dol- 

lars. 
13 Witness the Honorable Morrison R. Waite, Chief Justice of 
the Supreme Court of the United States, this 25th day of 
[sEAL.] October, in the year of our Lord one thousand eight hun- 
dred and eighty, and of our Independence the 105th. 
L. S. B. SAWYER, Clerk, 
By J. F. O’BEIRNE, 
Deputy Clerk. 


Memorandum Pursuant to Rule 12, Supreme Court U. S. 


You are.hereby required to enter your appearance in the above 
suit on or before the tirst Monday of Deeember next at the clerk’s 
office of said court, pursuant to said bill ; otherwise the said bill will 
be taken pro confesso. 


L. S. B. SAWYER, Clerk, 
By J. F. O’BEIRNE, 


Deputy Clerk. 
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Endorsed. 


U. S. Marswav’s Orrice, District oF CALIFORNIA. 


14 I hereby certify that I received the within subpeena on the 
26th day of October, 1880, and personally served the same on 
the 26th day of October, 1880, by delivering to and leaving with 
Ferdinand de St. Germain, said defendant, personally, at the city 
and county of San Francisco, in said district, a certified copy thereof, 
together with a certified copy of bill of complaint attached thereto. 
San Francisco, October 26th, F880. : 
A. W. POOLE, 
U. S. Marshal, 
By C. H. PETERSON, Deputy. 


Filed October 26th, 1880. 
L. S. B. SAWYER, Clerk, 
By J. F. O'BEIRNE, Dep’y CVE. 


15 Demurrer. 


In the Circuit Court of the United States for the Ninth Circuit, 
within and for the District of California. 


v8. 


EMANUEL Brunswick, Complainant, 
| uity. 
FERDINAND DE St. GERMAIN, Defendant. 


. The defendant, by protestation, not confessing or acknowledging 
all or any of the matters and things in the said complainant’s 
bill contained to be true in such manner and form as the same are 
therein and thereby set forth and alleged, does demur to the said 
bill, and for cause of demurrer shows that the complainant hath not 
by hissaid bill made such a case as entitles him in a court of equity 
to any discovery from this defendant or to any relief against 
him. 
16 And for a further cause of demurrer this defendant shows 
that by the said bill the complainant seeks the enforcement 
of a penalty against this defendant, and that the discovery de- 
manded, and every part thereof, is in aid of the same, when by the 
ancient and approved rule of this honorable court no person shall 
exhibit a bill of complaint calling for a discovery to aid in the en- 
forcement of a penalty. 

And for a further cause of demurrer the defendant says that the 
said complaint does not describe or set forth any new or useful in- 
vention or discovery or any invention or discovery patentable under 
the patent laws of the United States, but, on the contrary, the de- 
scriptions of the alleged inventions contained in said complaint 
show that the same is not patentable. 

Wherefore defendant prays judgment that said action may be dis- 


missed. 
WHEATON & SCRIVNE 
Att’ys for Defendant. 
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17 STATE OF CALIFORNIA, \ ns 
City and County of San Francisco, { *’ 


F. de St. Germain, being duly sworn, doth depose and say that he 
has read the foregoing demurrer to the bill of compiaint in this suit, 
and that the same is not interposed for the purpose of delaying said 


suit or any proceedings therein. 
F. pe St. GERMAIN. 


Subscribed and sworn to before me this 16 day of Feb., 1881. 
[SEAL. ] GEO. T. KNOX, 
Notary Public. 


I certify that, in my opinion, the foregoing demurrer of F. de St. 
Germain, defendant, to the bill of complaint of E. Brunswick, com- 
plainant, is well founded in law and proper to be filed in the above 


cause. 
M. A. WHEATON, 
Counsel for Defendant. 


18 Endorsed: Due service of a copy-of the within demurrer 

admitted this 16th day of Feb., 1881. Jno. L. Boone, att’y 
for complainant. Filed 16 February, 1881. L. 5. B. Sawyer, clerk, 
by J. F. O’Beirne, dep’y cl’k. 


19 Notice Waiving Penalty. 


In the United States Circuit Court, District of California, Ninth 
Circuit. 


v8. 


EMANUEL Brunswick, Complainant, 
FERDINAND DE St. GERMAIN, Respondent. 


To Ferdinand de St. Germain, respondent, and Messrs. Wheaton & 
& Serivner, his solicitors: 
The above-named complainant hereby waives the penalty asked 
for in the prayer of the bill filed in the above-entitled case. 
JOHN L. BOONE, 
Solicitor for Complainant. 


Endorsed : Service and receipt of a copy of within notice admitted 
this 2nd day of April,1881. Wheaton & Scrivner, attorney for def’t. 
Filed April 4th, 1881. L. S. B. Sawyer, clerk, by J. F. O’Beirne, 
dep’y cl’k. 

20 Order Overruling Demurrer. 


At a stated term, to wit, the July term, A. D. 1881, of the circuit 
court of the United States of America of the ninth judicial circuit in 
and for the district of California, held at the court-room, in the city 
and county of San Francisco, on Monday, the 19th day of Septem- 
ber, in the year of our Lord one thousand eight hundred and eighty- 


one. 
Present: The Honorable Lorenzo Sawyer, circuit judge. 
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E. BRUNSWICK ! 
v8. 
F. pE St. GERMAIN. 

This cause, heretofore argued and submitted to the court for con- 
sideration and decision upon the demurrer herein, having been 
duly considered, it is ordered that said demurrer be, and the same 

is hereby, overruled, with leave to defendant to answer on 
21 or before the next rule day on payment of twenty dollars 
costs. 

I hereby certify that the foregoing is a full, true, and correct copy 
of an order made and entered in the above-entitled cause. 

Attest my hand and the seal of said circuit court this 


[seaL.] 27 day of May, 1886. 
L. S. B. SAWYER, Clerk, 


By F. D. MONCKTON, 
Deputy Clerk. 


22 In the Circuit Court of the United States for the Ninth Cir- 
cuit, District of California. 


v8. 


EMANUEL Brunswick, Complainant, ! 
FERDINAND DE St. GERMAIN, Defendant. 


Answer. 


This defendant reserving to himself all right of exception to the 
suid bill of complaint, for answer thereto saith : 

Defendant denies that the said complainant was the original or 
first inventor of any new or useful invention consisting of a re- 
volving rack for holding billiard cues. 

Denies that said alleged invention was new at the time of the 
alleged discovery thereof; on the contrary, defendant avers that at 

the time of the alleged discovery thereof and of complainant’s 
23 ~=application for a a as alleged in said bill of complaint, 
the same was well known to the public and in common use. 

Defendant further says that he has been informed and admits to 
be true that, upon application by the complainant, letters patent of 
the United States were granted and issued to said complainant on 
the 7th day of January, 1868, for said alleged invention, and this 
defendant says that he does not know and is not informed, save by 
the said bill of complaint, whether or not the said complainant did 
properly make application for said patent and dic comply with all 
or any of the requirements of law and did have such patent issued 
to him in due form of law, and leaves the complainant to make 
such proof thereof as he shall be advised is material. 

And defendant denies, upon his information and belief, that by 

virtue of any such patent as mentioned in said bill of com- 
24 plaint said complainant became or ever was possessed of or 
vested with any exclusive right to make, use, or sell in the 
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United States or elsewhere the alleged invention patented by the 
said letters patent. | 

Denies that said alleged invention is of any utility or value, or 
that the same has been introduced into public use, or that the public 
have acquiesced in and acknowledged complainant’s exclusive right 
to the same or any portion thereof. 

And defendant avers, upon his information and belief, that the 
suit between Emanuel Brunswick, as complainant, and J. M. Bruns- 
wick et al., defendants, which, it is alleged, was commenced on the 
20th day of February, 1873, in the 7th circuit, district of Illinois, 
and in which a decree was entered May 17th, 1877, was collusive 
and fraudulent; that the complainant and principal defendant 

therein were and are brothers; and defendant, upon his infor- 
25 mation and belief, denies that there was any substantial de- 

fense made in the case, or that there was a full or fair hear- 
ing thereof. 

And defendant, further answering, avers, upon his information 
and belief, that the same invention and discovery was patented to 
Robert J. Anderson by United States letters patent No. 113,719, bear- 
ing date April 18th, 1871, and also to Edward Gleason by U.S. let- 
ters patent No. 15946, bearing date October 21st, 1856, and also to 
said Edward Gleason by U.S. letters patent No. 18740, bearing date 
Dec. Ist, 1857, and also to E. Richmond by U.S. letters patent No. 
69026, bearing date Sept. 17th, 1867, and also to G. W. Hagby by 
U.S. letters patent No. 19773, bearing date March 30th, 1858, and 
also to W. W. Patterson by U. S. letters patent No. 138,687, bearing 
date May 6th, 1873, and also to M. Stone by U.S. letters patent No. 
135,382, bearing date Jan. 28th, 1873, and also to W. H. & J. H. 
Farrar by U.S. letters patent No. 18042, bearing date Aug. 25th, 

1857. 
26 And this defendant, further answering, denies that he has 
ever contributed to injure said complainant or to defraud him 
of any profits, benefits, and advantages whatever. 

And this defendant denies that he has at any time heretofore 
manufactured, used, or sold, or that he is now manufacturing, using, 
or selling, in the district of California or elsewhere, any revolving 
billiard-cue racks manufactured in accordance with the descriptions 
set forth in the aforesaid letters patent, and says that he has not in any 
way infringed upon and does not in any way infringe said patent. 

And the defendant denies all and all manner of unlawful combi- 
nation and confederacy wherewith he is by the said bill of com- 
plaint charged, without this, that there is any other matter, cause, 
or thing in the said complainant’s said bill of complaint contained 

material or necessary for this defendant to make answer unto, 
27 and not herein and hereby well and sufficiently answered, 

confessed, traversed, and avoided or denied, is not true to 
the knowledge or belief of this defendant; all which matters and 
things this defendant is ready and willing to aver and maintain as 
this honorable court shall direct, and prays to be hence dismissed 
with his reasonable costs and charges in this behaif sustained. 

WHEATON & SCRIVNER, 

Solicitors for Defendant. 
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STATE OF CALIFORNIA, ans 
City and County of San Francisco, } 


Ferdinand de St. Germain, being first duly sworn, upon his oath 
deposes and says that he is the defendant in the above-entitled 
cause; that he has read the foregoing answer and knows the con- 

tents thereof; that the same is true of his own knowledge ex- 
28 cept as to the matters therein stated on information and be- 
lief, and as to such matters that he believes it to be true. 
F. pg St. GERMAIN. 


Subscribed and sworn to before me this 30th day of September, 


1881. 
A. F. BENJAMIN, 
(SEAL. ] Notary Public. 


Endorsed: Service of the within answer and receipt of a copy 
thereof admitted this 3d day of October, 1881. Boone & Miller, at- 
torneys for plaintiff. Filed 3d day of October, A. D.1881. L.S. B. 
Sawyer, clerk, by J. F. O’Beirne, deputy clerk. 


29 Circuit Court of the United States for the District of Cali- 
fornia, Ninth Judicial Circuit. 


Emanvet Bruyswick, Com-) The Replication of Emanuel Bruns- 


P — wick, Complainant, to the Answer 
Feanmaup DeG@e Gannam of Ferdinand De St. Germain, De- 
NA} . 
Defendant. fendant. 
Replication. 


This repliant, saving and reserving to himself now and at all 
times hereafter all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies 
of the said answer, for replication thereunto saith that he will aver, 
maintain, and prove said bill to be true, certain, and sufficient in 
the law to be answered unto, and that the said answer of the de- 

fendant is uncertain, untrue, and insufficient to be replied 
30. ~=—s unto by this repliant; that any other matter or thing what- 

soever in the said answer contained material or effectual in 
the law to be replied unto, and not herein and hereby well and suf. 
ficiently replied unto, confessed and avoided, traversed or denied, 
is true. 

All of which matters and things this repliant is and will be ready 
to aver, maintain, and prove as this honorable court shall direct, 
and humbly pray, as in and by the said bill he has already prayed. 

BOONE & MILLER, 
Solicitors for Complainant. 
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Endorsed: Service of the within replication and receipt of a copy - 
thereof admitted this 7th day of November, 1881. Wheaton & 
Scrivner, attorneys for defendant. Filed 7th day of Nov., A. D. 
1881. L.S. B. Sawyer, clerk, by J. F. O’Beirne, deputy clerk. 


dl Interlocutory Decree. 
In the United States Circuit Court, District of California, Ninth‘ 
Circuit. 


EMANUEL Brunswick, Complainant, 
| vs. 
FerpDINAND De St. Germatn, Doing Business under the No. 2468. 
Firm Name and Style of J. Strahle & Co. 


At a stated term of the circuit court of the United States of 
America of the ninth judicial circuit in and for the district of Cali- 
fornia, held at the court-room thereof, in the city and county of San 
Francisco, on Monday, the 5th day of May, A. D. 1884. 

Present: The Honorable George M. Sabin, judge of the district of 
Nevada, holding said circuit court. 


This cause having come on to be heard upon the bill of 

32 complaint herein, the answer of the defendant, the replica- 

tion of the complainant, and the proofs, oral, documentary, 

and written, taken and filed in said cause, and having been argued 

by counsel for the respective parties and submitted to the court for 
consideration and decision— 

Now, therefore, in consideration thereof, it is ordered, adjudged, 
and decreed, and the court doth hereby order, adjudge, and decree, 
as follows, to wit: ) 

That the letters patent of the United States of America numbered 

2969, granted and issued to Emanuel Brunswick, the complainant 
in this suit, on the 7th day of January, 1868, is good and valid in 
law; that the said Emanuel Brunswick was the first and original 
inventor of the improvement in revolving cue racks as described 
and claimed in said letters patent and in the specification thereto 

annexed, and that said Emanuel Brunswick, the complain- 
33 ant in this suit, is the sole and exclusive owner of said 
letters patent. 

That the defendant has infringed upon the said letters patent and 
upon the exclusive rights of the complainant under the same—that 
is to say, by making and using and selling revolving cue racks con- 
taining said invention and improvements, as charged in the bill of 
complaint herein. 

And it is further ordered, adjudged, and decreed that the com- 
plainant do recover of and from the defendant the profits, gains, 
and advantages which the said defendant has received or made or‘ 
which has arisen or accrued to the said defendant from the said in- 
fringement by the making, using, and selling or the making, using 
or selling revolving cue racks, and also the damages which the com- 

plainant has sustained thereby. 
34 And it is further ordered, adjudged, and decreed that it be 
referred to S. C. Houghton, Esq., the standing master in chan- 
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cery of this court, residing in the city and county of San Francisco, 
_ district and State of California, to ascertain and take and state and 
, Teport to this court an account of the number of revolving cue racks 
made and used and sold by the defendant, and also the gains, profits, 
and advantages which the said defendant has received or which 
have arisen or accrued to defendant since the 7th day of January, 
1868, from infringing the said exclusive right of the said complain- 
ant by the making, using, and selling or the making, using, or sell- 
ing of the revolving cue racks described and claimed in said letters 
patent No. 72969; also the damages which the complainant has sus- 
tained thereby. 
And it is further ordered, adjudged, and decreed that the 
35 complainant on such accounting have the right to cause an 
examination of the defendant and each of his agents, servants, 
and workmen, or other witnesses as may be necessary to take said 
accounting, and also the production of the books, vouchers, and 
documents of which said defendant and each of his attorneys, 
servants, agents, and workmen may be possessed before said master 
from time to time as such master shall direct. 

And it is further ordered, adjudged, and decreed that a perpetual 
injunction be issued in this case against the said defendant me each 
of his agents, servants, clerks, and workmen and all persons claim- 
ing or holding under or through him from making or using or sell- 
ing or in any way disposing of revolving cue racks embracing the 

improvements and invention set forth in the said letters pat- 
36 ent No. 72969 and covered by the claims therein contained 
pursuant to the prayer of the bill of complaint. 

(Signed) GEO. M. SABIN, 

Judge of the District of Nevada, Holding said Circuit Court. 


Endorsed: Filed and entered May 12, 1884. L. S. B. Sawyer, 
clerk. 
37 U. S. Circuit Court, District of California. 


EMANUEL Se 
v. 
F. pE St. GERMAIN. 
Master’s Report in the Matter of the Reference for Accounting. 
Report. 


In the Circuit Court of the United States for the Ninth Circuit and 
District of California. 


EMANUEL BRUNSWICK 


v. 
FERDINAND DE St. GERMAIN. 
Master’s report in the matter of the reference to the master for 
accounting. 
38 To the honorable the circuit court of the United States for 
the ninth circuit and district of California: 
In pursuance of the decretal order of this honorable court, made 
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and entered in the above-entitled cause on the 12th day of May, 
1884, directing the undersigned, as master in chancery of said court, 
to ascertain and take and state and report to said court an account 
of the number of revolving cue racks made and used and sold by 
the defendant, and also the gains, profits, and advantages which the 
said defendant has received or which have arisen or accrued to de- 
fendant since the 7th day of January, 1868, from infringing the ex- 
clusive right secured to complainant by the letters patent in said 
decretal order described by the making, using, and selling or the 

making, using, or selling of the revolving cue racks described 
39 and claimed in said patent; also the damages which the 

complainant has sustained thereby, I, the said master, having 
been attended at several times by the respective parties to said cause 
and their counsel and having taken the testimony of the several 
witnesses produced in this behalf and having considered said testi- 
mony and the other evidence adduced, do report: 

Upon complainant’s demand the respondent produced a statement 
or memorandum which was introduced in evidence and marked 
“ Exhibit A,” which was stated by him to have been made up from 
his books of account and which he declared contained a memo- 
randum of all the revolving cue racks which he had ever sold, with 
the exception of thirty which he had purchased from a house in 

Chicago with which the complainant was connected. Re- 
40 spondent’s order books being produced, it became apparent 
from an inspection of them that changes had been made 
in many of the charges therein since they were originally entered, 
and after a careful and laborious examination of said order books, 
ten in number, the master was satisfied that entries with reference 
to revolving cue racks to the number of two hundred and eighty-five 
had been falsified. Of this number nineteen were included in the 
statement, Exhibit A, although they did not, in the altered condition 
of the order books, appear entered therein. The total number of 
revolving racks charged upon the order books, as originally entered, 
was three hundred and forty-two. From that number should be de- 
ducted the thirty racks purchased from the Chicago house and eighteen 
racks which, according to the testimony of Eckhardt, respond- 
41 ent’s managing clerk, were either never delivered to or were 
never used by the persons to whom they were charged, or were 
charged more than once, or were not revolving racks. Mr. Eckhardt 
further testifies thata number of racks charged, after having been deliv- 
ered to and used for a time by purchasers or lessees, found their way 
back to respondent’s establishment, but that some of these second- 
hand racks were subsequently sent out with tables and again charged 
in the books. No attempt is made, however, to prove the number 
of second-hand racks so imposed upon customers, and, it appearing 
that the racks were once sent out and money received for their use, 
the burden should be upon the respondent to prove specifically cases 
of duplication of the character referred to. 
Two hundred and ninety-four is therefore the number of revolv- 
ing cue racks which may be said to have been proved to have 
42 been sold by respondent in infringement of complainant’s 
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said rights under his patent. It is undoubtedly true that a 
greater number was actually sold by respondent, as 4 himself tes- 
tifies that he could not tell from his books what kind of a cue rack 
was furnished with a particular billiard table, except in special 
cases, though there were some entries in his books showing that a 
revolving rack was ordered, and Mr. Eckhardt also testifies that very 
often a purchaser of a table will not suggest what kind of rack he 
wants, and that when a revolving rack was sold it was not always 
entered in the books as such. ‘This testimony is supplemented by 
that of Mr. Imhaus, at present a salesman in the complainant’s es- 
tablishment, who states that he was salesman for respondent from 
March, 1879, to May, 1880, and that during that time “ the revolv- 

ing racks were all the go—that is, everybody demanded them 
43 and wanted them because they took up less room and they 

were a novelty. In fact, the general order of Mr. St. Germain 
was that every table should go with revolving cue racks in prefer- 
ence to any others because they were cheaper.” 

It is in evidence that one hundred and forty-seven racks were 
made for and delivered to respondent by different parties, at differ- 
ent prices, at a total cost to him of seven hundred and ninety-seven 
dollars, an average cost of five dollars and forty-two cents each. 
This sum is undoubtedly in excess of the average cost of the racks 
to respondent, as delivered, for one Heney testifies that he did the 
greater portion of St. Germain’s work prior to 1879, and that he 
made for him more racks than the twenty-four made in 1875, which 

were all as to which he could positivety testify, and that the 
44 price which he received was four dollars for each rack. Two 

other witnesses, each of whom charged less than the average 
cost price above stated, furnished respondent with more revolving 
racks than the number to which they positively testified, while 
Knorp, who received much the highest prices for these racks, has 
accounted for all that he sold to respondent. 

The revolving racks came to the establishment of respondent in 
a “knocked-down” condition. As to the amount of labor and ex- 
pense required to be expended upon them before they were ready 
for the market, respondent’s foreman has testified upon the refer- 
ence, but his statements are so obviously exaggerated that no weight 
has been given by the master to his testimony. From the evi- 
dence of the other witnesses, bearing upon the questions of the 
first cost of the racks and the subsequent expense of finishing 

them, it would appear that the net cost to respondent of 
45 the revolving cue racks sold by him may fairly be calcu- 
lated to have been six dollars each. 

Complainant has attempted to oer an established royalty upon 
his infringed patented invention, but in this has failed. He testifies 
that he several years ago brought suit in Chicago against an in- 
fringer and obtained a judgment sustaining his patent, and subse- 
quently agreed with the infringers upon a basis of settlement of his 
damages arising from the infringement. His statement as to the 
amount which he received as damages does not correspond, how- 
ever, with the amount for which final judgment was entered in the 
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case, as shown by a copy of the judgment in evidence. He further 
testifies that after the settlement of that suit the parties against 
whom he had thus obtained judgment continued for two years to 

manufacture and sell revolving racks, and that they paid him 
46 five dollars as royalty upon each rack so sold. 

Mr. Imhaus testifies that when he was in the employ of 
respondent the price asked for the revolving racks when he sold 
them was ten dollars each ; that when he entered the employ of re- 
spondent in March, 1879, the list price of the latter for these racks 
was reduced to ten dollars, having been prior to that time a higher 
figure. His testimony in this regard is not disputed. 

The average profit of respondent upon each of the two hundred 
and ninety-four revolving racks sold by him as aforesaid is, there- 
fore, concluded to have been four dollars, making his total profits 
upon said racks eleven hundred and seventy-six dollars. It is 
manifest from the evidence that that sum does not fairly represent 

respondent’s entire profits upon his unlawful sales of these 
47 racks, but it devolves upon complainant to prove the amount 

to which he is entitled by reason of respondent’s infringe- 
ment, and no more than the amount named has been proved. 

The master feels compelled to particularly direct the attention of 
the court not only to the facts above referred to relating to the falsi- 
fication of entries in respondent’s books of account, but also to the 
character of the testimony which he has given upon the reference. 

I therefore find and do report that the number of revolving cue 
racks sold by respondent in infringement upon and violation of 
complainant’s rights under the letters patent sued on herein is two 
hundred and ninety-four; that the gains and profits received by 
respondent upon the sale of said racks amount to eleven hundred 

and seventy-six dollars, and that no damages sustained by 
48 complainant by reason of respondent’s sales of said cue racks 

over and above the amount of respondent’s profits above set 
forth has been proven. 

Accompanying this report and forming part thereof are the testi- 
mony introduced upon the reference and the several exhibits intro- 
duced in connection with said testimony, and also a list of revolv- 
ing cue racks sold by respondent, as shown by his order books, 
according to the conclusion of the master upon his examination of 
said order books, in conjunction with other books of respondent. 


Respectfully submitted, | 
S. C. HOUGHTON, 
Master in Chancery. 
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EMANUEL BRUNSWICK 
FERDINAND DE St. GERMAIN. 


Reference for accounting. 


WEDNESDAY, June 25th, 1884. 


This day was set, at the request of the complainant, for hearing 
testimony in this matter. 

Continued, by agreement of counsel, to Wednesday, July 3d, at 
eleven o’clock a. m. 


WEDNESDAY, July 3d, 1884. 
Present: Mr. Boone, of counsel for complainant; Mr. Wheaton, of 
counsel for respondent. 
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Further continued, by agreement of counsel, to Thursday, 
51 10th instant, at 11 o’clock a. m., at which time respondent 
agrees to furnish a statement of all revolving cue racks sold 

by him. 


THursbay, July 10th, 1884. 


Present: Mr. Boone, of counsel for complainant; Mr. Wheaton, 
of counsel for respondent. 


Respondent, not being prepared to furnish a statement of the re- 
volving cue racks sold by him, asked for a further continuance, and 
by agreement of counsel the examination is further continued to 
Tuesday, 22d instant, at 11 o’clock a. m. 


TuEspDAY, July 22d, 1884. 


Present: Mr. Boone, of counsel for complainant; Mr. Wheaton, 
of counsel for respondent. 


Examination-in-Chief of Ferdinand de St. Germain on Behalf of Com- 
plainant. 


52 By Mr. Boone: 


Q. 1. Have you prepared from your books any statement showing 
the number of revolving cue racks manufactured and seld by you 
or by your house? 

A. There is really no statement to be prepared, because we do not 
keep any stock account. I am ready to answer any questions, but I 
have prepared no statement. 

Q. 2. This examination was postponed some two or three weeks 
ago on a promise from Mr. Eckhardt, from vour house, that such a 
statement would be produced, and some week or ten days ago 
another continuance was granted for the purpose of allowing you to 
complete such a statement. Now, you say that no such statement 
has som made—cannot be done. 

A. It cannot be done; I have attempted to make such a state- 
ment. We have looked through our books carefully, but it is not put 

down when we sold cue racks of that kind. Of course, a cue 
53 rack is sold with each table, and there is no.special kind 

designated in the books. We don’t keep an account of what 
our workmen are doing. We keep no workshop account at all. We 
only know what work is done in our workshop when the work is 
finished. We keep no account of it at all; that is the way we run 
our establishment. We have sales books, cash books, account books; 
we have no books showing the work done by us; never kept any, 
never. I have no partner to whom I have to account for anything. 
I have always been the sole proprietor, and I owe no accounts to 
any one. I believe my beak are now down-stairs. I will pro- 
duce them all. All the revolving cue racks that I sold were made 
outside of my shop by one person and another. I don’t get them 
all made from the same man. When I want any I go and get some. 
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We have had some made by a man of the name of Hatch, on 
54 Mission street. I do not know the number. I do not know 

between what streets. He is a scroll sawyer and turner, and 
one thing and another. His place is on the lower part of Mission 
street; near what other street I cannot tell you; I don’t go there my- 
self. It is between the water front and Second street, I think. It is 
easy to find out from the directory. I don’t know his first name. 
Previously some were made for me by a man named Knorp, who 
was at the Mechanics’ Mill. These are all the persons who manu- 
factured them for me. Nobody else made any revolving cue racks 
for me. The first ones I bought were from Brunswick, Chicago. 
There have been very few of them made for me, of course. No one 
has made them for me except these two parties. We have not made 
them in our own shop; we cannot make them because we have not got 
the apparatus. They are turned, and we have not — apparatus for 

turning in our shop. I swear that I never had any revolving 
55 cue racks except those that those parties named made, made 

for me, except what I bought from Brunswick, Chicago. I 
have some bills from those parties. We settled them every month 
upon a memorandum of what work had been done. I have not 
attempted to get from either of those parties any memorandum of 
the number of revolving cue racks made for us. I have made no 
inquiry whatever. How could they know? They made all kinds 
of racks; they made wall racks; they made standing racks, and 
they made revolving racks. I have not lately had any interview 
with either of those parties; not precisely for that. I see them occa- 
sionally. When J saw them last I had no talk with them about 
those cue racks. I have had talk with them about these cue racks 
since the decree was filed in this suit; that was some time since. I 

told them I would not buy any more of them. One of them 
56 said he did not care; he was naking them anyway for Jung- 

blut and Leisenfeld. Everybody makes them; it is an open 
secret. Everybody sells them in this town. They rendered me 
bills monthly. Those bills are at home. I suppose I have them. 
If I can find them I will produce them. I have not purchased any 
revolving cue racks since the decree in this case that I know of; I 
don’t believe I have; on the contrary, I told them I would not bay 
any more of them. I have not purchased any since the decree was 
filed in this case. I had some on hand which I have disposed of, 
one or two; and one or two second-hand, which I have got yet. One is 
- broken and the other has been repaired and fixedup. I don’t remem- 
ber how the last revolving cue rack wus sold. I saw it was gone, and it 
was gone with atable. I have sold no revolving cue rack since the de- 

cree in this case, nor have boughtany. Of that I am positive. 
57 I have no memorandums or records whatever by which I can 

determine how many revolving cue racks I have sold within 
the last ten years. I have no record whatever showing the char- 
acter of cue rack which is furnished with any billiard table which 
I have sold. I have no memorandum whatever showing what kind 
of cue racks are ordered by persons purchasing billiard tables from 
me What is called for is a billiard table complete with all fixtures, 
3—257 
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and that includes everything. It is not always left—entirely left— 
io our discretion to furnish any kind of a cue rack which we desire 
to. We gave them the choice of whatever kind of cue rack they 
wanted. The arrangement as to that was made verbally. A memo- 
randum was made at the time of that verbal arrangement. That 
memorandum is with the order which is in these books which 
58 is now before me. Occasionally there are some memoran- 
dums of the kind of cue racks they wanted. I cannot tell 
from the entries in these books what kind of cue rack was furnished 
with a billiard table, except when it is a special case. Ifa pivot 
cue rack or a revolving cue rack is specially called for I might put 
itdown. ‘There are some cases where it was entered that a revolv- 
ing cue rack was wanted. I find entries in these books wherein the 
character of the cue rack furnished is mentioned. I will make a 
list of those revolving cue racks mentioned in the books. I cannot 
furnish a memorandum of the number of billiard tables which 
have been sold by me in the last ten years, and if I could I would 
not; but I cannot. It is nobody’s business. These books which I 
have now before me would probably show all the billiard tables 
which [ have sold within the last ten years; I don’t know. 
59 With every billiard table we sold a cue rack. We got our 
wall cue racks from the same people who made the others. I 
have no memorandum of the number of wall cue racks that I have 
had made; it is not necessary. When I am out of them I order 
some; that is all. ‘These nine books before me contain entries of 
my transactions from the beginning of my advent in the house until 
now. Noneof these are the books that I am now using in my busi- 
ness. ‘The last one runs up to May 8th, 1884; but we need these 
books every day in our business. I will go through those books 
which show my sales and make a list of all revolving cue racks 
which appear on those books. 


Cross-examination of FERDINAND DE St. GerMaIN by Mr. 
WHEATON: 


Q. 1. Did you have any revolving cue racks manufactured be- 
fore the last lot that you purchased from Brunswick Brothers, Ste- 
phany, Hart and Company ? 
60 A. One or two, or two or three. Those cue racks did not 
suit. I have got one of them now that was made in 1868. 
I have before me a bill from Stephany, Hart and Co., dated Febru- 
ary 6th, 1877, for twelve revolving cue racks. I purchased 
these cue racks from them at the time. I have here also a 
bill of August 25th, 1875, from Brunswick’s house, showing these 
revolving cue racks which I bought at that time. I have here also 
another bill of August 25th, 1876, for twelve cue racks, which were 
sold to me at that time by Brunswick Brothers, Stephany, Hart and 
Co. Kmanuel Brunswick, the complainant in this suit, was a mem- 
ber of that firm at that time and one of the parties who sold those 
racks to me. Since February 6, 1877, I have probably sold alto- 
gether five or six or seven dozen revolving cue racks. I could not 
say exactly, as 1 have no record of them. At most, 1 should esti- 
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mate that I have sold five or six dozen, all told, including 
61 those that I bought from Brunswick Brothers, Stephany, 

Hart and Co.—say seven dozen, all told. I calculate that 
there are about 102 revolving cue racks that we have sold and 
given away and otherwise disposed of, including those bought of 
Brunswick Brothers, Stephany, Hart and Co. I arrive at that con- 
clusion more by guess-work and recollection than in any other way, 
because there are not that number entered in the books. Comin 
to think and reflect over it, I place it at about that. Those are all 
given away, in fact, with the tables. That was what I meant by 
giving away—furnishing them with the tables. I believe I have 
bought three or four more revolving cue racks from Brunswick 
a Chicago. Those are all that I bought from those people 

st. 


Re-examination of FerDINAND DE St. GERMAIN by Mr. Boone: 


Q. 1. You have sold about the same number of revolving 
62 cue racks each year since 1875, have you not? 
A. No; it is altogether different ; there is no rule for that. 
I don’t know whether the sales for every year increased or decreased 
since then; there is no rule as to that; there is no fact about it, 
either. A man might want one or want the other kind and no one 
might order one of them for six months. I can’t tell whether I sold 
more or less during the last year than I sold in 1876; it is subject, 
to fluctuations, like everything else. I suppose that by going through 
' my books I could see the number of billiard tables that I have sold. 
I ought to be able to, if it is in the books. I can do so. 
Q. 2: Will you do so? 
(Mr. WHeEatTon to the witness: No; I would not do it.) 
A. No. 


By Mr. Boone: 


Q. 3. Do you refuse to produce a statement of the number of 
billiard tables which you have sold since the date of 

63 complainant’s patent ? 
Mr. WHEaTOoN: Certainly he does. I will answer for him. 

Mr. Boone: We demand the statement of the number of billiard 
tables sold in order that we may find out how many straight cue 
racks and how many revolving cue racks respondent has sold. 

Q. 4. What proportion of the number of cue racks that you have 
sold have been revolving cue racks? 

A. I have never figured out. I could estimate it. I said awhile 
ago that I suppose I have sold or given away or otherwise disposed 
of about 100 or 102 revolving cue racks since I started. That in- 
cludes those that I purchased from those parties East. When I 
heard that there was a patent and that there was likely to be some 
trouble, I did all I could to keep people from taking them ; besides 
they are unsafe. The brackets get loose on the wall, the pin gets 

off from tne upper bracket, and down it comes weskion the 
64 bracket and dropping the cue and everything ; so I have al- 
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ways recommended them as dangerous. That is the recommenda- 
tion I have given them—always have. That is why I did not get 
any more from those parties East. 


By Mr. WHEATON: 


Q. Did you make anything by furnishing these revolving cue 
racks instead of furnishing the wall racks? 

A. They cost no more than the wall racks, and, of course, I gave 
them in the place of the others, charging the same price for the 
table and the whole outfit. 


Continued, by agreement of counsel, to cee 29th instant, at 
11 o’clock a. m. 


TueEspDAY, July 29th, 1884. 


Present: Mr. Roberts, representing Mr. Wheaton, respondent’s 
solicitor. 
Upon the statement of Mr. Roberts that respondent St. Germain 
was ill and unable to attend, and that the complainant's so- 
65 licitor had consented that the examination be continued, 
the examination was further continued to Friday, August 
8th, 1884, at 11 o’clock a. m. 


Fripay, August 8th, 1884. 


Respondent and witnesses appeared at the time appointed, but, no 
counsel being present, the examination was continued to to-morrow, 
9th instant, at 11 o’clock a. m. 


SATURDAY, August 9th, 1884. 


Present: Mr. Boone, complainant's solicitor; Mr. Roberts repre- 
senting Mr. Wheaton, solicitor for the respondent. 

Respondent St. Germain being absent from the city, a further 
continuance is taken, by consent, till Tuesday, 12th instant, at 11 
o’clock a. m. 


TueEspay, August 12th, 1884. 


Present: Mr. Wheaton, respondent’s solicitor. 
66 On account of the absence from the city of Mr. Boone, the 
examination was further continued, at the request of Mr. 
Wheaton, till Tuesday, 19th instant, at 11 o’clock a. m. 


Tuespay, August 19th, 1884. 


Present: Mr. Boone, complainant’s solicitor; Mr. Wheaton, re- 
spondent’s solicitor. 


Re-examination of FERDINAND DE St. GERMAIN on behalf of 
the complainant by Mr. Boone: 


Q. 1. Have you prepared a statement, as proposed, of the number of 
revolving cue racks made or purchased and sold by you since you 
have been in business here? 

A. I have, and I now produce it. Upon that statement appears 
all that I can find. 
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(The statement above referred to is introduced in evidence and 
marked “ Exhibit A Accounting.”) 


67 I made that statement from the books, whatever I had put 

down. We don’t generally put down what kind of racks are 
sold, as I said before, but in some cases we did. That statement 
represents the racks sold and it represents all the revolving cue racks 
purchased by me, except the 30 or 36 or 40 that I bought from 
Chicago; those are not included in that statement. To the best of 
my knowledge this statement, Exhibit A, accounts for all the re- 
volving cue racks purchased or made by me, exclusive of those 
which 1 purchased from Brunswick Brothers, Stephany Hart and 
Co. We never made these billiard-cue racks in our house. As I 
said before, they were made for us by James Hatch and A. F. Knorp. 
Nobody else made them for us as a business. I gave samples once 
or twice to others to find out what they would make them for and 

they made one or two as samples, and that was the end of it. 
68 There wasa man named Melle anda man named Heney 

who made them that way; these were all. They made one 
or two; that was all. No one else made any revolving cue racks 
for me at all. I cannot remember that any one else did. I know a 
man by the name of Brehm, whose place is at 221 Mission street ; 
he made no revolving cue racks for me, but made the other kind. 
I know a man by the name of James C. Blair; he did not make any 
revolving cue racks for me that I know of. AsI have told you, I 


_ did not keep a stock account and I eannot.say how many Hatch 


made for me for sure; it is impossible to tell. Bills were rendered 
me for those, but they were paid when due, and they were all de- 
stroyed. I have not made any attempt from those parties to learn 
—_ inany revolving cue racks they made for me; I have not seen 
them. 


69 Recross-examination of FerpINAND De Str. GERMAIN by 
Mr. WHEATON: 


Q. 1. When you state that Knorp and Hatch made those revolv- 
ing cue racks, please state what you mean by that? 

A. They made them; they did not put them together; they did 
the turning and furnishing the inaterial—that is, the wood part— 
and we had to do the fitting and furnishing, boring, stamping, fur- 
nishing the iron part of it—the pivots. These men furnished the 
brackets; they furnished the wooden part complete, but all in a 
heap; nothing fitted or in shape at all. One could not have told 
what they were when they were delivered tous. Exhibit A shows 
a list of revolving cue we that I have sold, as shown by my books. 
It. does not include the cue racks that I bought from Brunswick 
Brothers, Stephany, Hart and Co. 


By Mr. Boone: 


70 Q. Have you now on hand any revolving cue racks? 
A. I have a few old ones. I have no new ones. I have 
disposed of all my stock of them. I have not had any for a long 
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time. I have had some of them made this year. I cannot say how 
many. Some that we had I returned. I have disposed of all that 
I had, and don’t want any more. Independent of what is shown in 
the account, Exhibit A, I have no means of ascertaining as to any 
other revolving cue racks that I have sold. I do not see how I 
could tell. 


Continued, by agreement of counsel, subject to notice. 


Tuurspay, October 9th, 1884. 


Present: Mr. ‘Boone, complainant’s solicitor; Mr. Wheaton, re- 
spondent’s solicitor. 


Mr. Boone agrees that all the witnesses examined to-day will be 

produced by him for cross-examination, if desired by re- 

71 spondent, after the return of tle respondent’s manager, Mr. 
Eckhardt, who is absent from the city. 


Examination-in-chief of Witt1AM HENEy on behalf of com- 
plainant by Mr. Boone: 


Q. 1. What is your business ? 

A. Wood and ivory turner. I am not in business now; I am 
working for Knorp. I worked for him about a little over a year, 
I think. Before I went to Mr. Knorp I was in business at 109 Mis- 
sion street—the same business—doing business for myself. I know 
the defendant, Mr. St. Germain. I have done work for him. I 
have done turning for him for revolving cue racks. We contracted 
for the work. I could not exactly tell how many revolving cue 
racks I manufactured for Mr. St. Germain. I have a record of 

24; probably there might be fifty or a hundred. I can’t 
72 recoblect ; it was a long time ago. To the best of my recol- 
lection, [ must have been making them for him from 1869 
up to 1879. Wemade a lot of different cue racks there at that time. 
My books will notshow. I have not got my books. I have been manu- 
facturing revolving cue racks of different kinds since 1867 or 1868. 
They were not hanging cue racks, but they were revolving. I made 
them for Strahle and Company. I think I made than also for 
Leisenfeld. The book now before me is the book that I kept in my 
business, in which there is entered the account of Jacob Strahle 
and Co., extending from January 2d, 1875, to December 23d, 1875. 
I find from this account that during that time I made twenty-four 
revolving cue racks for Jacob Strahleand Co. Theentries of those ap- 
pear on pages 12 and 13, and which are as follows: “ 1875, October 
23, 1 dozen cue racks, $96; December 23, 12 cue racks, $96.00.” 
73 The way I know that revolving cue racks are referred to is 
that St. Germain got me to make revolving cue racks by the 
dozen for him. I think it was in 1879 that I went out of business, 
as near as that I can come to it. My books for the years from 1876 
to 1879 have been destroyed. I tore them up to make waste books 
of. I could not tell from memory how many revolving cue racks I 
made for Mr. St. Germain during the year 1876. 1 should suppose 
that I made from fifty to a hundred of those cue racks for Mr. St. 
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Germain all together. To state the number that I made for him, as 
nearly as I can recollect, I think 1 made—well, I will say fifty. I 
would not swear to more than twenty-four, but I think I made 
between fifty and a hundred. Twenty-four is all that I can swear 
to. As I have stated, to the best of my recollection and belief, I 

made from fifty to a hundred for him all together, but I 
74 would not put it outside of fifty, and I would not swear that 

I made fifty for him, but I think I did. There is no record 
anywhere of the other revolving cue racks that I made for him. 
For making those cue racks Mr. St. Germain paid me $96 a dozen. 
When I delivered them to him they were in an open condition. I 
only furnished the work ; he put them together and finished them 
and stained them himself. 


Cross-examination of Witt1am Heney by Mr. WHEaTon: 


Q. 1. In your book before you it is not stated whether or not the 
cue racks that you have referred to were revolving cue racks. 

A. No, it don’t show that, but I know they were. I know I never 

made a dozen of cue racks for him at une time, except revolving cue 

racks. I made other revolving cue racks for him that were 

75 not hung. They revolved on pivots, the same as others, but 

they were not attached to the wall; they stood on a pedestal 

that went on the floor. I don’t know how many of those that I 

made for Mr. St. Germain; but I have been making them ever since 

1869. I think up to the time that I went out of business. I gen- 


. erally used to charge them by the hour for the amount of work that 


I put on them. I don’t know what price they amounted to, but I 
think they amounted to about six or seven dollars apiece. I ain’t 
povitive about this swearing business. I know that I made twenty- 
four of these revolving cue racks, because I have the record here to . 
show it; but I think I made from fifty to a hundred of them, to the 
best of my knowledge and belief and recollection. I can positively 
swear and be certain that I made more of the revolving cue racks 

for him than that twenty-four. I can’t tell anything about 
76 ~— any other year, except 1865, when I made revolving cue racks 

for Mr.St.Germain. I[tisalong timeago. Probably I made 
some the year before that for him—made a few for him. I had done 
pretty — all of Mr. St. Germain’s work up to 1879—that is, the 
greater portion of it. 


By Mr. Boone: 


Q. Do you include in this twenty-four any of those cue racks that 
were on pedestals? 
A. No, sir. 


Examination-in-chief of A. F. Knorp on behalf of com- 
plainant by Mr. Boone: 


Q. 1. State your business and whether or not you have done any 
work for Mr. St. Germain, the defendant in this case. 
A. I am in the wood-working business at present, at 120 and 122 
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Main street. I have been in that business in San Francisco 
77 since the spring of 1874. I know Mr. St. Germain and have 

done work for him. I made revolving billiard-cue racks for 
him. I can’t tell from memory how many; I can tell from my 
books. I have examined my books at the request of Mr. Brunswick 
and furnished him with a statement of the number of cue racks I 
made for Mr. St. Germain, and at the request of Mr. Eckhardt I 
furnished Mr. St. Germain with a copy of that list. The paper be- 
fore me is a statement that | furnished Mr. Brunswick or the Bruns- 
wick and Balke Company and of which I gave a copy to Mr. St. 
Germain through Mr. Eckhardt. I made this list out myself from 
my books and it is correct. 


(The statement above referred to is introduced in evidence by 
complainant and marked Complainant’s Exhibit Knorp Account- 
ing.) 

78 Objected to as not the best evidence; that the books them- 
selves should be produced. 


I made out that statement from an examination of my books 
which [ made myself. The statement contains an exact copy of the 
entries as they appeared in my books, in connection with those 
charges. ‘Those entries are just as they appear in the books. That 
jist comprises all the revolving cue racks that I made for Jacob 
Strahle and Company — St. Germain. 


Cress-examination of A. F. KNorp by Mr. WHEATON: 


Q. 1. What is represented by the figures in the last column of 
Exhibit Knorp? 
A. The amount I charged for them ; the amount varies. At first 
I got a few dollars more per dozen than I used to afterwards. When 
I delivered them to Mr. St. Germain, these cue racks were in the 
usual condition—the lumber turned, bored, and ready to 
79 put together. Mr. St. Germain’s man used to put them to- 
gether, stain them, varnish them, and polish them; finish 
them whatever way they wanted to. I furnished the material ready 
to be put together; what is called in a knock-down state; that is the 
technical term for it. I made all of those to order except the last 
dozen. I happened to take the notion at one time—I thought that 
Mr. St. Germain would want a dozen or two—and I took the notion 
to make a dozen, and I kept them on hand for about six months, 
when I offered them to him for his own price, which was $66, where 
we used to get $78. I was glad to get rid of them at that price. I 
made no revolving cue racks for anybody else excepting Mr. St. 
Germain. You can see from my exhibit that I made very few. 
Other people made them so much cheaper than I could that 1 could 
not make them. I made fifty-one altogether for Mr. St. Ger- 
80 main from August 15th, 1869, to March 19th, 1883. 


Examination-in-chief of JAcop MELL, on behalf of complain- 
ant, by Mr. Boone: 


Q. 1. State your business, and what work, if any, you have done 
for the respondent, Mr. St. Germain. 
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A. I am a wood-turner, at 132 Mission street, in this city. I have 
been in the business about twenty-five years. I know Mr. St. Germain 
and have sometimes done work for him. I have made revolvin 
cue racks for him. I never carried on much of a business ont 
hardly ever kept books, but I know by recollection exactly how — 
made for him. What I know for certain is two dozen. I always 
made them by the dozen. It might be that I made three dozen, but 

I could not swear to it, but I am sure about two. The first 
81 dozen [ made about the time that O’Neill left and went to 

work for Brunswick. That was two or three years ago; 
something like that. Then I made another dozen soon after. I 
think it was perhaps two or three months after. They were deliv- 
ered to him just turned and bored, and in such a condition just to 
put them together. Mr. St.Germain varnished them and put them 
up himself. I believe I had nothing to do at the time, and I be- 
lieve I asked him to let me make them, and I believe I made them 
for fifty-four dollars a dozen out of maple. 


Cross-examination of Jacop Metit by Mr. WHEATON: 


Q. 1. Did you say you did not keep books during the time you 
were making these revolving cue racks ? 

A. I did not keep books. I have also made column cue racks 

for Mr. St. Germain. There was turning work about these. 

82 The revolving cue racks were on a pivot and hung up on the 

wal!, and there are some turningson each side. I made those 


. revolving cue racks by contract by the dozen. I always tried to get 


the most I could for making those revolving cue racks. There was 
no exact price about it. I got from him, I believe, either forty-eight 
dollars or fifty-four dollars a dozen. I delivered one dozen at a 
time. I would start in and make one dozen ata time. I never de- 
livered to him as many as one dozen revolving cue racks at a time. 
I have not delivered to him over three of those atatime. The way 
I remember that there were two dozen was because I was making so 
few of them that I did not care to do them except I was out of 
other work. I made just those two dozen, and I would not make 

any more because it did not pay to make them. The other 
83 kinds, sometimes we made them two at a time or three ora 

half dozen—black walnut and all kinds. He had lots of the 
column cue racks made of that other kind. I sometimes made as 
much as —, I think. I recollect a lot as much as fifty ata time. I 


‘ might have made some revolving cue racks that worked upon a 


pedestal that were not made to hang against the wall for Mr. St. 
Germain—perhaps a couple of pieces, two or three pieces. If I did 
I do not remember. These two dozen that I speak of were not made 
to stand on pedestals; they were made to revolve. They might have 
been used so far as I know in any shape or manner, but I made them 
to revolve. The reason why I know these were made to hang to the 
walls was because of these pivots that were put in there on the top 

and bottom. If they used them on pedestals they would have 
84 to take them out likely, if they did not want them to revolve. 

Some little iron fixings were put into the ends for them to 
4—257 
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revolve on. I put those irons in—that is, I furnished them, but they 
put them in themselves. I furnished the irons. I got them cast, I 
think. I think they were cast by a man on Main street. The irons 
were flat pieces with a projection in the middle, and there was a 
socket for the projection to go into. 


Examination-in-chief of JAMges C. BLarr on behalf of com- 
plainant by Mr. Boone: 


Q. 1. State your business, and whether or not you ever did any 
work for Mr. St. Germain, the respondent in this case ? 
A. I am in the brush business now. I used to be a wood and 
ivory turner on Main street between Mission and Howard. I 
85 was in that business in this city about two years. I went out 
of it about three years ago. I know Mr. St. Germain, and I 
have done work for him. I have made revolving cue racks for him. 
I did not keep books when I was in business. I have no means 
whatever of telling how many revolving cue racks I made for him 
while [ was in business. It would be very difficult for me to tell 
from memory how many I made for him. It is now over three 
years since | quit the business. I made a small number for him. 
[I would not be willing to swear to any number whatever that I 
made for him. I would not swear to any number whatever. I 
might swear to a dozen, and it might be too much and it might not 
be the amount. I would not swear positively to any number. I 
did make some for him. I have no means at all of finding 
86 out the number. I destroyed what small records I had of 
my business after closing up with Mr.St.Germain. I kepta 
small book of the accounts that were due me; and since the moneys 
were all collected I destroyed the book. I did work from a year to 
a year and a half for Mr. St. Germain. It might possibly be that I 
took a contract from him to make revolving cue racks two different 
times. He would sometimes give me an order for three, sometimes 
six, revolving cue racks. THe gave me orders to make them two or 
three different times during that year and a half. I do not recol- 
m the price he paid me for them. I did not put them together for 
iim. 


By the Master : 


Q. Do you know that Mr. St. Germain did give you an order for 
three revolving cue racks at one time ? 

A. Yes, sir; the reason I have that in memory is, I think, 

87 they were black walnut instead of maple. I made them and 

delivered them tohim. At another time he gave mean order 

for six revolving cue racks. I made and delivered those to him. I 

have no positive recollection of having made and delivered any 

others to him. 
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Examination-in-chief of James Hatcu on behalf of the com- 
plainant: 


Mr. Boone: 


Q. 1. State your business and whether or not you ever did any 
work for Mr. St. Germain. 

A. I am in the mill business at present; before that I was in the 
liquor business ; before that I was in the mill business, and before 
that in the mill business. There was eight years that I was out of 
the mill business, and then I was in the mill business again. I 

know Mr. St. Germain; I have made revolving cue racks for 
88 him inside of two years in this city, more or less. My mill 

business embraced scroll sawing, making furniture, and all 
that kind of thing. Sometimes I kept books in my business and 
sometimes I did not. I have only been in the business with a part- 
ner since the first of the year, aaa before that I kept little memoran- 
dums and destroyed them when I got my money on them. To the 
best of my recollection, I think I made somewhere in the neighbor- 
hood of five dozen revolving cue racks for Mr. St. Germain in the 
last vear and a half or two years. We have only been in that busi- 
ness two years and a half and I did not get acquainted with the cue- 
rack business until long after that. He paid me five and a quarter 
dollars apiece and five and a half dollars for others, according to the 
material. I delivered the last lot to him several months ago, but 

this year I made one dozen out of this lot for Mr. Youngblut. 
89 They was not all delivered to Mr. St. Germain; those were 

made on Mr. Youngblut’s order. If I made somewhere in 
the neighborhood of five dozen, of course, Mr. St. Germain must 
have got somewhere in the neighborhood of four dozen. I do not 
know that I have made revolving cue racks for any one else beside 
Mr. St. Germain and Mr. Yungblut. I don’t think so. I believe 
that is about all Mr. Yungblut got. I did not take an order from 
Mr. Yungblut but once. 


By the Master: 


Q. How many revolving cue racks can you swear that you made 
for and delivered to Mr. St. Germain ? 

A. I cannot swear positively that I made over five dozen for Mr. 
St. Germain and Mr. Yungblut; somewhere in that neighborhood. 
I can swear positively that I delivered to Mr. St. Germain four dozen 
revolving cue racks. 


90 Continued, bv agreement of counsel, to Monday, November 

3d, 1884, at two o'clock p. m., it being agreed that the wit- 
nesses examined to-day shall be produced at that time for further 
cross-examination, if desired. 


Monpay, November 3, 1884. 


Further continued, by agreement of counsel, to Saturday, 8th in- 
stant, at two o'clock p. m. 
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SATURDAY, November 8, 1884. 


Further continued, by agreement of counsel, to Tuesday, 11th in- 
stant, at two o'clock p. m. 


Tuespay, November 11, 1884. 


Further continued, by agreement of counsel, to Tuesday, 18th in- 
stant, at two o'clock p. m. 


TurespAy, November 18, 1884. 


Further continued, by agreement of counsel, to Tuesday, 25th in- 
stant, at two o'clock p. m. 


Turspay, November 25, 1884. 


91 Present: Mr. Boone, of counsel for complainant; Mr. 
Wheaton, of counsel for respondent. 
Further continued, by agreement of counsel, to Monday, Decem- 
ber 1st, at two o’clock p. m. 


Monpay, December 1, 1884. 


Further continued, at the instance of the master, to to-morrow, 
2d instant, at two o’clock p. m. 


Tuespay, December 2, 1884. 


Present: Mr. Boone, of counsel for complainant; Mr. Wheaton, of 
counsel for respondent. 

On account of the non-attendance of respondent and Mr. Eckert, 
who were notified to appear at this time, a further continuance is 
taken, by agreement of counsel, to to-morrow, 3d instant, at two 
o’clock p. m. 


Wepnespay, December 3, 1884. 
Present: Mr. Wheaton, of counsel for respondent. 


92 Examination of FERDINAND DE St. GERMAIN by the Master: 


Q. 1. Have you in your business any other books than these ten 
order books, now before us, in which the entries contained in these 
order books or any of tlem are entered item by item? 

A. Yes, sir; in which some of these entries are entered. Some- 
times, when cash was paid for the goods, the entries were not posted 
in our other books. We do not keep books in double entry, and the 
books that contain such entries are what we call our ledgers. I will 
produce them. 

Q. 2. Do these ten order books referred to contain true and exact 
entries of the transactions which they purport to record; are the 
entries which they contain entirely correct ? 

A. 3. I would not swear to that; three-fourths of these entries are 

not in my handwriting. 
93 Q. So far as you know, are those entries entirely correct ? 
A. Those in my handwriting are. 

Q. 4. Have any ehanges or alterations whatever been made upon 
those order books, or any of them, at any time since the entries were 
first made, to your knowledge? 


4- 
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A. No, sir; not to my knowledge. Changes may have been made 
at the time of the sale. We may have sometimes made changes, 
putting in a different kind of goods of a certain kind, for instance, 
which were a little cheaper, to make it more profitable. 


Examination of Louris H. EckHarprt by the Master: 


Q. ; You are, I believe, manager of the business of respondent ? 

A. 1 am. 

Q. 2. So far as you know, ase all the entries in all of these ten 
order books, now before you, correct, and as they were originally 
entered ? 

A. So far as I know, they are. 
94 Q. 3. Have any alterations or changes been made in an 
‘ of those entries since. they were first made, to your knowl- 
edge ? 

A. Yes, sir; there might have been changes made in this way, 
that after an entry a change was made in the order, and changes 
were made there after that. 

Q. 4. To your knowledge, have any changes been made in any of 
those entries referred to after the order has et completely filled in 
any case ? 

A. Yes, sir; I know of cases where I ascertained that they were 
a different kind of goods, and changes were made. 

Q. 5. When were such changes made, how long after the making 
of the original entry? 

A. Some time after—sometimes. - 

Q. 6. How recently do you. know of any changes having been 
made in entries on any of the order books containing entries, run- 

ning back as far as 1882, or before that year ? 
95 A. There were some changes made here some time ago. 
Q. 7. About how long ago? 

A. Perhaps five or six months ago, when it was ascertained that 
parties had different kind of goods and fixtures. 

Q. 8. With respect to what goods were those changes made? 

A. Cue racks. 7 

Q..9. Do I understand you, then, to say that within about six 
months past changes have been made on these order books of en- 
tries of cue racks dating as far back as 1882 or before that year? 

A. I could not tell the particular book, but they were pointed out 
to me; some of them. 

Q. 10. Who made those changes to which you refer? 

A. A man named Learned that we had in ouremploy made some. 

Q. 11. Who else made such changes, if saghede? 

A. I don’t know. I was away part of the time. 
96 Q. 12. Don’t you know of anybody else having made any ? 
A. I think Mr. Laned made some. 

Q. 13. Well 

A. I made some. 

Q. 14. Look at respondent’s order book, now before you, upon the 
outside front cover of which appear the words and figures “ March 
26th, 1880, to January 3d, 1881,” at the first entry on page 58, and 
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state whether or not any change has been made in that entry since 
it was first made to your knowledge. 

A. That is not in my handwriting. 

Q. 15. (Q. 14 repeated.) I will ask you the same question with 
—— to the second entry, appearing upon page 63 of the same 
book. 

A. No; I notice it has been blurred and rewritten, but not to my 
knowledge. I don’t know anything about it at all. 

Q. 16. Referring to the first entry on page 129 of the same 
97 book, has any change been made in that entry, to your knowl- 
edge, since it was first made? I simply desire you to state 

what you know of your own knowledge. 

A. It looks as if there was interstices in there, but whether that 
was made at the time or’since [ could not swear. 

Q. 17. In whose handwriting is that entry and the change? 

A. Mine. 

Q. 18. Was that change made within six months last past? 

A. I don’t know positively. 

Q. 19. What is your impression as to whether it was or not? 

A. That particular entry, I don’t know. 

Q. 20. What is your present impression as to whether or not that 
change was made since the entry was originally made and posted ? 

A. I think it was. 

Q. 21. Can’t you state positively whether or not you made that 

change within six months last past? , 
98 A. If I was directed to do so, I did so. 
Q.22. Who directed you to make the changes that you made? 

A. Mr. St. Germain. 

Q. 23. The changes that you made in these order books within the 
last six months, when did he direct you to make them ? 

A. Within that six months. 

(. 24. Can you tell me approximately how many changes you 
have made in those ten order books within a year past? 

A. I could not. 

Q. 25. Have you made a hundred ? 

A. I don’t think I have. » 

Q. 26. Have you made fifty ? 

A. I don’t think I have made fifty. 

Q. 27. Have you made twenty-five? 

A. I don’t know about that. 7 ; 

Q. 28. Can’t you swear positively whether or not you made as 
many as twenty-five ? 

A. I could not. 

Q. 29. Have you made ten? 

A. Yes; I suppose I have made ten. 
99 Q. 30. Have you made fifteen ? 

A. I could not tell you that. I could not approximate at 
all. As they were pointed out to me and directed to be changed I 
made the changes on the ground that there were certain articles 
that were not entered at the time correctly. 
Q. 31. Then do you swear positively that you do not at this time 
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know whether or not you have made more than ten such changes 
in those entries in all those ten order books within six months 
lust past ? 

A. I could not positively swear to that. 

Q. 32. Do you know of your own knowledge of Mr. St. Germain 
having directed any one else to make similar changes in those order 
books ? 

A. No, sir. 


Examination of FerpinaNnp De St. German resumed by the 
MASTER : 


100 Q. 5. Have you since this suit was decided directed any 
one to make any changes in any entries in any of these ten 
order books before us relating to cue racks? 

A. No; the first I knew of it Mr. Learned had made the changes 
and he said it would do just as well. He asked me if I were sure 
that I had sent any of these cue racks—— 

Q. 6. (Q. 5 repeated.) 

A. Not positively ; nobody. 

Q. 7. Did you not direct Mr. Eckert to make any such changes? 

A. I might have said, “This one we are not certain about. I 
think it would be just as well to make it doubtful.” 

Q. 8. You might have said so;-did you say so? 

A. That I could not swear positively about. 

Q. 9. Do you say that you cannot swear positively that you can- 

not now say whether or not you ever directed Mr. Eckert, in 
101 direct or indirect terms, to make such changes as those which 
have been referred to? 

A. No; I can’t say I did positively and directly tell him to make 
such changes, because I did not see the-—— 

Q. 10 (Interrupting). The question is, Did you either, directly or 
indirectly, direct Mr. Eckert to make such changes?’ 

A. I did not directly ; indirectly I did. 

Q. 11. What was the character of your instruction to him? 

A. If it were not sure it was not necessary to leave it as it stood. 

Q. 12. When did you give him that instruction ? 

A. I could not say the time. 

Q. 13. Within a year last past? 

A. No; it must have been before. 

Q. 14. Have you given him no such instruction within a year? 

A. No, sir. 

Q. 15. Have you given no other person any such instruc- 
102 __—ition since the decision in this case was rendered ? 
A. No, sir. 

Q. 16. I wish all of the books that you have in your business in 
which are entered any of the charges appearing in any of these ten 
order books referred to. Will you send to me this afternoon all such 
books that you have? 

A. Yes, sir. 

Q. 17. What are the blue lines which are drawn across some of 
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the entries and the waving pencil lines drawn across some of the 
entries in some of these ten order books referred to ? 

A. Those are made by the book-keepers to check an order. 

Q. 18. At what time are they made, with reference to the time 
when the entries are made in the books? 

A. Sometimes three months, six months, after. 

Q. 19. Are they made before the order is filled ? 

A. No, sir; never. 

Q. 20. Not in any case? 

103 A. No; except the order is cancelled or void. 


(At this point Mr. Boone, complainant’s solicitor, enters the 
room.) 


By Mr. Boone: 


Q. 21. Have you what are called billiard-table books and lease 
books? 

A. Yes, sir. 

Q. 22. Will you send those to the master this afternoon ? 

A. Yes, sir; except the last one, which opens towards the latter 
part of 1883, which we are using all the time. 


Continued subject to notice. 


Fripay, January 2, 1885. 


Present: Mr. Boone, of counsel for complainant; Mr. Wheaton, 
of counsel for respondent. 


104 Examination-in-chief of EManuget Brunswick on behalf 
of complainant by Mr. Boone: 


Q. 1. You are the complainant in this case? 

A. Yes, sir; I am the superintendent—manager—for the Pacific 
coast of the Brunswick-Balke-Collender Company. I was in the 
billiard-table business for myself in the East for many years. The 
cost to manufacture of the revolving cue racks described and claimed 
in my letters patent sued on in this case is four dollars apiece, fin- 
ished. ‘That is the cost in Chicago, and here also. I have manu- 
factured them here at a cost of four dollars apiece. I have an es- 
tablished royalty for these cue racks. I used to get five dollars apiece 
royalty. That was in Chicago and here. That was eight or nine 
years ago. I furnished them for Mr. Yungblut here, and also 
to my brother, in Chicago, after the suit between him and my- 

self was settled. I furnished him with the _ racks,,. 
105 and they paid me five dollars apiece royalty. That was in 

addition to the cost of the rack. I have never sold them for 
any less royalty than that. When I sell a revolving cue rack with 
a table the profit on the cue rack is, in proportion, from five to six 
dollars. Of course we figure the profit on everything clear through. 
We figure the cue rack worth so much money, the balls worth so 


much money, the cues worth so much money, to figure out the | 


profit on the outfit. When we sell a billiard table and furnish an 
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outfit we figure the price and the profit with each article included. 
The profit that we make on these cue racks is five dollars apiece. 


Cross-examination of Emanvet Brunswick by Mr. WHEATON : 


Q. 1. What percentage of the entire price that you receive 
106 for a billiard table is profit? 

A. We double our money. A table and outfit that costs 
us complete about one hundred and twenty-five to one hundred and 
thirty-five dollars we get for it two hundred and eighty-five to three 
hundred and fifty dollars, whith I can show the bills for. I sup- 
pose that the percentage of that which should be allowed for ex- 
penses for salesmen and rent of store, in estimating the cost of 
the table and outfit, is about twenty per cent. Our highest-priced 
billiard tables without an outfit actually cost us from sixty-five to 
eighty-five dollars. That is all. A very fancy table, that we sell 
for from eight hundred to a thousand dollars, may cost about forty 
dollars more for extra work. 

Q. 2. How much have your sales of billiard tables and outfits 
amounted to for the last year? 


107 (Objected to by complainant as immaterial and irrelevant.) 


A. I can’t tell you. Iam just taking stock now. I have not 
looked it over yet. 
Q. 3. About how much do your sales amount to per month ? 


(The same objection by complainant.) 


A. During the year just ended—I won’t say positively, but I sup- 
‘les have amounted to close onto one hundred thousand 


dollars. 

Q. 4. Have you been able to return to your house in Chicago a 
profit of four thousand dollars a month, on an average, over and 
above all expenses ? 


(The same objections by complainant.) 


A. Yes, sir; which our balance-sheet will show. I think there is 
not quite a clean profit of a thousand dollars a week; I can’t 
108 tell you exactly. If you wish me to bring up our balance- 
sheets for each month I will gladly bring them up and show 

them to you—give you a clean statement. 

Since we are in business out here we have not sold any revolving 
cue racks to anybody on a royalty, because we have wanted to keep 
them all to ourselves. We did have established in San Francisco a 
royalty for revolving cue racks. We never gave anybody the right 
to manufacture them ; we charged them the same percentage. 

Q. 5. Iam talking about royalty. To whom, in San Francisco, 
did you ever give a right to manufacture and sell revolving cue 
racks ? 

A. Tonoone. No one in San Francisco ever purchased from me 
a right to manufacture and sell them. I never did any royalty 

business with regard to revolving cue racks in San Francisco. 
109 Wesold them for so much profiton them. It has been six 
or seven years since any one paid me for the privilege of 
5—257 
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manufacturing and selling revolving cue racks in Chicago. That 
ras the J. M. Brunswick & Balke Company. I was never a mem- 


ber of that company since 1869. That same company has been 


manufacturing and selling the revolving cue racks since. The rea- 
son why I have not charged them a royalty was because I am inter- 
ested in that company for the last six or seven years—connected 
with the company. The suit that was settled at the time they paid 
me for the right to manufacture and sell revolving cue racks was 
the same kind of a suit as this suit against St. Germain—a suit for 
infringement on my cue rack patent. That suit was settled. I got 
a judgment against them—that is, the patent was allowed to me in 
court before Judge Blodgett—and without going into more expense 
they settled the suit and paid me so much damages. 
110 Q. 6. Is that what you call the royalty—what they settled 
for as damages at that time ? 

A. I suppose so. Sooner than take the testimony on the account- 
ing in that case, we agreed upon a certain amount which should be 
allowed me as damages. After that I didn’t give them no license, 
but allowed them to make the cue racks. I gave them the right to 
make the cue racks, the same as a license. There was no writing 
made out at all. The terms were so much apiece. That company 
continued to manufacture them under that agreement with me after 
those damages were agreed upon and paid for two years more. I 
never had but one case before Judge Blodgett on my revolving cue 
rack patent. ‘That suit was in Chicago, northern district of Illinois. 

I think it was in 1876, 1877, or 1878. The papers are on file 
111 inthis suit. I have made two styles of revolving cue racks. 

We sell both styles separate from billiard tables sometimes. 
I cannot tell without reference to my books the name of any person 
in this neighborhood to whom I have sold a revolving cue rack by 
itself. My memory is very imperfect, especially with regard to 
names. 

Q. 7. What did the Chicago Company pay you, under that license, 
for the right to manufacture and sell revolving cue racks which 
locked up? 

A. They gave me a schedule for the amount they had made, and 
they paid me altogether some four thousand dollars and all ex- 
penses of the suit. After the suit was determined, and after they 
had settled the damages in that suit, there were very few of the cue 
racks made by them with locks. For the others they paid me five 

dollars apiece. I don’t suppose they made one with locks to 
112 a hundred of the others. The price they paid me was five 

dollars apiece all round, whether the locks were used or not. 
Before they were paying me a license for the right to use revolving 
cue racks; at one time they made mostly all revolving cue racks. 
When the suit was decided against them they made others, because 
they were so much cheaper, saving five dollars on each cue rack. 
At first that company was not a corporation; at first it was J. M. 
Brunswick, Balke & Company, and afterwards it was incorporated 
as the J. M. Brunswick & Balke Company, and afterwards the Bruns- 
wick-Balke-Collender Company. 
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Q. 8. Can you explain how it is possible that the persons compos- 
ing these billiard-table companies failed in business so many times 
as they did when they were making fifty per cent. net in their 
business ? 


(Objected to by complainant as irrelevant and immaterial ; ob- 
e- @ jection sustained). 


113 Q. 9. Do you sell billiard tables and their outfits here for a 
| ~~ very much higher price-than they have been selling them for 
in Chicago for years past ? 


(Objected to by complainant as irrelevant and immaterial ; objec- 
| tion overruled.) 


A. The same price, in proportion. 


Continued, by agreement of counsel, to Monday, 5th instant, at 
half past nine o’clock a. m. 


Monpay, January 5, 18865. 


At the hour appointed a telephonic message was received by the 
master from the office of complainant’s counsel to the effect that Mr. 
Boone was absent from the city, and a continuance was therefore asked 
for, subject to agreement and notice. 


114 SaTuRDAY, July 18th, 1885. 


Present: Mr. Boone, of counsel for complainant; Mr. 
' Wheaton, of counsel for respondent. — 


2 ratte tii 


Herein further continued, in conformity with agreement of coun- 
sel, to the 24th instant, at two o’clock p. m. 


Fripay, July 29th, 1885. 
Present: Mr. Boone, of counsel for complainant; Mr. Wheaton, of 
counsel for respondent. 


Examination-in-chief of Louris A. Imnavus on behalf of com- 
plainant: 


In response to questions of Mr. Boone the witness testified as fol- 
lows: 


I testified in the main case that I at one time worked for Mr. St. 
Germain. I worked for him five or six years many years 
115 ago; the last was from the 4th of March, 1879, to the Ist 
of May, 1880—about fourteen months. I was salesman and 
in fact, everything. I took his place when he was absent; he did: 
not come down until twelve or one o'clock. I was attending to the 
books, was salesman, and did outside work after he came down, col- 
lecting and so forth. While I was at work for him I made many 
sales of revolving cue racks; vou will find the entries, in my own 
handwriting, in his books yet. 
Q. State what effect the fact that Mr. St. Germain sold revolving 
cue racks had upon his sales of billiard tables. 
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Mr. WHeEaton: That is objected to as incompetent testimony, call- 
ing for the opinion of the witness as to what the effect would be, 
without stating the facts. 


Mr. Boone: State the facts. 
116 The Witness: At that time, during the time that I was 
there, the revolving cue racks were all the go—that is, every- 

body demanded them and wanted them, and orders came from the 
country, by letter, specifying the revolving cue racks, because they 
took up less room and they werea novelty. In several private resi- 
dences in the city I know they were put in because they would fit 
into a corner, and they would not lies these wall racks to be put 
up. For instance, Mr. Irving Scott had one put up at his residence, 
and his brother also. In fact the general order of Mr. St. Germain 
was that every table should go with revolving cue racks in prefer- 
ence to any others, because they were cheaper. 

The competition in the billiard-table business is very close, indeed. 
It is nearly a cut-throat business now. 

Q. Can you state from your own knowledge what a person who 
desired to purchase a billiard table and demanded a revolving cue 
rack with 1t would do if he could not get a revolving cue rack ? 


117 (Question objected to and withdrawn.) 


The Witness: The cost of manufacturing a revolving cue rack 
is about from four to four and a half dollars, I think. I remember 
seeing some bills when Mr. Knorp made them for Mr. St. Germain. 
He made them for four dollars and a quarter apiece. Sometimes 
the price would vary. Mr. Melle made some for four dollars. 


Mr. WuHearon: I object to this as incompetent, not the best evi- 
dence; that the bills are better evidence. 


Mr. Boone: 


Q. Do you know what they cost the Brunswick and Balke Com- 
pany made up ready for sale? 


(Objected to by respondent as irrelevant and immaterial.) 


A. Three dollars and seventy-five cents apiece. 
118 Q. Do you know how much the Brunswick and Balke 
Company get apiece for them when they sell them ? 


(The same objection by respondent.) 


A. Eight dollars. When Mr. St. Germain sold them, I believe 
his list price was ten dollars, when I was there. 


(Respondent objected to and moved to strike out the last clause 
of the testimony of the witness on the ground that if Mr. St. Ger- 
main had a list price the list is the best evidence.) 


The Witness: When I was employed by Mr. St. Germain, ten 
dollars is what I asked for them when I sold them. While I was 
employed by Mr. St. Germain these revolving cue racks used to go 
with the tables as a part of the outfit when the table was sold. In 
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such cases they did not make a charge for the cue rack. The 
119 idea was that the table was sold with the complete outfit. 

The cost of the table was first calculated and the selling price 
of each one of those articles was added. I would not call that giv- 
ing a cue rack away. Ifa man ordered a different kind of cue rack 
he had to pay so much extra—that is, if he ordered any kind of an 
extra cue rack he would be charged the price over and above what 
an ordinary cue rack costs. For instance, Mr. Scott paid seventy- 
five dollars for his cue rack, which was made to order. 


Cross-examination of Louis A. IMHAvUs: 


In response to questions of Mr. WHEATON, the witness testified, on 
cross-examination, as follows: 


When I say that competition is close in the billiard-table business, 

I mean that one runs after a customer and the other one runs after 
him, and deductions are made. For instance, if we ask a 

120 man three bundred and fifty dollars for a table, they will 
offer him one for three hundred, and he comes back and we 

offer it to him for two hundred and seventy-five, and so on. The 
profit which is made by the Brunswick and Balke Company here is 
figured at about one hundred per cent., but that is outside of ex- 
penses—that is, not net. For instance, a billiard table that we 
would sell for three hundred and fifty dollars probably would cost 
us, laid down here, as I figure, about a hundred and seventy-five 
dollars—not more; but then, outside of that, we have a good many 


' outside expenses—traveling expenses, saloon expenses, and so forth— 


that is not included. If I sell you a table to-day we figure the cost of 
all the articles that go with it,and it averages about one hundred per 
cent. profit, without calculating city expenses and traveling expenses 
and saloon expenses or any of those things. One of our billiard tables 
that sells here for two hundred and eighty-five dollars, the frame of 

the table will cost, laid down here—I couldn’t tell you that 
121 exactly now because it depends upon how it is shipped. If 

we ship it by railroad it will cost twenty-six dollars freight, 
and from eight to nine dollars if shipped by vessel. The cost in 
Chicago of a table which sells here, with its outfit, for two hundred 
and eighty-five dollars is seventy-five to seventy-nine dollars. That 
is what we call the frame of the table, which comprises the frame 
and bed and cushion—raiils and cushions. It is a complete table 
ready for using with the exception of the cloth and the outfit. Some 
cushions cost more than others. The bed cloth on one of those tables 
will cost about twelve dollars and a half and the cushion cloth three 
dollars and a half. The tables, including the cloth, all in order, 
ready to play on, that we sell for three hundred and fifty dollars 

each cost from a hundred and fifteen to a hundred and twenty 
122 dollars. That is the cost to us in Chicago, and to that cost 

the freight is to be added. The freight is twenty-six, twenty- 
eight, thirty, and thirty-two dollars by rail, according to the size and 
weight of the table, and eight, nine, and ten dollars by vessel from 
New York. When shipped to us from New York they come from 
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the New York factory of the company. The cost of the tables that 
come from the New York factory and those that come from the Chi- 
cago factory vary sometimes, but not very much. For the cost of 
the table to us they add to manufacturing expenses about fifteen 
per cent. That fifteen per cent. is included in these prices that I 
have already given. They vary something, but it is so little that it 
don’t amount to much. 

About the only person that I can recall here who ordered a pri- 
vate revolving cue rack made by Mr. St. Germain is Irving M. Scott. 

His brother also haus one. They were both ordered of the firm 
123 = of Strahle & Company. Those racks which were made by 

them hung on brackets on the wali, made to fit in the corner 
of the room. I don’t think it is a fact that Mr. Knorp charged Mr. 
St. Germain as high as ninety-six dollars a dozen for revolving cue 
racks. I would not positively say so, but I don’t remember any 
such items as that. I think four dollars and a quarter or four dol- 
lars and a half was the price that Knorp sold them to him for. I 
would not be positive. It isabout five years ago. That is my idea of 
about whatthey cost. Still,atthat time I didn’t pay much attention to it 
There is a great deal of difference in the cost of those revolving cue 
racks, depending upon the material of which they are made, and 
aiso the finish on them. There is a difference between those made 
of laurel and those made of walnut and those made of maple. I 

believe those made of laurel cost us here four dollars and a 
124 quarter, and some of the others would cost five and a quar- 

ter. There would not be more than a dollar’s difference. 
So far as we are concerned, I know that the difference in cost between 
walnut and laurel is abouta dollar. 

During the time that I was there with Mr. St. Germain we sold 
more of the revolving cue racks than of the other kind, because 
they used to send revolving cue racks if no other style was ordered. 
Unless it was specified that some other style should be sent, they 
sent revolving cue racks. I could not positively state as to whether 
or not there was any month when I was with Mr. St. Germain in 
which there were more revolving cue racks sent out with tables 
than there were racks of the other kind, because I never took note 
as to the month, but on the average, during the year, I think there 
were more of the revolving cue racks sent out than of the other 

kind. That was the case during the fourteen months that I 
125 __—was there in 1879 and 1880. Whenever I made any sales I 

entered the sales in the books, and I would generally enter 
from the sales book into the lease book. The early part of the time 
when I was there they used to have a book-keeper there, Mr. Farns- 
worth. Heand I used to make the entries, and afterwards, when 
he left, ] had the control myself of that portion of the business. 
In fact, we would all make entries. I made my entries, and Mr. 
St. Germain made his entries in the afternoon when I was out. 

In Mr. St. Germain’s sales books now before me, containing sales 
from November 11th, 1878, to March 26th, 1880, there are entries in 
my handwriting. I find that the revolving cue racks that were sold 
to Mr. Scott is entered on page 133 as having been sold to D. M. 
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Scott. The charge was sixty-five dollars. That is the one I referred 
to. That entry bas been altered here. When I made the entry it 

was “ Revolving cue rack,” and here that has been rub 
126 ~=out, and it is marked “ Private cue rack.” After examina- 

tion of this book referred to froin the first entries to the date 
March 4th, 1879, I have found three revolving cue racks specified. 
It says nothing about what kind of cue racks are ordered. It says 
generally “ Billiard table and outfit.” 


(Adjourned, in conformity with agreement of counsel, to the 30th 
instant, at one o’clock p. m.) 
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Tuurspbay, July 30th, 1885. 


Present: Mr. Boone, of counsel for complainant; Mr. Wheaton, of 
counsel for respondent. 


Re-examination of Louis A. ImHavus on behalf of complain- 
ant: 


In response to questions of Mr. Boong, the witness further testified 
on re-examination as follows: 


In my cross-examination I stated that the manufacturing 

127 __—siprrice of these cue racks differed at different times. There 
was no difference in the selling price of Mr. St. Germain ; if 

the cost was more, he did not charge any more. At that time the 
— was ten dollars. Prior to that it wasa higher price-list, 


_ but they were reduced when I came there to.ten dollars. My recol- 


lection is that before that reduction the selling price was either 
twelve or fourteen dollars—I don’t remember which—and we made 
a deduction then to make them ten dollars. 


Recross-examination : 


In response to questions of Mr. WHEATON, the witness further tes- 
tified on recross-examination as follows: 


The reason of reducing the price of the revolving cue racks was 
because some others were making them and selling them, and when 
I started with Mr. St. Germain we made a new price-list and put 
down every thing, billiard tables and everything. Tables that were 
sold before for four hundred and fifty dollars were reduced to four 
hundred and twenty-five dollars, and so on, and a paper that had 
been started before, and the publication of which had been sus- 

pended, was started again when I went there. 
128 I don’t know how many billiard-houses have been selling 

revolving cue racks since 1879 and up to last January, when 
the patent expired. I don’t know anything at all about other 
houses having sold them. I don’t know whether they are making 
them or selling them; that I can’t tell anything about. I don’t 
know whether or not Liesenfeld has been selling them; I couldn’t 
say positively. I don’t know whether he is making or selling them 
now atall. I don’t know, of my own knowledge, whether he was 
selling them between 1879 and last January. I could nut say 
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whether or not Jungblut sold them within that period, because I 
have not seen any of his manufacture in any place. I couldn’t tell 
you whether Mr. St. Germain is making any at the present time. 

Q. Do you know why the relative sales of revolving cue racks, as 
compared with the ordinary wall cue racks, fell off so largely after 
1879 and 1880 in San Francisco? 


(Objected to by complainant as irrelevant and immaterial.) 


129 A. I don’t. I don’t know that the sales did fall off; we 
sold about as many of the revolving cue racks as we did of 
others; we have several new patents. I think that in the year 
1884 one-half of the cue racks which our firm sold were revolving 
racks. : 
Q. Don’t you know that not one-quarter of the cue racks sold by 
your firm in 1884 were revolving cue racks ? 


(Objected to by complainant as irrelevant, immaterial, incompe- 
tent, and not cross-examination.) 


A. I know, I think, that one-half of them were revolving cue 
racks; we don’t put down in the books a statement of the kind of 
cue racks sold, whether revolving or wall racks. Our firm gets all 
our goods from our firm East. 

Q. Have you no documents that will show what proportion of the 
cue racks your firm has sold during the last year were revolving cue 
racks and what proportion of the other kind ? 


(Objected to by complainant as irrelevant, incompetent, and im- 
material.) 


130 A. No; we cannot tell by the cost of them as they appear 

on the bills because some of the other cue racks cost the same; 
we can’t tell from the prices they are sold at because they go with 
the billiard tables. It is very seldom that we sell a cue rack by it- 
self; in selling them with the billiard tables there is no way of telling 
what kind of a rack is sold; they are sold as a part of the outfit; 
the prices are the same, whether the ordinary cue rack is furnished 
with the table or a revolving cue rack ; if we sell an East Lake wall 
rack that costs three dollars and seventy-five cents, and a revolving 
cue rack that costs the same, the profit is the same, of course. 

As to whether or not our firm made a profit in selling revolving 
cue racks over selling the other kind, that depends entirely upon the 
kind ; if we sell a higher price rack, an Exposition rack, for instance, 
they are sold at a different price from the plain rack. I am speak- 
ing of the plain racks of both kinds. I don’t know what the racks 
cost the factory East. I don’t know what royalty they pay. I 

know what all the plain racks of both kinds cost us—three 
131 dollarsand seventy-five cents tofour dollars apiece. They will 

bill so many cue racks so much money; but I couldn’t tell 
from the bills whether they were revolving racks or the other kind. 
I could tell, of course, when the racks came what kind they were. 
Even the bills sent to us from the East would not tell us what kind 
of cue racks we are to get; they called for so many cue racks at so 
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much. The only way that we make a difference is by calling one 
ash and one walnut, or something like that; there is a difference of 
ee or fifty cents each on those made of different kinds of 
wood. 


(In response to a question by the master, the witness answered :) 


I could, by taking Mr. St. Germain’s books, tell how many re- 
volving cue racks were sold by Mr. St. Germain during the time 
I was in his employ. The books that I refer to are the order books 
and the lease books. To my recollection, they were placed on the 
lease books, in each case, what kind of cue racks it was. 


(In response to questions of Mr. WHEATON, the witness further 
testified as follows :) 


132 In Mr. St. Germain’s lease books, during the time while I 

was in his employ, if a revolving cue rack was sold it was 
put down as a revolving cue rack. I don’t think that that was 
always the case, but as a general thing it was stated what kind of a 
cue rack went with the table. 


(In response to questions of Mr. Boong, the witness further testi- 
fied as follows :) 


I have partially examined Mr. St. Germain’s books containin 
the entries made by myself while I was in his employ. I foun 
entries made by me. I believe there was one of them that I saw 


_ yesterday, in which a change had been made. I examined twenty- 


five or thirty entries in my handwriting. There is a line vacant in 
one order. I only saw one entry of mine that had been changed 
that I know of. I know there was one that I can recollect was a 
revolving cue rack, and it does not appear so in the book. 

(In response to questions of Mr. WHEaTON, the witness further 
testified as follows :) 
133 The one that I last referred to was a cue rack made and 

ordered fora high price. There was another one—Mr. Atkin- 

son, of Oakland. That was a revolving cue rack also, but it does 
not so appear in the book. I distinctly remember that Atkinson’s 
rack was a revolving rack. 


(Plaintiff rests.) 
" In conformity with agreement of counsel, further hearing is con- 
tinued, subject to notice. 


TueEsDAY, January 5th, 1886. 
Present: Mr. Boone, of counsel for complainant; Mr. Wheaton, 
of counsel for respondent. 


Examination-in-chief of FrepeRIcK DreypoLcHer on behalf 
of respondent: 
In response to questions of Mr. WHEaToN, the witness testified as 
follows: 
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My name is Frederick Dreypolcher ; my age, fifty-two years ; 
134 ~=I live in San Francisco, and I am a billiard-table maker. At 

the present time I am in the employ of Jacob Strahl & Com- 
pany. F. de St. Germain now comprises the firm of Jacob Strahl & 
Company. I am foreman of Mr. de St. Germain’s billiard-table 
factory. I know the amount of labor and expense required to put 
up one of these revolving billiard-cue racks after they come from 
the factory where they are turned. It is one day’s work. I have 
here one of those racks in pieces, just as it comes to us from the 
mill. It comes to us in several pieces. The small pegs dividing 
off the cues are not fastened into the racks when they reach our 
factory. 


(The several pieces making up a revolving cue rack produced by 
the witness and above referred to are introduced in evidence by re- 
spondent, marked “ Respondent’s Exhibit 2.”) 


After the rack comes to our factory we take the two pieces mak- 
ing one of the brackets, join them together, and put in screws to 
fasten the parts together. This has all to be filed up and sand- 

papered before they go to the varnishers. The top octagonal 
135 piece is also sand-papered and:filed up. As it appears in 

Exhibit 2, the standard is put together. The several pieces 
making up that standard are not together when they come to us from 
the mill. With the turned portions that come to us we do nothing 
but put them together. They do not require any sand-papering ; 
they are all finished at the mill. The piece on the back side of the 


bracket is for the purpose of fastening the bracket against the wall — 


by screws. After we have put the different parts together the cue 
rack is next sent into the varnishing-room, where it is varnished 
and finished up. The varnisher is here. 1 think he can testify in 
relation to what is done in that department better than I can. It 
takes one man one day to finish up one of those racks in good shape 
after it comes from the mill where the parts are made. That does 
not include the varnishing. What that will cost depends on the 
man’s wages. My wages are three dollars anda halfaday. The 

wages of the men who do that kink of work is two dollars 
136 and seventy-five centsaday. The castings shown on the cue 

rack, as put in evidence here, have to be added to the cue 
rack after it comes to our establishment from the mijl. Those cast- 
ings consist of four pieces, two pivots and two sockets. I am not 
positive what they cost. I believe they are twenty cents for the set 
of four pieces. 

I don’t know what rent Mr. St. Germain pays for his factory. On 
my time-book there is now nineteen men. That does not include 
the men in the office, but only the mechanics. I have been there 
six years next March. During that time the number of men em- 

loyed in my department has been from nineteen to twenty-five. 
hat includes all the mechanics. 

I don’t know what the demand has been for revolving cue racks 
since the 7th day of last January, when the patent expired. I don’t 
know of any that have left the shop the lust year, although they 
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may have left without my knowledge. There has none of these re- 

volving cue racks been put together in the defendant’s factory since 
the 7th day of January, 1885. 

137 The cue rack, Exhibit 2, came from Mr. Hatch. The 
standard of that cue rack has never been used, but Mr. Hatch 

has had it about his place for some time, and it has become dirty. 

I have brought here to-day one of those cue racks, put together and 

finished up. 


(Cue rack last above referred to introduced in evidence by re- 
spondent, marked “ Respondent’s Exhibit 3.”) 


Cross-examination of FREDERICK DREYPOLCHER : 


In response to questions of Mr. Boong, the witness testified, on 
cross-examination, as follows: 


I have been foreman of Mr. St. Germain’s factory for six years on 
the 7th of August next. I came therein March preceding. Mr. 
Field has charge of the varnishing and finishing of these cue racks 
in the factory. I have charge of putting them together. I do not 
do it myself, but it is done in the shop under my directions. We 

generally get about a dozen of these cue racks at a time at the 
138 mill. They come to us in this knocked-down condition, sepa- 

rate. The cabinet-maker will generally take about a dozen 
to put together at one time. Sometimes he puts them altogether at 
once and sometimes he don’t. We generally give him about « dozen 
at a time to eg together. When he is ina hurry he finishes one 
up. Generally he will take parts of one and finish them and then 
take parts of another and finish them, if he is going to finish a whole 
lot. He will finish a dozen and turn them over to the varnisher, 
when he finishes a lot. It will take about two weeks for him to 
finish a dozen ready for the varnisher. 

I keep the time book of the men. I do not keep account of the 
work each man does opposite his time. I have no memorandum 
showing how long it takes our men to put together a dozen of these 
cue racks. I only havea memorandum from my memory. I keep 
no books except the time book. Our men work sometimes by the 
day and sometimes by the piece. They never work piece-work on 

putting together these revolving cue racks. We have never 
139 had them done by the piece; they have always been done by 

day’s work. I don’t know, as a matter of fact, that one man 
can put together a dozen of these cue racks in a day. 

As to the weight of a set of these castings which I have spoken of, 
I never weighed them. I couldn’t tell you about what they weighed ; 
I don’t know. As to whether or not they weigh two pounds, I don’t 
know the weight. I don’t know whether or not they weigh two 
gene y I don’t think so. I don’t think they will weigh one pound. 

don’t believe they weigh more than half a pound. As to what is 
paid for these castings, I have never seen the bill. I understand 
that they are ten cents a pair, which would make the complete set 
for each rack twenty cents. I don’t know positively what they cost. 
I have never timed a man so particularly asto know how long it will 
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take him to sand-paper the parts of one of those cue racks. The man 
who turns them sand-papers the turned pieces. I couldn’t answer the 

question as to how long it takes a man to sand-paper those 
140 parts of one of those cue racks which require to be sand- 

papered after they come to our shop. It takes him more 
than ten minutes. As to whether or not it takes him twenty min- 
utes, I can’t answer the question any more directly than I have 
done. Besides filing and sand-papering them he joints them and 
puts them together—fits the joints where they go together.. I have 
never timed it in that way so as to know how long it will take him 
to fit those joints. I would say a man ought to make the two joints 
of the brackets and glue them in three-quarters of an hour. I have 
never timed it. After he has got the joints together he puts a few 
screws in the back. A man ought to put in the four screws in the 
two brackets in about twenty minutes. As to whether ourmen work 


that way, taking five minutes to put in a screw, those are large screws - 


and they have to make a hole first. After putting the screws in the 
workmen next fitsthe castings on. [ have nottimed him to know how 

long thattakes. I suppose he might putin the four of them in 
141 aboutanhour. I look after these men to see that they do their 

work, but I don’t time them so closely as that. If aman took 
three-quarters of an hour to put those two castings in, I don’t think 
I would, as foreman of the factory, find any fault with him. Those 
castings are put on the last thing. Of course, they are all cleaned 


off before that is done. They put them together and then they go © 


to the varnisher. I suppose it takes him about half an hour to 
varnish them; I can’t say positively; I don’t swear to that at all ; 
[ state that it takes a man a whole day to put together one of those 
cue racks—a day of ten hours. 

I have had some talk with Mr. St. Germain about the testimony 
that I should give in this case. He asked me about the amount of 
time that it would take to put up one of these cue racks. I told 
him just as I stated here. Mr. St. Germain spoke to me about it 
last evening for the first time. He told me I would have to testify 

about these cue racks. He asked me how long it would take 
142 ‘to do it, and [ told him how long it would take. He has 

not told me to make any investigation in the matter to find 
out how long it would take. I didn’t make any investigation, par- 
ticularly. I have, many years ago, put together one of these cue 
racks myself. I believe [ made the first one that ever was made in 
the country. That wasin 1868. It may be a little different pattern, 
but it was similar. I don’t remember that I have put any together 
since 1868 personally; [ may have. I have no particular man in 
the establishment who puts these together—-just as it happens 
mostly. I[ think I know who put together the last lot that was put 
together there, but 1am not sure. He is not working there now. 
He is a man who worked there by the name of Varra. I am not 
sure that he was the man. I don’t know where he is now. I don’t 
think there is one man in their employ just now who ever put a lot 
of these cue racks together. I don’t know who put together the lot 
next to the last. I am not positive who put together the last‘one. 


oe 
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If I had my time book I could give you the name of the per- 
143 son who did put a lot together in our establishment. I don’t 

remember the names. I am very forgetful of names. I sup- 
pose that it was as much asa year anda half at least, maybe longer, 
since the last lot was put together there. 


Examination-in-chief of TimotHy Fretps on behalf of re- 
spondent : 


In response to questions of Mr. WHEATON, the witness testified as 
follows : , 


My name is Timothy Fields; my age, thirty-two years; I live in 
San Francisco, and I am a varnisher. I am in the employ of F. de 
St. Germain. I couldn’t answer as to when the last revolving cue 
racks were finished in Mr. St. Germain’s factory, for I don’t know. 
It has been a long while since we had any around there; it has 
been a long time ago since we finished any. I don’t know anything 
about what work had to be done on those revolving cue racks after 
they came from the mill to Mr. St. Germain’s factory. I had noth- 
ing to do with that department. The work that I have had to do 

with them is varnishing them, rubbing them. Sometimes 
144 —-we stained them in imitation of walnut and sometimes in 
imitation of rosewood. The first thing that I would do after 
they came into my department would be to give them a coat of 
shellac. Next I wouldsand-paper them. The object of sand-paper- 
ing them after the coat of shellac was put on was to take the rough- 


ness off before varnishing. The next step would be a coat of var- 


nish. The staining was done when they came down from the cabi- 
net-maker’s shop, when they were stained atall. They were stained 
on the raw wood., When they were stained at all they were stuined 
before any shellac was put on them. After the first coat of varnish 
was put on them they stood for a day or so,and then they were var- 
nished again. There would be no rubbing down after the first coat 
of varnish was put on. The time that a man would spend on one 
of those revolving cue racks after it came into my department was 
about fifteen minutes on each coat; three quarters of an hour alto- 
gether,on an average, and it would takean hourand a half for rubbing 

on each rack. ‘The wages of the men in my department are from 
145 two and a half to three dollarsaday. There was no foreman 

in my department who didn’t do manual labor. I am the 
overseer, and I labor just the same as any of the men. Ten hours’ 
work constituted a day’s labor in that factory at the times when we 
were manufacturing these revolving cue racks. 

Exhibit 3 represents a cue rack with its brackets after it is var- 
nished. It is not finished, because it ought still to be rubbed. The 
ornamental projection which appears circling around the upper 
plate on cue rack, Exhibit 3, is put on in the factory. That is fitted 
after the rack is all finished. Those can be taken right off. I don’t 
know where the particular cue rack, Exhibit 3, came from. I 
brought it here from Jacob Strahl & Company’s. None of those 
cue racks have been finished in my department since the 7th of 
January, 1885. 
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Cross-examination of Trmotruy FIEeELpDs: 


In response to questions of Mr. Boone, the witness testified, 
146 _—s on cross-examination, as follows: 


I have been in the varnishing department of Mr. St. Germain 
pretty near six years. I have been there all that time except about 
two months. I have superintended the varnishing and finishing of 
all the cue racks that went through the house since [ have been 
there. When they came into my department they came in the raw 
wood, put together like Exhibit 3. The first thing I did was to give 
the rack a coat of shellac, except when I stained them. Sometimes 
when they went with a dark table we stained them. The number 
that were stained was about equal to the number that were not 
stained; I guess about half of them were stained. When they were 
stained it took about fifteen minutes to stain each one. Then we put 
on a coat of shellac, which took about fifteen minutes. Then we 
went to work and sand-papered it; that would take about five min- 
utes. Then next we put on acoat of varnish. Then it stood awhile 
and another coat of varnish was put on. It took fifteen minutes 

to each coat. Then they were generally rubbed with pumice 
i47 stone and water or pumice stone and oil; that would take, 

when we did it, an hour and a half. Only the dark racks 
were rubbed down in that way. I am sure it took about an hour 
and a half to rub one of them down. 

Two men are employed in my department at the present time— 
myself and Mr. Hanna. Mr. Hanna is working there; he has been 
working there five weeks. A year ago Mr. Schafer worked with me 
there; he is working down at the foot of 5th street now, I under- 
stand, at some furniture factory down there belonging to the party 
who owns the Tivoli. Two years ago John Hannan worked with 
me; I couldn’t tell you where he is now. I don’t know where any 
of the men are who assisted in doing the varnishing on the cue 
racks at that establishment besides those I have mentioned. 


Re-examination of Lewis EckHaArpt on behalf of respondent: 


In response to questions of Mr. WHEATON, the witness tes- 
148 __ tified on re-examination as follows: 


[ have taken the books of respondent and the list.of revolving 
cue racks made up by the master and looked over it in part with 
Mr. St. Germain and Mr. Lancel, our book-keeper. I was here part 
of the time with them when they were examining about it. I have 
here a memorandum made at that time. As to the following cue 
racks specified in the master’s list, I find them included in the 
list Exhibit A, heretofore furnished by respondent, namely : 


Page 278, Olcese & Garibaldi. 
Order book. 


June 1,’83, to May 8, ’84. 304, Williard Gardner. 
309, J. A. Trask. 

065, True & Carlin. 
072, James Wren. 


Cc 


FERDINAND DE ST. GERMAIN VS. EMANUEL BRUNSWICK. 47 


Order book. 


Jan. 4, ’81, to Feb. Page 152, S. S. Simons. 


149 


159, W. Jones. 
409, Charles H. Kuhn. 
418, Hardy & Amos. 
107, W. B. Hooper. 
168, Vinson & Watson, four racks. 
201, Charles Durner. 
: 356, Joseph Phillips. 
377, Ries& Cunningham, two racks. 
379, Bond Brothers. 
349, Tully, Ochoa & Co. 
440, Howe & Halliwell. 
10, J. B. Sellers. 
400, M. O’Connor. 
414, Mrs. F. George. 
101, L. H. D. Lange 
133, H. C. Willis. 


As to the following racks, specified in the master’s list, I know of 
my own knowledge that they were either never sent or that they 
were returned. 

At Mr. Boone’s request I will state as to which of these we re- 
ceived money on: 

Page 9, Lane & Rodgers, received money on that. 


150 


14, Peterson, received money on that. 
Book G, page 44, Caprasecca, three racks, received money on those. 


214, Ferguson, received money on that. 
236, Dwyer, never received a dollar. 

282, Tomasini, never received a cent. 

286, Cunningham. 

296, B. R. Parrott, received nothing on that. 

38, Officer’s club, table rented and returned, received 
money on that. 

69, Huff, table sent and returned, received money 
on that. 

184, Uribe & Co., table never sent, received no money. 

269, Langfeldt & Meyer, table not sent. 

348, Johnson, table returned, received money on that. 

375, Thacker & Cady, tables rented and returned, re- 
‘ceived money. 

40, Hecht. That was not a revolving cue rack. 

61, Bryson. That is one of the tables sent to Small 
and charged against Small; received money on 
that. 

93, Ketcham, table never sent. 

109, Roach, table never sent. 

181, Gerken, table rented and returned, secsived 
money 

262, Connor, ‘table returned. I don’t think he paid 

aby thing. 
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Book G, page 326, Mueller, table returned, received money on that. 
358, Byrnes. Those three were stationary column 
racks, around a column. They were not re- 
volving racks. 
407, Roberts & McGrath, table returned. We received 
nothing from them. 
37, Stoneman, Levi & Co., table returned, received 
money. 
82, Trimmer, order never executed ; table not shipped. 
We received no money on that. 
194, Vareoe. The rack that went with that table was 

151 a second-hand rack that came to us in ex- 
change with a Brunswick & Balke table. 

2, Sherman, two racks. Those were the same two 
racks sold to Small, of Carson City, both of 
which were subsequently sold to Sherman; one 
of them we got back, but the remaining one was 
sold to Bryson. 


Most of these racks were sent to the parties and used by them for 
atime and returned. ‘The tables were rented and taken back ; some 
of them were not used at all by the parties. During the last two 
years I have been manager in Mr. St.Germain’s employ while he is 
away, and salesman, and tending to general business—whatever is 
assigned to me. Within my personal knowledge I don’t know of a 
single case in which we have sent revolving cue racks out within 
the past two years; wherever they asked for one I, of course, talked 
them out of it because of this litigation pending, for one thing, and, 
secondly, I don’t think that they are a desirable thing atall. I have 

known of cases in this city where the brackets have got loose 
152. on the walls and the whole rack fallen down. Ihaveknown 

that to be the case. I don’t think that they are a desirable 
rack at all; it has been a novelty in its time. I have not had any 
demand for them while selling a table for two years past. These 
revolving cue racks have been superseded by the old racks; a little 
different styles, more elegant and fancier than formerly—wall racks 
and column racks. Column racks placed around a column in the 
billiard-room I saw years before I was in the billiard-table business 
and I have seen them for six years past; they have them in the 
Russ House on a couple of columns there, and they have had them 
in the Brooklyn Hotel, and I know that they were formerly in the 
Cosmopolitan Hotel; those racks are not revolving racks, but sta- 


tionary. 
Recross-examination of Louris EcKHARDT: 
In response to questions of Mr. Boone, the witness testified, on re- 
cross-examination, as follows: 
153 Prior to two years ago there was no particular demand for 
these revolving cue racks. Once in awhile they would ask 


for them. Very often when a man asks for a table he will never 
suggest the kind of rack he wants. There was quite a demand on 
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the market for them. People in the country would say sometimes 
that they wanted a revolving rack. I don’t think there has been 
one of these racks sold without a table while I have been in that 
establishment; not more than two or three, at the most. When a 
sale of one of those racks was made separately it would appear in 
the books. We enter in the cash book everything that is sold for 
cash. When we sell a revolving cue rack we do not always enter it 
as a revolving cue rack. There may be cases where sales of these 
revolving cue racks might be entered without the word “ revolving ” 
appearing. In those particular cases they would not appear in this 
account, if there were such cases. I think that these tables 
154 that were never shipped appear entered in our lease books. 
The contracts were made out and sent to the parties for their 
signatures in some cases, and after getting the table the man would 
not pay,and, of course, we would order the table back. Everything 
was done by us to fulfil our part of the contract. We entered it in 
the order book and in the lease book, and the contracts were sent 
on for signature. When those tables were returned I think there 
were entries made in the books to show the transactions. Icouldn’t 
tell you whether I could show entries in the books to show that every 
one of these tables was actually returned, but I know within m 
personal knowledge that those that I have stated were returned, 
if any were sent. I don’t remember now whether there is any 
memorandum to that effect in the books. I am testifying about 
them from my memory, knowing that the tables were never 
shipped or were returned. I was about the store a great 
deal. I am out once in awhile for a little time. A 
155 deal goes on while I am away, but I will go through the 
books and find out what has been done in my absence. 
What I have sworn to here I know positively about. On some of 
those tables which I claim here were returned we received pay- 
ments. I will tell you which ones if you will read the list. We 
have delivered billiard tables with racks without a preliminary pay- 
ment. If I trust a man and consider that he will pay on delivery, 
I will deliver a table to him. The general rule. is to have money 
down when the order is taken. I think those entries in the cases 
where the tables were never shipped are entries in my handwriting. 
I entered the orders at the time and never paid any attention to 
them. I think that the ledger will show that those tables have been 
credited back. I don’t care what the order book shows or what the 
ledger shows; I know that those sales that I have referred to 
were never made. So far as the ledger is concerned, I might 
156 almost state that the tables were credited back or that they 
were never posted. I suppose we have the bills of lading for ° 
those that were returned. Tables sent to Oakland or around the 
city we have no bills of lading for. We didn’t take receipts from the 
teamsters who took them. I couldn’t tell whether we had an equal 
number of wall racks returned during the same time. I suppose 
we did have. 


7—207 
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In response to questions of Mr. WaHeaton, the witness further 
testified as follows: 


I don’t know how many revolving cue racks Mr. St.Germain had 
on the 7th day of January, 1885. I couldn’t tell whether or not 
he had any. I know that during this litigation we didn’t make 
or sell them if we could possibly help it. I wouldn’t know at the 
time whether or not he had any unless I had particularly inquired 
from the foreman. When these revolving cue racks would come 

back with tables they were second-hand, of course. We 
157 would sometimes send them out with rented tables. We had 

a great many rented tables out, and they would be used with 
rented tables. When we sent them out with rented tables the en- 
tries would appear in the lease books. They would be among the 
number that would appear in the lease books. 


In response to questions of Mr. Boong, the witness further testified 
as follows : 


We kept these racks in use as long as we could. We kept them 
rented out as long as they were in our possession. It is a fact that 
a great many of these cue racks and tables—not half, I should say— 
came back to our establishment when the parties wanted to dispose 
of them. 


There appears in the master’s list an entry of six revolving cue 
racks sold to the Cosmopolitan Hotel. 


Re-examination of FerpINAND DE St. GERMAIN, on behalf of 
respondent : 


158 _ In response to questions of Mr. WHEATON, the witness tes- 
tified, on re-examination, as follows : 


_ I became interested in the house of Jacob Strahle & Company in 
September, 1870. In December, 1873, I became sole proprietor. 


Examination-in-chief of Joun B. Ferrie, on behalf of re- 
spondent: 


In response to questions of Mr. WHEATON, the witness testified as 
follows: 


I know that the six billiard cue racks that were in.the Cosmopol- 
itan Hotel were not revolving cue racks. They were stationary cue 
racks placed around a column. They were circular cue racks. I 
_ know there were six around a column. Those racks are in the es- 
tablishment of Jacob Strahle & Company at the present time. 


(Continued, in conformity with agreement of counsel, to January 
7th, 1886, at two o’clock p. m.) 


159 THurspay, January 7, 1886. 


Present: Mr. Boone, of counsel for complainant; Mr. 
Wheaton, of counsel for respondent. | 
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Examination-in-chief of P. Lizsenretp on behalf of re- 
spondent: . 


In response to questions of Mr. WHEATON, the witness testified as 
follows : 


My name is P. Liesenfeld; I am fifty-three years old; I live in 
San Francisco, and [ am a billiard-table maker. I am familiar with 
the kinds of cue racks known as revolving cue racks, which are 
fastened by brackets on the walls of rooms where they are used. I 
am not very sure how many years I have been selling those. I 
think it is about from ten to fifteen years—between ten and fifteen— 
I have been selling them here in San Francisco. I have never paid 
any royalty for the privilege of doing that. I have never been asked 
to pay any royalty. I was never sued for doing it. I am not sure 

whether or not Mr. Brunswick has been aware that I have 
160 been selling those during those times. I never knew. I 

never had — talk about it. My factory is a pretty small one 
now. Besides myself, Mr. Jungblut, a dealer in billiard tables here, 
has been selling these revolving cue racks during the last ten or 
fifteen years. I know that he has been selling them for about seven 
or eight or ten years. There is not any demand at all for these re- 
volving cue racks in the last four or five years in my house. I don’t 
know what the demand is for them in other houses. 


Cross-examination of P. LIESENFELD: 


In response to questions of Mr. Boons, the witness testified, on 
cross-examination, as follows: 


My place of business is 945 Folsom street. I have been there four 
years last January. I have been in the billiard-table business in 
San Francisco thirty years. I never manufactured these revolving 

cue racks; I bought them. I fitted them up in my sho 
161 that is, hung them up for show. They were all finished 

when they came to my shop. I didn’t do any finishing to 
them after they came to my shop, except varnishing. I don’t think 
that I have sold altogether within the last ten or fifteen years a dozen 
revolving cue racks. I know that, pretty sure. The most of them 
I had out I had to take back again. I kept them asa part of my 
stock ; had them put up with cues in for show. I exhibited them 
the same as I did any other cue racks. I have done but a very 
small billiard-table business. For those which I bought I paid five 
and seven dollars each—the last that I bought. I bought them 
from Mr. Melle. Those that I bought for that price were all fin- 
ished except varnishing. They were made out of Oregon maple, 
most of them. That is the cheapest wood that I could get them 
made out of, cheaper than black walnut, cheaper than oak, cheaper 
than ash. When I bought them they had all the fittings on them. 

I never bought any black walnut ones. I never made any in 
162 mystore. I don’t think I had any stained black walnut ones 
or any ash—all maple. 
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Re-examination of Louis Ecknarprt on behalf of respondent . 


In response to questions of Mr. WHEATON, the witness testified, on 
re-examination, as follows: 


I have here a bill for the castings used in these revolving cue 
racks which were sold by Mr. St. Germain. I don’t know who paid 
that bill. Twenty cents a set was paid for those castings. I went 
down to see Mr. Savage this morning to be sure how many of those 
castings were in a set, and he said that a set consisted of two—a pin 
and the corresponding casting. It takes two of those sets on one 
revolving cue rack. ‘The holes are drilled in for the screw-holes. 


(The bill above referred to is introduced in evidence by complain- 
ant, marked “ Complainant’s Exhibit Savage Bill.”) 


In respondense to questions of Mr. Boone, the witness further tes- 
tified, on recross-examination, as follows: 


163 That is not the only bill that we ever got for those things. 

I have compared that bill with one or two other bills; they 
were all the same price, right through. I don’t know what were the 
dates of those bills with which I compared this. I went down to 
see Mr. Savage this morning and sent the foreman down there to 
see in what a set consist, because the foreman testified yesterday that 
there were four in a set; they said down there that two constitute a 
set. I don’t know as to how many compose a set, except what he 
told me. I said, “What do you sell for a set of these?” He said 
“Two.” 


(Respondent objects to all the testimony of this witness on the 
ground that it is incompetent, hearsay.) 


Re-examination of FrepERICK DREYPOLCHER on behalf of 
respondent by Mr. WHEATON: : 


Q. 1. Do you know what a set of those castings consist of? 
A. Yes, sir. 


By Mr. Boone: 


Q. 2. How do you know? 
164 A. Because I was told: 


By Mr. WHEATON: 


Q. 3. Do you know any other way? 

A. I don’t know any other way excepting what I was told by the 
foundryman. | 

Q. 4. Do you know, without regard to what you were told, what 
constitutes a set of those things ? 

A. Yes, sir. - I should say that I had been using those castings 
= personally familiar and acquainted with them for five years at 
east. : 

Q. 5. How many of those castings constitute a set? Answer of 


a 


Dae 
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your own knowledge and without regard to what anybody ever told | 


rou. 
: A. One pair; there are two pairs used in each rack. As I use 
the term “ pair,” a pair consists of the socket and the pin. One cast- 
ing has a socket in it and the other has a pin in it. The socket and 
pin which are used at the top are precisely the same as the socket 
and pin which are used at the bottom. 


In response to questions of Mr. Boong, the witness testified, on re- 
cross-examination, as follows: 


165 That is what I call a set. I never heard anybody else par- 
ticularly call that a set. 

Q. 1. Do you know, of your own knowledge, outside of what any- 
a has ever told you, what the foundrymen call a set in making 
a bill? 

A. I know that two is a set. 

Q. 2. (Question one repeated.) 

A. Without anybody ever telling me—no, I don’t. 


In response to question of the master, the witness further testi- 
fied as follows: 


I was always under the impression that two of these castings con- 
stituted a set. To make sure of it I went to the foundryman and 
asked him about it. 1 don’t know that I testified the other day that 
there were four in a set. 


_ Respondents rests. 


Examination-in-chief of P. LiesENFELD on behalf of com- 
plainant: 


166 In response to questions of Mr. Boones, the witness testified 
as follows: 


I am the same party who just testified on the part of the respond- 
ent in this case. 

Q. 2. I would like to ask you how many revolving cue racks one 
man can put together in a day after all the parts are manufactured 
by the turner ready to be put together. 


(Objected to by respondent unless it is shown that the witness 
knows as to the facts inquired of.) 


A. These cue racks came to my house all put together when I 
bought them years ago. I have not bought any for the last five or 
six years. When I bought any they were all put together, all ready 
to be varnished. 


(It is agreed that, if recalled as a witness on behalf of respondent, 
Timothy Fields would testify that each of the three coats of varnish 
or shellac placed upon a cue rack in St. Germain’s establishment 

would cost twenty-five cents, making a total cost of shellac 
167 and varnish used on each cue rack of seventy-five cents.) 


(Continued, in conformity with agreement of counsel, to 
the 8th instant, at two o'clock p. m.) 
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Fripay, January 8, 1886. 


Present: Mr. Boon, of counsel for complain-t; Mr. Wheaton, of 
counsel for respondent. 


Examination-in-chief of Felix O’Neil on behalf of complain- 
ant: 


In response to questions of Mr. Boone, the witness testified as fol- 
lows: 


My name is Felix O’Neil. Iam fifty-two years old. I live in 
San Francisco and I am a billiard-table maker. I have been in that 
business about twenty-five or twenty-six years. I have been in San 
Francisco about the same time. I went into that business three or 
four weeks after I came here and I am in that business still. I am 

now at work for the Brunswick-Balke-Callender Company, 
168 655 Market street. I am foreman of the establishment. I 

have been foreman there over five years and a half. Before 
I went to work for that company I was at work for Jacob Strahle & 
Company. That was up to 1880. Before 1880 I worked for Jacob 
Strahle & Company about fifteen years, more or less. I was foreman 
there. I had something to do with the putting together and finish- 
ing of cue racks while I was in Jacob Strahle & Company’s employ. 
I put some of them racks together myself and I instructed other 
men to put them together. While I was there I put together or 
had put together under by [my] supervision and finished some re- 
volving cue racks. We got the partially made cue racks from the 
mill in pieces. 

All the revolving cue racks that were made while I was there 
were put together under my direction and supervision as foreman of 
the establishment. There was one lot of racks that we got there 

that came already complete, finished—one lot that Mr. Heney 
169 made. There was about a dozen in that lot. When those 

racks came to Jacob Strahle & Company’s in pieces, in a 
knocked-down condition, they were already fitted in the mill and 
they were put together in the establishment by different parties 
under my supervision. 

Q. Do you know how many revolving cue racks a man could put 
together in a day when the cue racks were delivered in separate 
pieces—in a knocked-down condition ? 


(Objected to by respondent as incompetent; objection overruled.) 


A. A man can put six of them together in a day. I didn’t keep 
any account as to how many a man ever did put together in a day 
while I was with Jacob Strahle € Company, so I can’t say as to that. 
I don’t know how long it did take a man to put together one of 
those cue racks after it came into our establishment in a knocked- 
down condition, but I know about how long it ought to take. I 

didn’t keep any run of any one rack or any half-dozen racks. 
170 Ihave put them together myself. I could put one of them 
together in an hour and a half. By putting together I mean 
taking it just in the condition that the rack, Exhibit 2, is in and 


a 
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putting it in condition for the varnishing. I don’t know exactly 
what it costs to varnish one of those revolving cue racks. I could 
tell very near what it was worth. They can be varnished for about 
thirty cents each ; that includes the varnish and the labor of putting 
it on; that includes the staining; it includes everything. It does 
not include the rubbing of it down in pummice stone. They never 
were rubbed at Jacob Strahle & Company’s while I wasthere. Four 
castings are used in putting together a revolving cue rack, ready to 
be used. I made an agreemer : about those castings. I got the 
order to have thei cast and made an agreement about the price, 
but I don’t recollect what the price was. I made the agreement 
with Mr.Savage. That was when we first commenced to manufacture 

those racks ten years ago or so. I know that four of those 
171 castings compose a set. I don’t know how many of those 

castings were billed as a set; I didn't order by the set; I or- 
dered a hundred castings. I don’t remember what it was that they 
cost. 


Cross-examination of Feirx O’N EIL: 


In response to questions of Mr. WHEATON, the witness testified, on 
cross-examination, as follows: 


Answering from my recollection, I should say that there are about 
forty pieces in one of those revolving cue racks as it came to St. Ger- 
main’s establishment; perhaps a few more—forty-five. When the 
workmen were putting those racks together, oné man might com- 
mence at one part and another man at another part. No two men 
would, perhaps, go to work in the same way. I would stick the pins 
in the first thing—the pins dividing the cues; then I would put the 
shaft together; then I would take the brackets and fasten them on, 

fix them up, smooth them off, if they required any smooth- 
172 ing; they didn’t always require smoothing. They didn’t 
usually come in in the same condition that these pieces com- 
sing Exhibit 2 are in. They came in better condition than these. 
hey came just as the machinery left them, but they got more ma- 
chinery work than these pieces in Exhibit 2 have. These brackets 
in Exhibit 2 are not smooth, only on one side, and they used to be 
smooth on both sides. We used to sand-paper them. It is easier 
to smooth a surface of lumber with the grain than against the grain. 
I don’t know as to how much of the surface of the brackets ran across 
the grain. Those pieces of revolving cue racks that we had were 
smoother than those in evidence; they didn’t require so much hand 
smoothing. The hand smoothing that we bestowed on them was 
with a smoothing-plane, scraper, and sand-paper. 

Q. 1. Have you any recollection that you did put together one of 
those and finish it up in an hour and a half? 

A. Yes, sir; there was not one cue put together at a single time. 

Q. 2. (Question 1 repeated.) 
173 A. I didn’t keep the run of them. When I was at work 
at these things I didn’t work at them all the time. 


Q. 3. (Question 1 again repeated.) 


Mee diy F ergettg iets nap eet re pe ae ae ae . 
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A. I don’t recollect that I did. I am now in the employ of the 
Brunswick-Balke-Collender Company. I am employed by Mr. 
Brunswick, complainant. We used to put on one of these cue racks 
two coats of varnish and a coat of shellac. I never measured the 
varnish [I put onone. Ivarnished some of those racks, but I didn’t 
measure the varnish. I can varnish a dozen of them with a half 
a gallon of varnish, which costs seventy-five cents. Shellac is 
worth three dollars and a quarter agallon. When I say that I can 
varnish a dozen of them with a gallon of varnish, I mean to include 
the varnish and shellac both. You can go right over one.of those 
thirty-six times with a half a gallon of varnish. We didn’t use 
that annular border or crown that goes around the upper plate of 

the cue rack, Exhibit 3. It was not made in that way at the 
174 time Iwas there. That I don’t know anything about. It 

has been five and a half or six years since I have either put 
together or superintended the putting together of one of these re- 
volving cue racks. I have never done it since I have been em- 
ployed by Mr. Brunswick. We get them already complete from 
Chicago; we don’t put them together in ourestablishment. I think 
about a half a dozen came to Mr. St. Germain from Chicago while 
I wasin his employ. I can’t tell exactly; about half a dozen. I 
don’t know whether or not three dozen‘came to him from Chicago 
in one lot. I saw all that came, but I don’t recollect how many. 


Re-examination of Emanuet Brunswick on behalf of com- 
plainant: 


{n response to questions of Mr. Boong, the witness testified, on 
re-examination, as follows: 


I know what is the cost of the castings used on these re- 

175 volving cue racks. We paid six cents a pound. Ours came 

from Chicago. I don’t know what the defendant paid for 

them. There are four pieces of those toa set. I can’t tell exactly 
how many of them it would take to make a pound. 


In response to questions of Mr. WHEATON, the witness further tes- 
tified, on recross-examination, as follows: 


I don’t think that castings are a great deal cheaper in Chicago, 
where ours were obtained, than they are here in San Francisco. 
They ought to get castings as cheap here asin Chicago. I don’t 
know how many revolving cue racks were furnished to Mr. St. Ger- 
main from Chicago by our company. The bills are in evidence 
and will show for it. I couldn’t tell you exactly how many revolv- 
ing cue racks we have sold in the last year. We have sold a good 
many—a great many. I couldn’t tell you. We have sold a dozen 
within the year. I couldn’t tell you now the names of any of the 

parties to whom we have sold such racks within the past 
176 year. If you wish me to do so,I will examine our books and 

give you the names of all the parties to whom we have sold 
revolving cue racks. I don’t know whether it is more or less than 
twenty. I couldn’t say. It may be fifty, may be twenty, may be 
not so many. I couldn’t say. | 


Oe aes 
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By Mr. WHEATON: 


Q. I will ask you to furnish the master the names of the parties 


to whom you have sold such cue racks within the past year. 
Testimony closed. 
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Exuipit A AccouNTING. 


BRUNSWICK 


ve. | Ret ce. 
St. GERMAIN. 


Exnuisit A Accountine. S. C. H., Master. 


March 26, ’77_-- 
April 24, ’78.-- 
May 31, “ --- 
Jane 8, “ ... 
“ 1 ; ei 
Aue. Fi, * uk 
Oe... By Me 
Jan’y 22, 79... 
June 10, “ ..- 
ag. 2a” om 
(29) 
Sept. 30, “ ..- 
Nov. 17, “ 
Feb’y 13, ’80_-- 
March 20, " 
April 6, “ —.. 
July 19, “ ... 
aun. @ wn 
66 30, 66 : As: 
Sept. 4, “ -.- 
6s 10, Tt) mre 
6c 13, 6 re om 
“(17)16, “ ... 
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Oct. 18, ’80--- 
March 9, ’81--. 
— ff * 
“ 9, pe 
“ 14, pen: 


ll oll eel all > eel el ol oe eee ee 


a 
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May 23, '81---- 
June 25, 


eee 
Feb’y 17. . 
March 17 should 

be March 7, ’83- 


6s 23, 6c so 3 
Apr'l 13, —— 
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June 9, 83... 
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179 BRUNSWICK 
v. Ref’ce. 
St. GERMAIN. 


Exuipsit Knorr Accountina. S.C. H., Master. 
San Francisco, July 31, ’84. 


The Brunswick & Balke Co. 


GENTLEMEN: In accordance with your request, I furnish below a 
list of cue racks (revolving) made by me for Mess. J. Strahle & Co., 
together with dates & prices. 


Yours truly, A. T. KNORP. 
1879. 
Aug. 15. 12 ash maple revolving cue racks.-..-------.-- 78 00 
Oct. 9. 4 wal. “ 7 D : \naillimmnaiiaianiaalti 30 00 
1880. 
June 29. 3 “ “ " — ee 21 00 
1881. 
Jan. 28. 3 “ “ 5 M+: 5 laianaleitnlaainiiainatiiitias 21 00 
Feb. 21. 3 “ ' ¥ OD  peaiianndiaaemaaiane 21 00 
M’ch 24. 4 “ 4 2 Speedie: 28 00 
May 17. 6 “ . ‘ a ee A NE” 43 80 
1882. 
June 22. 4 “ ” 1 aia tata 33 00 
1883. 
M’ch 19. 12 maple - © \eillannatigeamanianenta 66 00 
180 BRUNSWICK 
v. bret 
St. GERMAIN. 


Exuipit SAVAGE Bitt Accountina. S.C. H., Master. 


Terms cash, payable in U.S. gold coin. 


Manufacture house 


fronts, mining ma- Telephone number 608. 
chinery, pipe & 
plumbers’ fittings, or- SAN FRANCISCO, April 6, 1882. 


namental iron-work, 
and all kinds of heavy | Mr. Jacob Strahle & Co. to Savage & Sons, 
Dr. 


or light castings. 


R. Savage, Empire Foundry and Machine Works, 135 to 
R. H. Savage, 143 Fremont street ; prospecting mills, 
John E. Savage, stamp batteries, saw mills, edgers’ set 


Proprietors.) works, gearing and shafting, Dodge’s 

rock-breakers, rolls, concentrators, pul- 

Factory, No. 135. ; verizers and furnaces, green-house fit- 
Machine Shop, No. 148. tings, and Harvey’s heaters. 


I I CT cccnesstnsiiniciaiinciiamiuatariatiint tatiana 
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R. Savage. ) Statement. 
John E. Savage. 
R. H. Savage. ; San Francisco, April 28, 1882. 4 
Mr. J. Strahle & Co. to Savage & Sons, Dr. c 
Empire Foundry and Machine Works, Nos. 135 to 145 Freemont } 
-; © ; 
street. : 
3 
) | ‘ Ap’! 8. To mdse. as per bill rend...-....-.--..---..-.-.--. 5 00 ; 
| Paid. 
SAVAGE SONS, 4 
G. : 
181 List of Revolving Que Racks Originally Entered in the Re- 
spondent’s Order Books and not Included in the Statement, 
Exhibit A. 
(This list is referred to in the testimony as the “ Master’s list.”) 
Order book, June 9, ’69, to Oct. 23, ’71. 
(No name), 6 circular..............-.......--.-<.- Feb’y 14, ’70 
| Aug. 19, 
? Mills, “ Private round C. R., as per sketch ”......- Dec. , 
VY Thompson, circular.......-..-.-.-..-.--.------ Jan’y 4, 71 
| Y Hoight 68. ccecanmenccnewectounsi w++----Feb’y 7, 
fi % No order books from Oct. 23, ’71, to Feb. 20, ’74. 
o Feb’y 20, ’74, to Jan’y 26, ’75. 
? Ballenhagen ....cccccccccce ence coene cosnns M’ch 23, '74 
? Pearson ........cce cocene once cocccccencoce May 18, 
? GROVE? cccccccwew nese ence ceccns cbtthinettiin June 16, 
? &.P. Taylor & Co. .......22-22 200 cone co eee Oct. 3, 
? G. KB. Taylee 2. ccc cecccceecocccnnncncapeses Nov. 3, 
Jan’y 28, 75, to Sept. 15, ’76. 
Page of 
Lease book. order book. 
147 Wittenberg (2) -----..-. ...--- July 13,’75 
C,13 231 Bryant & Thomas, circular -...Oct. 14, 
326 Hanson -----------...----..- Feb’y 3,’76 
| 182 328 Small, circular -.--..--..--..- 8, 
cS | @&@ 340 Turner (“order cancelled”), 2 
CGE .ncnesncesdin eeetae 29, 
346 Miller & Olsen .-....---.----- M’ch 7, 
353 Turner, circular....-......--. 16, 
362 Woods & Fordham, R. --.-..-. M’ch 28, 76 
C,33 386 Hardman & Forsyth, 2C....-.. Ap 24, 
C,48 412 Katzenstein & Co.,C...........May 26, 
414 Matheson, C....--..-..---.... 29, 


60 


Lease book. 


C, 72 
Not. C, 68 


B, 35 


183 
Not. B, 84 


Not. A, 46 


Not. B, 103 
| Not. B, 105 
| B, 114 
| Not. B, 6 


Not. A, 24 


A, 42 
A, 40 
A, 43 


Page of 


CO 
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order book. 
40 Tayiet, GO .nccncensececccenns July 10, 
450 Livingston & Co., C. ---.------ 11, 
464 Chesley & Co., 4---..--------- 28, 
GB DOT conwnecnqncnnsccessncnnn Aug. 3, 
489 Cosmopolitan Hotel, 6 round_-- 25, 
603 Mayer & Co., “2 C. plain open 
5NGES” connwsccceseeuswcces Sept. 9, 
Sept. 16, 76, to Feb’y 12, ’77. 
Taylor & Kellum, R. ~-.------- Oct. 24,76 
McNulty, C. R..............-- 30, 
Spanish American Club -..---- Nov. 20, 
FODEB cccmncnsmnempmeed 24, 
Benton & Myres.----.-------- 29, 
cdc ictal Dec 6, 
DOO coccccnesmintcimeannionnn 7; 
RYOR .concccoccececceedasens 8, 
a ee 9, 
How & McBride.-.--------- 14, 
gL 15, 
(Barryson or Barr).-----.-..-- Febr’y 13, 77 
Feb’y 14, ’77, to Nov. 7, ’78. 
a Ap’l 7,°77 
SS GEMM .nncccconemmmeennnnce 11, 
60 Flynn & Anderson, C...------- 19, 
83 Buena Vista Club ------.----- May 14, 
DO IIE cirecenvinmentncetnnstigiinnn 21, 
101 Lilienthal & Co., C. --.-.------ June 4, 
Ue PE icenticcntmndnntiniiins 11, 
BP ED -dcccicctienebenininiibainnaaia 25, 
BS8 GRR. nonneceewensspiticwntie 28, 
134 Cook & Mills-.-...-.---...-.-July 17, 
SES = QERINEEE wnwncwennesnionannn Aug. 17, 
194 Roseberry & Knight .--...---. Oct. 4, 
236 Bocqueraz & McKee ----.----- Nov. 24, 
254 Phelps &. Winters. wnemenes sheipens temneenni Dec. 17, 
Be Re iciicieuitieneniectiiiititaadiiissitiasi te 31, 
See SE ceecentintiititnbitnaitiaiiinl Jan. 22,’78 
Oe I nicteinntiniintttaitininicilniiiiald 30, 
2938 Utting .......... Lentarmmeeandnemenie Feb’y 5, 
B06 FeeRincnnmiiniitnemenidl M’ch 19, 
BOO DD cccrnmncniniediiiainis 19, 
re re 30, 
SED. BOG, weneunmduiiniiomenbiain Ap 8, 
Be ice ccmtiiticibininiiiien 8, 
330 Lamberson ---.-.---...------ 


A, 57 


A, 120 


A, 127 
A, 138 
A, 140 

D, 6 


D, 39 


D, 72 
D, 77 
D, 83 
D, 84 


. | D, 95 


- D, 106 
D, 109 


D, 122 
D, 122; E, 78 


185 


E, 87 
E, 98; F, 25 


F, 29 


Page of 
Lease book. order book. 


377 Ries & Cunningham (should be 
1 rack, 2 being included in 
Exhibit A), BD ..castindenipenaiibintines ne 
379 Bond Bros.2—1 in “Exhibit A”)_ Tu une 
428 Dorobjee Novrojee, 2-...----.- Aug. 
462 Frank Dallemand & Co.....-.-- Oct. 
Nov. 11, ’78, to M’ch 26, ’80. 

58 Dorobjee Novrojee -.....-...-- Jan. 
119 Bulfinch, 2 .....--.--......-- Ap’! 
TSS + BR cccuncncenscnmninanivenia 
13s | «ARO, B.... on cncouneneaes 
155 Clifton House...........--.-- May 
1664 FMR nccncnwenenstiimninnan 
186 URSMER ecocccccccunetnnets June 
107 CORB cece cnet wccw eninge 
302 Crane, Hastings & Co.......-. -Oct. 
307 Hamilton & Co. .--.---.---.-. 

336 Siebert & Vassals_....-...---. Nov. 
340 Bronson & Co..--.--.--.-----. 

349 Tully, Ochoa & Co. ....--.-... 

SER Wee... nctictucsnanenaind Dec. 
386 Fulkerson, 2.......-......... 

406 Yeadon ----.-.--.....- nee Jan. 
418 Napa Reading- Rom 2... " 

440 Howe & Halliwell, R......-.-- Feb’y 
46D Pode eecentasinnerns M’ch 
466 Wood, “Pat. R. R. rack”... .. 
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Burchardt (2 ?)..--.......-...May 
Parker, Campbell & Co.....-... 
Ryall 6 nei acini scdeciiens 
Wortmann -----------.---.- 


Sener ar S&S a & SG GP DW we w es @ we ee w= 
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Lease book. 


F, 27 
F, 24 
F, 63 


F, 91 
F, 72 
F, 78 
F, 83 
F, 94 
F, 90 
F, 99 
186 


F, 104 

F, 107 

F, 20 

F, 125 

F, 121 

Not. F, 124 
F, 137 

Not. G, 5 


Not. 


Page of 


order book. 


217 
218 
219 
236 
271 
274 
282 
283 
281 
286 
296 
298 
301 
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IIE sinisinidicininiithitentataaniiinienitiniiniiaie 
Urrela & Urioste.......-...... 
Weller & Cannon --.--..--- 2. 
DUE? coccwsccnecsmmaneenons 
Ec cncniinitn cccsiecienaiibtaldateeiaaaiieaiaiinases Nov. 
SOG: Th. nnscimaminnmneiniiiiens 
II. ccccnunactiticnniiiintitiiinennias 
TIED. ci:csicrcateentstiseatateniilitindiiieamsiai 
ee 
OCBSRIRGROM .. concacnconnsenws Nov. 
SII: scineneniivniasstininiitiedasidesliiiaaiaaaliae Dec. 
Is nsiesiciisveciniieiicenteiinialdtaaiiailithaias 
BND en crennenenciunenieraninimaninennins 


Jan’y 4, ’81, to Feb’y 24, ’82. 


EE EEE 


Oeste CASS cncccccccenevous Feb’y 


TRE RRR SE M’ch 
SOU « cnnimmsrnehimminmnn — 


Renee ne nen er emmnS Set lames 


i ne April 


BROOD .ccnccewene counwenene 
Brunn 
SUTIN sn cnictiessivinniebinenbieiiandateaiabiieacsaiiniiaiiits 
ZONES BUG, ccnncnctewurenenns May 
ne a ae ONE Nae ee 
5 RE ENON EN 


Wheaton & Luhrs ---.---.---- June 
Snead & Collins ..-...--.-- a 


Wilmerding & Co..-..---.-.--- Nov. 
OID: sinirticenes::tecsiseaialiinneatiaiinane 
Bites & GAR cn nccnsncescusnn 
Thacker (Cady), 2 -----....--. Dec. 


80 


81 


— ——— i ll ll, 


Lease book. 
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H, 21 

457 
G, 131 
H, 69 


H, 77 


H, 75 
H, 81 


H, 86 
H, 93 


A, 97 
H, 84 


H, 98 
H, 102 


H, 107 


Not. H, 112 


H, 118 
H, 125 


Not. H, 131 


G, 141 
H, 106 
H, 126 
H, 43 
H, 57 
H, 139 
H, 46 


H, 127 
H, 92 


Not. H, 143 


I,3 
H, 94 
I, 13 


H, 141 
I, 10 


Not. H, 79 


Page of 
order book. 


398 
409 
418 
441 
443 


19 


Feb’y 27, ’82, to June 1, ’83. 


British Columbia Ex. Co. (Mc- 
Gerr & Davis)---.-..........- M’ch 
OD in ccccccwssiinitibnininlin 


GND ccimeniomcenininaidastiiieiieds 
DOIG occnccosneemmniiinen May 
PORE, .ncccoccnenenuiieit 
i ee ee 


Hooper, W. B. & Co...--..---- 
SUED. icine cinnmntmnmadiiniiial 
I cocncncemncocncatcitiitiiteiiianiieiiamiiadin 


Bernhard ---. -- srnnantnsisciaiadielidiiaani 
Murphy & Brown --...-.-..--- 
TED incinin psctnnaiadineinnviaiinn 
Vinson & Watson, 4 ....-.-._. 
Gerken, 2 R. ---.....-.-.-.-.-Aug. 
DURES .ncase eoenanuniinntiines Sept. 
Thompson & Kirkman, 2-.-..--- 
BEOURRENS conweccossnnnsnai is 
WOO Renn pennncund tiie Oct. 
BO6eG, 3 ...ncncccannseduibns Nov. 
EERE © OB. 2000 cnccensendininn 
DOUER .cccce 2 conc ees bene 


y 
Starke & Benjamin, 2......--- 
GING . c0cin sancpnisnnniiiaion Dec. 
Mitchell & Whaley -.......-.- 
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De Bow(Wren, Priesker & Wren)-Ap'l 
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After May 10, ’84, Tuesdays, Thursdays, Saturdays. 


Page of 
Lease book. order book. 


9 Lane & DB icsenencncnisininiivatiantsiantl May 24, ’84 
102 Bonchearat & Camusa-._.. ....- Oct. 18, 
Mondays, Wednesdays, Fridays. 
14 FURMEOR cccccenqneunebuiwes May 26, ’84 
55 Ballard ..s-....-...-..-.-...July 16, 
In lease books only. 
C, 25 BOREOE nn ncnncuminmamummaanl Apl 4,’76 
G, 2 Reese, F....nicccauasnisnlinn Ap 19,’82 
G,44 + Caprasecca................... 11, 
H, 63 . Caprasecca, 2......-.-...--..- Feb’y 2, 


191 Note.—Of the 78 revolving cue racks included in the ac- 
count Exhibit A, 59 only appear entered upon the order books. 
Adding that number 59 to the number of such racks called for in 
the entries which seem to have been falsified, to wit, 283, the total 
— of revolving racks found to have been sold by complainant 
is 342. 

In many cases where it has here been concluded that entries in 
the order books have been falsified it appears doubtful whether or 
not such is the case, but the appearance of the entries in such cases 
is considered as raising a sufficient presumption. that the entries have 
been changed, to put respondent upon proof to the contrary. 

In a few doubtful cases of the kind above referred to no revolving 
racks are calculated to have been sold. 

Some of the entries of sales in which revolving racks are included 
are marked “ Not —— “ Cancelled,” “Annulled,” “ Null,” “ Re- 

turned,” etc. In the case of many of these entries so pur- 
192 orting to be cancelled the entries of revolving cue racks 

lave Bs falsified, which would not seem to have been 
thought necessary if the racks were not really sold and delivered, 
and, of course, it would be no more difficult to make entries as can- 
celled than to falsify entries in the manner shown throughout the 
books. In the cases last referred to the revolving racks are included 
in the above account, throwing upon respondent the burden of prov- 
ing that the racks were not delivered or were returned. 


(Endorsed:) Filed February 1, 1886. L.S. B. Sawyer, clerk, by 
F. D. Moncton, deputy clerk. 


193 Respondent’s Exceptions to Master’s Report. 
In the U. S. Circuit Court, District of California. 
E. Brunswick, Complainant, 
No. 2468 


v8. 
F. pe St. GerMAIN, Respondent. 


Now comes the respondent in the above-entitled suit and excepts 
9—257 
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to the report of the master filed therein on the first day of February, 
1886, and assigns the following grounds of exceptions : 


I. 


For that the said master in his said report has found that the 
number of infringing cue racks made and sold by the defendant 
was two hundred and ninety-four, while the evidence shows that 
the number did not exceed eighty-five. 


IT. 


For that the master has found that the defendant realized a profit 
of four dollars upon each one of said revolving cue racks, whereas 
the evidence shows that no gains or profits at all were made 
194 __—ior realized by the defendant, or if any gains or profits were 
made by the defendant on the said cue racks it was only a 

very small part of four dollars on each cue rack. 


ITI. 


For that the master has assumed to decide the amount of gains 
and profits upon a portion of the testimony of one witness (Imhaus) 
alone, and avers in his report tbat said evidence is uncontradicted, 
whereas the said evidence is contradicted and the same is overcome 
by a large amount of preponderating adverse testimony. 

M. A. WHEATON, 
Solicitor for Respondent. 


(Endorsed :) Filed 27 Feb’y, 1886. L.S. B. Sawyer, clerk, by F. 
D. Moncton, deputy clerk. 


195 Complainant’s Exceptions to Master’s Report. 
In the Circuit Court of the United States, District of California. 


EMANUEL Brunswick, Complainant, 
vs. 
F. pe St. Germarn, Defendant. 


Exceptions taken by the said complainant to the report of S. C. 
Houghton, Esq., standing master of this honorable court, to whom 
this cause stands referred to take an accounting in accordance 
with the findings and instructions in the interlocutory decree 
filed. 


First exception. For that the said master has, in and by his said 
report, certified that complainant has failed to prove an established 
royalty, whereas the said master ought to have certified that com- 
plainant had proven an established royalty of five dollars on each 
of his patented cue racks. 

Second exception. For that the said master has, in and by his 

said report, certified that the average profit of respondent 
196 upon each of the 294 revolving cue racks sold by him as 
aforesaid is therefore concluded to have been four dollars, 
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whereas said master should have reported that the average profit 
was six dollars for each of the said cue racks. 

Third exception. In one part of his report said master admits that 
147 cue racks were made for and delivered to respondent by differ- 
ent parties at different prices, at a total cost to him of $797, an av- 
erage cost of $5.42 each, and adds: “ Thissum isundoubtedly in excess 
of the average cost of the racks to respondent as delivered, etc.;” 
yet said master finds the cost of said racks to respondent to be six 
dollars each. . 

Fourth exception. In that said master settled upon the uniform 
selling price of ten dollars each for the said cue racks, whereas it 

was shown in the evidence that much of the time the price 
197 was much higher, and that $10 each was the lowest selling 
price ever charged by defendant. 

Fifth exception. In that the said master reports: “It is mani- 
fest from the evidence that the sum (meaning eleven hundred and 
seventy-six dollars) does not fairly represent respondent’s entire 
profits upon his unlawful sales of these racks, but it devolves upon 
complainant to prove the amount to which he is entitled by reason 
of respondent’s infringement, and no more than the amount named 
has been proved.” 

Respectfully submitted. 
JNO. L. BOONE, 
Solicitor for Complainant. 


(Endorsed :) Service and receipt of a copy ef within exceptions 
admitted this 10th day of March, 1886. M. A. Wheaton, attorney 
for defendant. Filed March 10th, 1886. L. S. B. Sawyer, clerk, 
by F. D. Moncton, dep’y cl’k. 


198 Order Overruling Exceptions to Master’s Report and Confirming 
said Report. 


At a stated term, to wit, the February term, A. D. 1886, of the 
circuit court of the United States of America of the ninth judicial 
circuit in and for the district of California, held at the court-room, 
in the city and county of San Francisco, on Monday, the 17th da 
of May, in the year of our Lord one thousand eight hundred an 
eighty-six. 

Present: the Honorable Lorenzo Sawyer, circuit judge; the Hon- 
orable George M. Sabin, U. S. district judge for the district of Ne- 
vada. 


EMANUEL BRUNSWICK 
v8. No. 2468. 
FERDINAND DE St. GERMAIN. 


This cause, heretofore argued and submitted to the court for con- 
sideration and decision upon the complainant’s and respondent’s 
exceptions to the master’s report herein, having been duly consid- 
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ered, it is ordered that said complainant’s and respondent’s 
199 exceptions respectively be, and they hereby are, overruled. 

It is further ordered that said master’s report be, and the 
same hereby is, confirmed, and that a final decree be filed and en- 
tered herein in accordance therewith. 


(Endorsed.) 


I hereby certify that the foregoing is a full, true, and correct copy 
of an original order made and entered in the above-entitled 
cause. 
Attest my hand and the seal of said circuit court this 
[seat] o7th day of May, A. D. 1886. 
L. S. B. SAWYER, Clerk, 
By F. D. MONCKTON, Deputy Clerk. 


200 Enrollment. 


In the Circuit Court of the United States, Ninth Circuit, District 
of California. 


EMANUEL Brunswick, Complainant, 
v8. No. 2468. 


FERDINAND DE St. GERMAIN, Respondent. 


The complainant filed his bill of complaint herein on the 25th 
day of October, 1880, which is hereto annexed. 

A subpcena to appear and answer in said cause was thereupon is- 
sued, returnable on the first Monday of December, A. D. 1880, which 
is hereto annexed. The respondent appeared herein on the 6th day 
of December, 1880, by Wheaton & Scrivner, Esqs., his solicitors. 
On the 16th day of February, 1881, a demurrer was filed herein, 
which is hereto annexed. On the 4th day of April, 1881, a notice 
was filed herein, which is hereto annexed. On the 19th day of Sep- 
tember, 1881, an order overruling said demurrer was made and 
entered we a certified copy of which order is hereto an- 

nexed. 
201 An answer was filed herein on the 3d day — October, 1881, 
which is hereto annexed. 

On the 7th day of November, 1881, a replication to said answer 
was filed herein, which replication is-hereto annexed. An inter- 
locutory decree was filed and entered herein on the 12th day of May, 
1884, and the cause referred to 8S. C. Houghton, Esq., the standing 
master in chancery of this court. Said interlocutory decree is here- 
unto annexed. 

On the lst day of February, 1886, the said master filed his re- 
port herein, which is hereto annexed. On the 27th day of Febru- 
ary, 1886, defendant’s exceptions to said master’s report were filed 
herein, which exceptions are hereto annexed. Complainant’s ex- 
ceptions to said master’s report were filed herein on the 10th day of 
March, 1886, and are hereto annexed. On the 17th day of May, 
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1886, an order overruling, &c., said exceptions was made and entered 
herein ; a certified copy of which order is hereto annexed. 

202 Thereafter a final decree was filed and entered herein in 
the words and figures following, to wit: 


Final Decree. 
In the Circuit Court of the United States, District of California. 


EMANUEL Brunswick, Complainant, 
v8. No. 2468. 
F. pE St. GerMAIN, Defendant. 


This cause having heretofore been heard on the pleadings, proofs, 
and arguments of the counsel for the respective parties, and the 
court, after consideration thereof, having, by an interlocutory decree 
herein filed and recorded, ordered, adjudged, and decreed that the 
letters patent No. 72969 set out in the bill of complaint was good 
and valid in law, and that the respondent herein had infringed upon 
the exclusive ‘right, privilege, and license of the said complainant 

by making and selling revolving billiard-cue racks in viola- 
203 _tion of said complainant’s rights under the said letters patent 

set out in the bill of complaint on file herein, and in and by 
said interlocutory decree did refer the said matter toS. C. Houghton, 
Esq., the standing master in chancery of this court, to take and 
state and report to this court the profits, gains, and advantages which 
the said defendant has made by reason of said infringement upon 
complainant’s said rights— | | 

And said master having reported to this court that he finds the 
profits received by said respondent by reason of said infringement 
to be the sum of $——, and the court having, on appeal therefrom, 
confirmed said report: 

Now, therefore, it #s finally ordered, adjudged, and decreed and 
the court doth hereby order, adjudge, and decree that the complain- 
ant do have and recover from the said respondent the said sum of 
$1,100.76, with interest thereon at the rate of seven per cent. per 

annuin from the Sth day of May, 1884, together with the 
204 _— costs to be taxed in said cause, and that execution issueagainst 
the said respondent for said amount. 
GEO. M. SABIN, 
Dist. Judge, Dist. of Nevada, Holding said Circuit Court. 


(Endorsed :) Filed and entered May 27, 1886. L.S. B. Sawyer, 
clerk. 
205 SCHEDULE A. 

Names of Witnesses Subpoenaed and in Attendance One Day Each. 


(1.) William Heney. 
(2.) A. F. Knorp. 
(3.) Jacob Mell. 

(4.) James G. Blair. 
5. James Hatch. 
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ScHEDULE B. 


Names of Witnesses Examined. 


(1.) E. Brunswick. 
(2.) E. Levy. 
(3.) F. Dreypolcher. 
(4.) Timothy Fields. 
(5.) Louis Eckert. 
(6.) F. de St. Germain. 
(7.) John B. Felle. 
(8.) P. Liesenfeld. 
(9.) Felix O’Neil. 
(10.) F. de St. Germain (re-ex.) 
(J1.) William Heney. 
toy A. F. Knorp. 
(13.) Jacob Mell. 
(14.) James G. Blair. 
(15.) James Hatch. 


206 Memorandum of Costs. 


UNITED STATES OF AMERICA: 


Circuit Court of the United States, Ninth Circuit, District of 


California. 
EMANUEL a9“ ee te —_— ee 

F. pe St. GERMAIN, Defendant. bursements. 

Disbursements : : 
I GORD co cnctenesmnictntitienihhaepeninitniinniatpiaiinniiniiiiaitil $13 60, taxed. 
Ge 6 8006. nc. nce cnenwe snnamtciemmedainindliehie 55 65, “ 
Witness’ fees, five witnesses, one day each, 

COND A. cccrninnrncicnncusiiuiienidrdidliisdinaili 75, “* 
Examiner’s fees, taking and transcribing testi- 

MONG casce « cewasccnscedsteenencumene odin 06 60, “ 
Master’s fees on the accounting......--..----. ‘ §811 00, not in. 
Docket fee, attorneys .......-......--........ 20 00, taxed. 
Examining 15 witnesses, as per Schedule B, @ 

BOP CER cnccweccncunecene vepiiheuiiitiiiiinen 37 50, do. 
Copy testimony on reference for accounting ---- 25 00, disal. 
Copies deposition, paid Apr. 29, ’82, and July 

54, "UB .cccnnccccceswsnesecenasiennetnane a 23 00, do. 

$1,049 85 
Rs Or NE BE on cites wwirinnitniinnnnp.tanaiitiinnbeiions 25 


$1,050 10 


} 
“1 


ie 


“FERDINAND DE 8T. GERMAIN VS. EMANUEL BRUNSWICK. 71 


207 UnitTep STATES OF AMERICA, \ ‘ 

District of California, City and County of San Francisco, f ** * 
John S. Boone, being duly sworn, deposes and says that he is the 
solicitor for the complainant in the above-entitled cause, and as such 
is better informed relative to the above costs and disbursements than 
the said complainant; that the items in the above memorandum 
contained are correct, to the best of this deponent’s knowledge and 
belief, and that the said disbursements have been necessarily in- 


curred in the said cause. : 
| JOHN L. BOONE. 
Subscribed and sworn to before me this 19 day of May, A. D. 


1886. 
F. D. MONCKTON, 
Commissioner of U. 8. Circuit Court, &c. 


208 To M. A. Wheaton, Esq., solicitor for defendant: 

- You will please take notice that on Friday, the 21st day of 
May, A. D. 1886, at the hour of 10 o’clock a. m., I will apply to the 
clerk of said court to have the within memorandum of costs and 
disbursements taxed, pursuant to the rule of said court in such case 


made and provided. 
JOHN L. BOONE, 
Attorney for Complainant. 


(Endorsed :) Served May 19th, 1886.. M. A. Wheaton, att’y for 
def’ts. Appeal from taxation, or rather from refusal to tax, master’s 
fees continued to 10 a. m., July 13th. L.S. B.Sawyer,clerk. Filed 
this 19th day of May, A. D. 1886. L.S. B. Sawyer, clerk, by F. D. 
Monckton, deputy clerk. 


209 Whereupon said pleadings, subpcena, certified copies of 
orders, interlocutory decree, master’s report, exceptions, and 
final decree are hereto annexed, said final decree being duly signed, 
filed, and enrolled pursuant to the practice of said circuit court. 
Attest, &c.: 
[SEAL. ] L. S. B. SAWYER, Clerk, 
By F. D. MONCKTON, 
Deputy Clerk. 


(Endorsed :) Enrolled papers. Filed May 27th, 1886. L. 8S. B. 
Sawyer, clerk, by F. D. Monckton, deputy clerk. 


210 Stipulation Retaining John L. Boone as Associate Att'y. 
In the United States Circuit Court, District of California. 
EMANUEL Brunswick, Complainant, } 


v8. 
F. pe St. GERMAIN, Respondents. 


Whereas John L. Boone has been retained by the ee sem x 
as associate attorney in the above-entitled case, it is hereby stipu- 
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lated and agreed by the counsel in said case that John L. Boone be 
entered as attorney for plaintiff and Messrs. Rothschild & Marks as 


counsel. ' 
JOHN L. BOONE. 
ROTHCHILD & MARX. 


Endorsed: Filed 11th Jan’y, 1881. L.S. B. Sawyer, clerk, by J. 
F. O’Beirne, d’p’y cl’k. 
211 Caption to Depositions. 


U. S. Circuit Court, District of California. 


Vv 


EMANUEL BRUNSWICK 
2468. 
FERDINAND DE St. GERMAIN. 


Depositions of witnesses for complainant. 


Brunswick, 2; cross, 5; re-ex’n, 25; recross, 30. 
Imhaus, 32; cross, 35. 


For respondent. 
St. Germain, 45; cross, 53. 


In the Circuit Circuit — of the United States, District of 
California. 
EMANUEL BRUNSWICK 
v. 
FERDINAND DE ST. GERMAIN. 

212 Be it remembered that on the several days hereinafter set 
| forth, at my office, in the city and county of San Francisco, 
State of California, before me, Joseph F. O’Beirne, an examiner in 
chancery, duly appointed by the circuit court of the,United States 
for the ninth circuit and district of California, personally appeared 
the several witnesses hereinafter named. ° 


J. L. Boone, Esquire, appeared as solicitor for complainant and 
M. A. Wheaton, Esquire, as solicitor for the respondent. 


Following is a record of the proceedings: 


Testimony of Emanuel Brunswick. 


SATURDAY, February 25, 1882. 


Present: Mr. Boone, solicitor for complainant; Mr. Wheaton, so- 
licitor for respondent. 


213 Examination-in-chief of Emanuet Brunswick, a witness 


on behalf of complainant, by Mr. Boonr: 


ee ee 
‘ti Mame by 
. 
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Q. 1. State your name, age, residence, and place of occupation. 

A. My name is Emanuel Brunswick ; my age, 46 years; I live in 
San Francisco, and I am the manager of the San Francisco house 
of the J. M. Brunswick & Biake Co. billiard-table manufacturers. 


(Complainant puts in evidence a certified copy of letters patent 
® number 72969, issued to Emanuel Brunswick, of Chicago, Illinois, 
on the 7th day of January, 1868, for improved billiard-cue rack. 

t ge Respondent consents that a Patent Office printed copy of the 
' specification and drawings of the patent referred to may be substi- 
tuted in the _ of the certified copy now offered and said certi- 
fied copy withdrawn. Said letters patent are marked, Complain- 
ant’s Exhibit A). . 


214 Q. 2. Are you the party to whom letters patent, Exhibit A, 
were issued ? 
A. I am. 


(Complainant puts in evidence full-size model of the invention 
described and claimed in the patent, Exhibit “A,” marked Com- 
plainant’s Exhibit B.) 


Q. 3. Now please take the patent, Exhibit “A,” and, referring to 
the model, Exhibit “ B,” describe your invention. First describe 
how billiard cues were held in racks before the date of this invention. 

A. The billiard cues were put stationary against the wall into 
racks against the wall, fixed to the wall. 

' Q. 4. Describe your invention. 
> A. This (model, Exhibit B) has two circular plates, with a bar in 
the center which projects at each end, with a pivot at each end on 
which the rack revolves. Then the rack can be turned so 
215 that you can get at any cue you want, and then it does not 
take up so much room. It is pivoted on pivot ends, top and 
bottom. 

Q. 5. What particular advantage is there in having the cues sup- 
ported in a stand of that character? 

A. It is a great deal handier, because you can just revolve the 
rack and take out a cue, and it don’t take up so much room—don’t 
fill up the walls. 

Q. 6. Is that any particular advantage or very desirable ? 

A. A very desirable advantage. 

Q. 7. State what these arms are which project from the bottom 
part of the rack. 

of A. This is to keep the cues in their places so that they can’t fall 
‘a 


down ; to separate the cues. 
Q. 8. What is this arm around the bottom plate? 
A. This is so the cue don’t slip down. 
Q. 9. How is this cue rack supported ? 
A. It is supported by two brackets, one on top and one on the 
bottom. 
216 Q. 10. What are the brackets attached to? 
A. They are secured onto the wall. 
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use. 

A. I have used them to a very large extent all through the 
United States. They are generally used. At one time there was 
hardly any other cue rack sold. 

Q. 12. Were you a party to the suit entitled Emanuel Brunswick 
vs. J. M. Brunswick et al., which was tried in the United States cir- 
cuit court for the seventh judicial circuit, State of Illinois, before 
Judge blodgett ? 

A. I was the plaintiff in that suit. 

Q. 13. Was that a friendly suit or not? 

A. It was no friendly suit, because they then was opposition 
firms. I was for myself and J. M. Brunswick and Balke was for 
themselves. 

Q. 14. Was that case compromised before the decision ? 

A. It was not. The judge gave the decision in the court, 
217 = granting me the patent. 


Mr. Boone: We reserve the right to introduce in evidence the 
judgment-roll in the case just referred to and to recall Mr. Bruns- 
wick in connection with that matter, if we desire to do so. 


Cross-examination of EMANUEL Brunswick by Mr. WHEATON: 


Q. 1. How long have you been agent for the J. M. Brunswick 


and Balke Company ? 

A. Commenced May; it will be two years, their manager here. 

Q. 2. What different operation is there about this cue rack from 
the operation of an ordinary revolving table castor, such as has been 
in use for the last twenty years, in which the different bottles con- 
taining vinegar, pepper, oil, mustard, and so forth are brought into 
any desired position by revolving the disk on which they are 

set ? 
218 A. A castor runson an axle like a wheel does, but this here 
is supported at the top and bottom by a bracket, and the 
castor is not; it revolves on its own axle the same as a wheel does 
on its axle, and not on pivots supported by brackets, as this (model, 
Exhibit B) does. 

Q. 3. The brackets are merely the standards or supports, are they 
not, of the revolving cue rack ? 

i. They contain sockets at the top and bottom. to support the 
rack. : 

Q. 4. What you have mentioned is the difference in construction 
between this revolving cue rack and the ordinary table castor, is it 
not? 

A. The castor revolves in the center the same as a wheel does on its 
axle, and this (model, Exhibit B) revolves at the top and bottom on 
pivots. 7 

Q. 5. My question did not refer to the difference in the construc- 

tion of the two articies, but to the operation of their revolving, 
219 the work performed by each in revolving. Is there any dif- 
ference in the operation of the two devices in respect to the 


Q. 11. Now state how extensively this cue rack has gone into 
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work that they do—that is to sav, does not each one by revolving 
bring the article that is upon its side around in a convenient posi- 
tion to be taken off? 

A. I suppose it does. 

Q. 6. Does either of the two articles referred to, the table castor or 
this revolving cue rack, do anything else except to carry the articles 
on them around into convenient positions to be taken off? 

A. This cue rack does more. The castor stands in the center of 
the table and revolves in a hollow without any pivots; the pivot 
runs clear through, while this (cue rack, Exhibit B) is screwed onto 
the wall out of the way, and revolves on two brackets. 

Q. 7. That is, one of the articles named is used on the table and 

the otner on the wall, is it ? 
220 A. No; the cue rack is screwed upon two brackets against 
the wall—a different thing entirely. 

Q. Do you consider that a revolving cue rack which stood upon 
the floor would be a different thing from this rack, which you have 
described in your patent as being hung by brackets on the wall? 

A. It would be a different thing entirely. 

Q. 9. Then, the mere fact of making a cue rack to revolve you do 
not consider an invention, do you ? 

A. It may be an invention,'for all I know. Some might call itan 
invention, but I wouldn’t. 

Q. 10. What is the fact, so far as your making of this cue rack is 
concerned ; do you think the mere fact of making it to revolve an 
invention or not? . 

- A. I call it an invention, certainly. 
Q. 11. To make it revolve? 
A. Yes, sir. 
221 Q. 12. Then if it stood upon a floor, just as a table castor 
stands upon a table, you would consider it an invention, 
would you? 

A. You could not stand a rack like that on the floor and make it 
revolve unless it was on wheels, and then it would not revolve easy ; 
you couldn’t make it revolve hardly ; you can’t make it revolve on 
the floor. 

Q. 13. Suppose the shaft of that cue rack was bored from the 
bottom up through to the top and a standard, with a cast-iron 
bottom heavy enough to hold it steady, and a round iron 
up through the centre, with a shoulder at the bottom to hold 
the rack clear from the bottom, so that it would turn easily, would 
that make a revolving cue rack operating the same as yours does, 
so far as holding the cues and carrying them around is concerned ? 


222 (Objected to by complainant as hypothetical and as calling 
for the opinion of the witness as to a matter concerning which 
he is not shown to be an expert.) 


A. It would revolve very hard indeed; you could not make it 
hardly revolve unless there was wheels underneath which would 
make it turn around. : 
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Q. 14. Have you not seen these revolving book-cases, which are in 
a great many lawyers’ offices now, in which the entire case is 
revolved upon a center shaft constructed something as I have de- 
scribed, in which at least two hundred pounds of books are easily 
revolved ? 
A. I have not. I may have seen some. 
Q. 15. How much will the revolving part of that rack when 
loaded with cues weigh? 
A. I really could not tell you that. 
cues and everything, about thirty-five or forty pounds. 
say exactly. 
223 Q. 16. You say that your revolving cue rack takes up less 
room than the ordinary cue rack which is placed against a 
flat wall? 
A. It takes a great deal less. | 
Q. 17. How much space lengthwise in an ordinary cue rack does 
a cue occupy, counting the place occupied by the cue itself and also 
the space between that cue and the next one? 
A. Two cues occupy about five inches average, more or less; I 
could not say exactly. 
Q. 18. Can the holes be placed any nearer together in the top of 
your cue rack than in an ordinary cue rack ? 
A. Not to make them handy to get out. 
Q. 19. Do not the cues at the upper end of the cue rack, Exhibit 
B, when it is filled with cues, occupy as much room going around 
in a circle as the same number of cues would in a straight line? 
224 A. I suppose they would ; I suppose they would. 
Q. 20. In order tov have your revolving cue rack, is there 
not a large space included in the circle on the inside of the 
tier of cues when they are in the revolving cue rack ? 
A. No; no more than there is necessary to place twelve cues in 
the rack. 
Q. 20}. Is it not necessary that there should be a space left there 
for the cues to go around in order to form a revolving rack ? 
A. Of course, to place twelve cues around you have got to have a 
space in the centre. 
Q. 21. Is not that so much space wasted, as compared with the 
space occupied by a straight cue rack which is not in a circle ? 
A. No, sir; I can explain to you why. 
Q. 22. Please do it. ! 
A. A cue rack placed on the wall will take up two and a half 
to three feet, while this (cue rack, Exhibit B) only takes 
225 one foot. An ordinary cue rack, four or five will take up a 
whole wall, while this only takes up one foot of the whole 
wall in width. 
Q. 23. What are the width and thickness of an ordinary cue rack 
for holding fourteen cues? 
A. The length along the wall, from two and a half to three feet 
some are more, some may be a little less. 
Q. 24. What is the width from the wall in front? 
A. About four to five inches; about four inches, I suppose. 
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Q. 25. Then the space — by an ordinary cue raek would 
be a superficial area of from thirty to thirty-six inches in length by 
four inches in depth, would it? 

A. Four inches in depth; yes, sir. 

Q. 26. That would be from one hundred and twenty to one hun- 
dred and forty-four square inches of space that it would occupy? 

A. I did not figure it out; I suppose that is right. This 
226 = (revolving cue rack, Exhibit B) only takes up one foot. 
Q. 27. What is the diameter across the lower disk of the 

cue rack, Exhibit B? 

A. Twelve inches and the top about eleven inches. 

Q. 28. Then that has to be far enough from the wall to swing 
clear of the wall? 

A. It is in brackets or pivots; it comes out from the wall. 

Q. 29. How far from the wall is the centre of the pivot in the cue 
rack, Exhibit B ? 

A. Nine inches. 

Q. 30. Then what is the distance from the centre of the pivot to 
the outside of that disc, farther,from the wall? 

A. Six inches. , 

Q. 31. That makes fifteen inches in depth from the wall out? 

A. Yes, sir. 

Q. 32. And it occupies a space twelve inches in width along the 


wall ? 

A. Yes, sir. 
227 Q. 33. That makes one hundred and gighty square inches 
) of space occupied, taken up by your revolving cue rack ? 

A. I did not figure it; I suppose it is right. 

Q. 34. It is fifteen inches in depth, is it not, from the wall to the 
outside of the disc? 

A. Yes, sir. 

Q. 35. And it is twelve inches in width ? 

A. Yes, sir. 

Q. 36. Fifteen multiplied by twelve makes one hundred and 
eighty, does it not? 

A. Yes, sir. 

Q. 37. Then this revolving cue rack of yours will occupy from 
= to sixty square inches more space than the ordinary cue 
rack ? 

A. It will not. The old-style cue rack against the wall takes up 
three feet by six of the wall, at least, if not more. 

Q. 38. Anordinary rack only takes up as much of the perpendicu- 

lar distance on the wall as the length of the cues, with about 
228 three inches over, does it? 
A. About that. There is generally an ornamental top to 


> 


it also. 

Q. 39. What is the distance from the centre of one of the holes 
at the top of your rack and the centre of the next ?: 

A. That would be about an inch and three-quarters. 

Q. 40. Are they not about the same distance apart that cues are 
placed in an ordinary cue rack ? 
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A. Yes, sir; just the same—just about the same. 

Q. 41. Then an ordinary cue rack that would hold fourteen cues 
would be only about twenty-eight inches across ; that would be two 
inches for each cue? 

A. You have got to figure the outside ornaments. 

Q. 42. Those ornaments are not a necessity, are they ? 

A. Yes, sir; you could not fasten a rack to the wall with- 
229 out them. The outside beyond the cues may extend four 

inches farther from each side. 

Q. 43. Which takes up the more perpendicular height, an ordi- 
nary cue rack, counting all of the bottom and the ornamental work 
at the top, or your cue rack, counting from the bottom of the lower 
bracket ? ; | 

A. I suppose the revolving cue rack would take more room. 

Q. 44. Where have you ever known an instance in which there 
was any difficulty in finding plenty of room for the cue racks on 
the wall of a billiard saloon ? 

A. A great many instances. I met one here only three weeks 
ago. 

"0. 45. Where was that? 

A. At Mr. Brown’s house, a private residence here. He bought 
a handsome table from me and I[ wanted to give him a handsome 
rack. He had a revolving rack, had no room for a wall rack, and 

he had to leave the revolving rack in there. 
230 Q. 46. Where is that ? 

A. 920 Pine street, J. W. Brown’s private residence. There 
area great many more cases likethat. The Palace Hotel is another 
case. They didn’t have room on the wall to spare, and they put these 
revolving racks in, although I didn’t put them in; beside, these re- 
voiving racks will go into a corner where it is impossible to put the 
ordinary rack. 

Q. 47. Why is not the cue rack, Exhibit B, made like the cue 
rack represented in the patent and with an arrangement at the 
bottom from [for] locking the cues ? 

A. We have got them both private and not. 

Q. 48. Why have you not put in evidence one which contains 
the boxes for locking in the cues which are shown in the patent ? 

A. I have got them here in the city, so 1 did not know it was 

necessary to bring one down. 
231 Q. 49. Why have you. not produced one and put it in 
evidence ? 

A. I did not know it was necessary. I will bring one down. 

Q. 50. Was not the reason that you produced one without the 
boxes for locking the cues because you knew that the defendants 
had never had any with the boxes for locking on the billiard cues ? 

A. I don’t know if they have had any or not. I could not say. 

Q. 51. Were the ordinary cue racks made with a ledge along the 
front of the lower part on which the cues stood so as to prevent the 
cues from slipping off? 

A. Some may be, some are not. 


oe 
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Q. 52. Were a great many of them made that way long befure 
you made the smaihen cue rack, to your knowledge? 

A. To my knowledge there may have been some made. 

Q. 53. Were those cue racks made with the upper part 
232 perforated with holes so that the woper ends of the cues 
could pass up through one of those holes when the cue was 

put in the rack ? 

A. The ordinary straight cue racks with holes in the top; yes, sir. 

Q. 54. Then, so far as holding the cues is concerned, does that 
revolving cue rack hold the cues in the same way and by the same 
means as the ordinary cue racks used to bold them? 

A. Just the same. 

Q. 55. With reference to the putting of the cues into the cue rack 
and the holding of them there, it is the same as it was in the ordi- 
nary old cue rack ? 

A. Just the same. 

Q. 56. Does the revolving cue rack do anything that the straight 
cue rack does not do, except to bring the cues around as the cue 

rack is revolved ? 
233 A. It brings the cues around to ap and takes un much 
less room, and it is an ornament to the room. 

Q. 57. Were not a great many of the old style of cue racks made 
very ornamental ? 

A. Some are. 

Q. 58. Were they not, some of them, made quite as ornamental 
as the revolving cue racks are made? 

- A. Well, well, they cost a great deal more money. 

Q. 59. That is not the question. 

A. Not when these were made first. 

Q. 60. Not when which were made first? 

A. Not when the revolving cue racks were first made. 

Q. 61. When the revolving cue racks were first made were they 
— ornamental than they are now ? 

A. The revolving cue racks just the same. 

Q. 62. Why is it possible to make the revolving cue racks 
234 any more ornamental than it is the straight cue racks? 

A. It is a new thing or new novelty, and an ordinary cue 
rack is often a mere straight piece of wood at the top and bottom. 

Q. 63. Have you not seen the straight cue racks twenty years ago 
that were made and finished in black walnut or rosewood, carved, 
varnished, and made as ornamental and as handsome as you have 
ever seen the revolving cue racks? 

A. I have seen very handsome cue racks made in the old style, 
carved racks, varnished, and a great deal more expensive than these 
revolving cue racks. 


By Mr. Boone: 


Q. 64. The question is were they as ornamental as these? 
A. In my estimation, they were not. 
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By Mr. WHEATON: 


Q. 65. When was the time when there were hardly any cue racks 
sold except the revolving cue racks ? 
235 A. In the East, in our house in Chicago, for four or five 
years; J. W. Balk and myself seldom sold anything else; 
they were all the go. 
(). 66. Were there more sold then than have been sold since? 
A. They are making as many of them in the East to-day. 
Q. 67. Was there a larger proportion of the revolving cue racks 
sold then than there is now? 
A. I suppose there is as many of them sold to day, if not more. 
Q. 68. How is it with your own trade here? Have you sold the 
last two years more of the revolving cue racks than you have of the 
straight cue racks ? 
A. The reason we have sold more of the other kind is because of 
new styles of racks that we have got out lately. 
Q. 69. By “ the other kind ” what do you mean ? 
A. We have got other kinds of racks out which are very orna- 
mentag, which have sold more lately than the others—than the re- 
volving racks. 
236 Q. 70. By “the other kind” do you mean straight racks? 
A. They are not exactly straight; they are straight in one 
respect, and they are very ornamental. 
Q. 71. By straight I mean the line of holes straight in which to 
put the cues. 
A. The line of holes is straight. 
Q. 72. Since a year ago last May have you sold as many cue racks 
that revolved as you have sold of cue racks that did not revolve ? 
A. We have not. 
Q. 73. What proportion of the cue racks which you have sold 
since a year ago last May have been revolving cue racks ? 
A. I really could not tell you unless I should look over my books. 
Q. 74. About what proportion, as near as you can judge ? 
A. I suppose we have sold about three to one. 
Q. 75. a of those which did not revolve to one that did re- 
volve? 
237 A. Yes, sir. In the first place we haven’t had them out 
here; we had none out here until within the last six months, 
and had to sell the others what-we had. 
Q. 76. As your patent is over fourteen years old, if these revolving 
cue racks were such a good thing, why did you not have them out 
here for sale during the first year that you were in business ? 


(Objected to by complainant as immaterial.) 


A. Well, they had not time to manufacture them in the East; 
they was so. busy with other work that they couldn’t get them out 
for us; they used them all at the East. 

Q. 77. Do you really mean to say that you could not — them 
manufactured ? 


wa 


A. They were so pushed with work that even other things the 
sent us out just what they could spare. They had just built 
238 up a new factory—a larger factory—and they could not get 
out goods fast enough as we wanted them. They are way 
behind now in all kinds of goods, not only with revolving racks, but 
everything else. 

Q. 78. Have you ever been short of the cue racks that did not 
revolve since you have been in business here ? 

A. Some kinds we were. 

Q. 79. Which cost the most ‘to manufacture, the revolving cue 
racks or the other kind? 

A. The expense is about the same. 

Q. 80. It depends very much on how much ornamental work you 
put on them, does it not, as to which costs the more? 

A. Ordinary cue racks cost about the same as the revolving cue 
racks. Of course, the more ornamental work they put on, the more 
money it costs. 

Q. 81. Which cue racks have you sold at the highest prices dur- 

ing the last six months, cue racks that revolve or cue racks 
239 that did not revolve. I have reference now to the hjghest- 

priced ones. Take your highest-priced revolving cue racks 
and the highest priced of those that do not revolve, and which have 
you sold at the highest price? 

A. The expense—the selling price—is about the same thing. 

Q. 82. What has been the highest price at which you have sold 
revolving cue racks since you have been managing agent of the J. 
M. Brunswick and Balke Company, at San Francisco? 

A. The cue rack generally belongs to the table—part of the fixture 
of the table—and are seldom sold by themselves. 

Q. 83. Have you never sold revolving cue racks by themselves? 

A. Since I am out here, i have not. 

Q. 84. Have you ever, since you have been out here, sold cue racks 
that did not revolve by themselves ? 

A. Yes, sir—that is, private cue racks, lock, and key. 
240 Q. 85. How long have you known of those private cue 
racks, with boxes fixed for lock and key, which did not re- 
volve? 

A. A good many years—a great many years. 

Q. 86. Did you know of them before you made the revolving cue 
racks or not? 

A. Yes, sir; I did. 


Re-examination of Emanuet Brunswick by Mr. Boone: 


Q. 1. What device in the revolving cue rack, when it is filled with 
cues, would correspond with the bottle in a table castor ? 

A. Well, a cue, when it is in the revolving cue rack, rests on the 
bottom and runs through the hole on top. 

Q. 2. The question is, what device in the revolving cue rack, 
when it is full of cues, represents the bottle in the castor ? 3 
11—257 


FERDINAND DE 8T. GERMAIN VS. EMANUEL BRUNSWICK. §&1 


‘ As, co ‘ 
= i el ee lt ay ABB) Lita. i. els he Mey spt: 7" er a ee on — 
i ieilgat Bi? ha ee ee 3 Rtgs Tee. oy WwIES pong gr >: Bel oe Maha WB 3 0% 
eet ae om nO ge Bei ais UR 4 EP oo ek + ase, poet ee ae 
CR EE a iat Se Oe eee ae ny ME ee me ee ee se aig 2 ee * Ss eon 8 a. 8 % 


82 FERDINAND DE ST. GERMAIN VS. EMANUEL BRUNS WICK. 


A. I don’t understand exactly what you mean by it. 
241 Q. 3. In a castor the thing to be taken out is a bottle, is it 
not? 

A. Yes, sir. 

(). 4. What is it in the cue rack ? 

A. The cue. 

Q. 5. Now, how is the bottle in a castor supported ? 

A. The bottle sets in the ring in the castor; it is surrounded by a 
rim that the bottle sets in. The cue is — by that plate at 
the bottom and runs through the plate at the top. 

Q. 6. In that respect, then, your cue rack differs from the table 
castor? 

A. It is a different thing entirely. 

Q. 7. In a table castor what is it that revolves ? 


A. It is the whole stand where the glass sets in, glass and all; the 


stand revolves. 

Q. 8. What do you mean by the stand ? 

A. The ring. 

Q. 9. In your cue rack what is it that revolves? 

A. The whole cue rack excepting the brackets. 
242 Q. 10. Would it be practicable to make a cue rack like a 
table castor and support the cues in the same manner that 

the bottles are supported in a castor ? 

A. You couldn’t do it; it wouldn’t be practicable. 

Q. 11. At about what height on the wall is the bottom of the cue 
rack supported ? | 

A. From four foot to four foot and a half; some five feet, maybe. 

Q. 12. Why are they supported at that height? 

A. So that it comes handy for to take out a cue, just at the right 
height to take out a cue. 


Q. 13. Would a cue rack be practicable if it stood upon the floor? , 


A. It would not; they would stumble right over it; it would be 
in the way. 

(. 14. If you had bored a hole through the standard or the center 

part of the cue rack and run a rod through, as Mr. Wheaton 
243 suggested was done in the case of the book-stands, would that 
be a practical arrangement ? 

A. It would not. 

Q. 15. Tell me why. 

A. It would be very hard to revolve; you could hardly turn it. 

Q. 16. What would make it hard to turn ? 

A. It would be hard to turn because it would rest on something 
below to revolve on, and it could not turn so easy. 

Q. 17. Would you not have the friction of that whole rod against 
the whole inside all the way through the post to overcome ? 

A. I don’t think it would work. 

Q. 17. (Repeated.) 

A. I don’t see how it would revolve. 

Q. 18. If there were a rod run right through the center part of 
this cue rack would not the friction of that rod make it very hard 
to turn? 


‘ 
' 
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A. The friction would make it very hard to turn. 
244 Q. 19. If the rod was not tight in the hole in there what 
would be the result? 

A. It would wiggle around. 

Q. 20. Would that be objectionable? 

A. Yes; and then it would cost a greut deal more money to 
make it. 

Q. 21. Prior to your invention, you say, the lock box at the bot- 
tom of the cue rack was known ? 

A. Yes, sir; they even had it locked all the way up. 

Q. 22. In your patent do you show both kinds of cue racks ? 

A. Yes, sir; figure 1 shows one with a box for a lock and key for 
locking each cue by itself or three cues at once. Figure 3 shows a 
cue rack open for the public. 

Q. 23. Now, supposing we had two cue racks made—one revolv- 
ing and the other stationary—of the old style, to contain an equal 
number of cues and with the same ornamentation, which would cost 
the more? 

A. I think the old-style one would cost the most. You 
245 could not make cue racks of the old style and revolving, with 
the same ornamentation, because one has got brackets on 

while the other has not. 

Q. 24. One would have to have an extensive frame made? 

A. Yes, sir. ; 

Q. 25. And that entire frame would have to be ornamental to be 
in keeping with the balance? 

A. Yes, sir. 

Q. 26. And it would cost more than the revolving cue racks ? 

A. Yes, sir. 

Q. 27. How long did you say you had been offering the revolving 
cue rack to the trade on this coast? 

A. Well, I have been offering them on this coast for the last two 
years; not quite two years; next May it will be two years. 

Q. 28. Have your sales of revolving cue racks increased or de- 
creased since you commenced here? 

A. On the Pacific coast—it is very hard to tell, because we 
246 could not get them from the East; could not keep them on 
hand. Wecould not get the first ones until about six months 

ago. They don’t have time to make them. : 

Q. 29. Since you have had them has the trade in them increased 
or not? 

A. Increased. 


Recross-examination of Emanuet Brunswick by Mr. 
WHEATON : 


Q. 1. During the last six months what proportion of the cue 
racks which you have sold have been revolving cue racks, as near 
as you can tell without looking at your books? 

A. I suppose about one-third would be revolving. I suppose 
they would be. I couldn’t exactly tell without looking at the books. 
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Q. 2. During the last month what proportion of the cue 

247 _—racks sold by you have been revolving cue racks ? 

, A. I couldn’t exactly tell; I suppose one-fifth or one-sixth ; 
I couldn’t say. I don’t know that we have sold any revolving cue 
racks in the last month. 

Q. 3. How many have you sold that did not revolve? 

A. We have sold them with the tables; they went with the tables. 

Q. 4. Well, how many was it, as near as you can tell ? 

A. I can’t tell positive ; I suppose about, the last month, ten or 
twelve—twelve or fourteen. I couldn’t say exactly outside. 


Q. 5. How much does your ordinary common revolving cue ; 


rack cost you all ready for use, with brackets and all ? 
A. About three and a half or four dollars. 


Testimony of Louis Imhaus. 


Examination-in-chief of Louis ImHaAus, a witness on behalf 
of complainant, by Mr. Boone: 


248 Q. 1. State your name, age, place of residence, and occupa- 
tion. 
A. My name is Louis Imhaus; my age is 34 years; I live in San 
Francisco, and I am a billiard salesman. 
Q. 2. With whom are you engaged at present? 
A. The J. M. Brunswick & Balke Company. 
Q. 3. How long have you been with them? 
A. Since they started ; it will be two years on the Ist of May. 
Q. 4. By whom were you employed prior to your employment 
with the J. M. Brunswick & Balke Company ? 
A. I was with Jacob Strahle & Company, St. Germain. 
Q. 5. Who constituted the firm of Jacob Strahle & Company ? 
A. F. de St. Germain. 
Q. 6. Did he at that time? 
A. Yes, sir. | 
Q. 7. What business did you do for him while you were there? 
A. Iwas salesman and most everything—correspondent and 
249  book-keeper. Salesman was the occupation that I was em- 
ployed for. 
Q. 8. Do you know whether or not during the time you were em- 
ployed by St. Germain he sold any revolving billiard-cue racks? 
A. Yes, sir. 
Q. 9. Did he keep them for sale ? 
A. Yes, sir. 
Q. 10. Do you recognize the revolving cue rack, Exhibit B? 
A. Yes, sir; that is the same kind he made and sold. 
Q.11. Do you know where the revolving cue rack, Exhibit B, 
came from ? 
-A. Yes, sir. 
Q. 12. Where? 
A. It came from Arthur Edgar, in Berkeley. 
Q. 13. Do you know who made and sold the cue rack, Exhibit B? 
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A. The billiard table, with the appurtenances, was sold to Edgar 

by Jacob Strahle & Company, and their name was on the table, and 
he told me he got it from them with the table. 

250 Q. 14. You have sold a large number of billiard tables 
and cue racks in your business, have you? 

A. Yes, sir. 

Q. 15. Do you know whether or not a revolving cue rack is a de- 
sirable machine? 

A. Yes, sir; I consider it the best cue rack that is made. 

Q. 16. In what respect? 

A. Well, because it takes up less room on the wall; it does not 
spread so much over the wall, and in places, saloons generally, they 
have pictures and such things around the walls, and when they put 
these other cue racks in they fill them up so that they can’t have 
pictures, and now with these cue racks you can have a picture on 
each side. Then a person can turn to each cue, look at the weight 
of the cue and vocal it round and take whichever cue suits him. 

I know that they were always more in demand when I was 
251 with that house than anything else; the same as when I was 

with Liesenfeld. I was with him three years and a half,and 
he then made them, and everybody, whenever they would see them, 
would buy them in preference to others. We sold ten of these to 
one of the others. Even when there was room on the walls people 
preferred those ; they looked neater. 

Q. 17. Did you not often find places where wall space was lim- 
ited ? 

A. Yes, sir; many a place where you could not put in one of the 
other racks on account of pictures, and also where there was panel- 
ing on the walls. If you put up an ordinary cue rack which covers 
the entire paneling in the wall, if the wall is frescoed or anything 
of that kind, then the advantage of those is you can put them in 
corners or small places and leaving the walls clear for pictures or 
anything you want to put on the wall. 


252  Cross-examination of Louis Immaus by Mr. WHEaTon: 


Q. 1. When and where were you salesman when you sold ten re- 
volving cue racks to one of any other kind? 

A. That was with Liesenfeld. 

Q. 2. When was that? 

A. That must be six years ago, I guess, prior to opening of the 
Palace Hotel. 

Q. 3. Did he supply the Palace Hotel billiard-room ? 

A. No; the Brunswick & Balke Company supplied them ; that is 
where they came out from the Eastern States; that is the first time 
that everybody began to want them and when they commenced 
manufacturing them. Jacob Strahle & Company also manufactured 
those revolving cue racks at that time, and then Liesenfeld started 

in to make them, and the other billiard men started in and 
253 made them. In fact, everywhere it was revolving cue racks. 
Then when I went back, two years ago, I staid fourteen 
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months with Jacob Strahle & Company, and he was still making 
them and still selling them, and I could safely say that three-quarters 
of the billiard tables that were sold from Jacob Strahle & Company 
were sold with revolving cue racks. They would use them this 
way: If a billiard table was leaving the house and they had not 
asked anybody what cue racks they wanted, they invariably put in 
a revolving cue rack. That was about three years ago, and I was 
there about fourteen months with them, although I was with them . 
five years before that. I was with them five years and then left 
them and went with Liesenfeld three vears and a half. 
Q. 4. What is the reason, if you know, that recently the demand 
for revolving cue racks has so largely decreased and the cue 
254 racks which do not revolve are taken instead ? 

A. They have not decreased with Jacob Strahle and Com- 
‘pany, because they are put in along with every new table that they 
putin. They put in two new tables on Montgomery avenue lately, 
opposite the church, and put in revolving cue racks with them. In 
fact, with all the tables that they put up they put revolving cue 
racks with them. 

Q. 5. How did you know that they put up revolving cue racks on 
Montgomery avenue? 

A. Because | was there in the billiard saloon. 

Q. 6. Did you see Jacob Strahle & Company there? 

A. Their name was on the tables. 

Q. 7. Did you see them put up any cue racks? 

A. No, sir; I didn’t see them put them up. 

Q. 8. Then you are testifying what you don’t know? 

A. No; | know they furnished the billiard tables there. 
255 Q. 9. How do you know that? 

A. Because the bill of sale is there. They are buying them 
on instalments, and the man hitmself told me that he bought them 
from them, and I went there to try and make a sale myself. 

Q. 10. That is how you know that? 

A. Yes, sir. 

Q. 11. You did not see Jacob Strahle & Company make them ? 

A. No, sir. 

Q. 12. You did not see them manufacture them, did you ? 

A. No, sir. 

Q. 13. You did not see Jacob Strahle & Company put their name 
on them, dic you? 

A. No, sir; they don’t put their name on the cue racks. 

Q. 14. You did not see Jacob Strahle & Company put their name 
on the billiard tables, did you ? 

A. No, sir. 

Q. 15. Then do you pretend to come here and testify from your 

own knowledge when you have no better knowledge than that 

256 __—to testify from ? 

A. I knew when I was in the house with him that he was 
making these cue racks and knew that I sold them myself when I 
was there and furnished them with tables. 
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Q. 16. When you say that they are selling so many of them re- 
cently have you seen them sell a single cue rack of any kind within 
the last two years? 

A. No; I haven’t seen them sell them, but a person’s saying a3 
saw them do a certain thing”—I could not say I saw them do it 
To the best of my knowledge, I know that the billiard tables and 
the cue racks have been sold by Jacob Strahle & Company and that 
they are there. 

Q. 17. No one is asking for the best of your knowledge, since you 
have no knowledge about it. _.. 

A. That is all I know about it. 
257 Q. 18. All you know about it is from seeing them there, 
seeing their names on the bills, and because somebody told 
you they sold them? 

A. Yes, sir; the party that kept the saloon told me he bought 
them from Jacob Strahle & Company. 

Q. 19. And from that information you are willing to come here 
and swear that you know they sold them? 

A. I am not willing to swear any nearer than that. I don’t know 
certain whether they sold them or not any nearer than that. 


Mr. WueEaton: I move to strike out all the evidence of this wit- 
ness which is based upon hearsay. 


Q. 20. Did you see the cue rack, Exhibit B, sold by Jacob Strahle 
& Company ” 
A. I did not, sir. : 
Q. 21. Did you ever see it in their possession ? 


258 A. I did not, sir. 


Q. 22. Do you know of your own knowledge that Jacob 
Strahle & Company or St. Germain ever saw it? 

A. No, sir. 

Q. 23. Do you know that they ever had anything to do with it, 
of your own knowledge? 

Rs Do you mean if I personally saw them bring it there and 
sell it ? 

Q. 24. Yes. 

A. I could not possibly say that, not being in their house. 

Q. 25. And yet you have sworn without any hesitation that they 
sold it, have you not? 

A. I know that I got that cue rack from that man, and that it is 
a fac-simile of the cue racks they were manufacturing there when I 
was there ; that they manufactured them there just like that; that the 

billiard table there was their make, and that the cue rack 
259 always goes with a billiard table, and there was no other cue 

rack but this in use in the place when I took it; but that I 
myself saw them put it up, I don’t say so. 

(It is agreed between counsel that the time within which testi- 
mony in this case shall be taken is extended to the 25th day of 
April, 1882.) 

(Continued to a day to be agreed upon by counsel.) 
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THuRSDAY, April 13, 1882. 
Present: Mr. Wheaton, solicitor for respondent. 
Further continued by consent until Saturday, 15th instant, at 
two o'clock p. m. 


SATURDAY, April 15, 1882. 


(Further continued by censent until Friday, 21st instant, 
260 at two o'clock p. m.) 


Fripay, April 21, 1882. 


Present: Mr. Boone, solicitor for complainant ; Mr. Wheaton, so- 
licitor for respondent. 

(No witness appearing, the taking of testimony is further con- 
tinued until Thursday, 27th instant, at eieven o'clock a. m.) 


TuurspDAy, April 27, 1882. 
Present: Mr. Boone, solicitor for complainant; Mr. Wheaton, so- 
licitor for respondent. 


Exhibit Put in Evidence. 


Complainant puts in evidence certified copy from the clerk of the 

United States circuit court for the northern district of Illinois of 

the judgment-roll in the case in said court entitled Eman- 

261 uel Brunswick v. John M. Brunswick, Moses Bensinger, An- 

ton F. Froescher, and Leo Schmidt, marked “ Complainant’s 
Exhibit C.” 


Respondent objects to the introduction of Exhibit C on the ground 
that it is irrelevant and incompetent evidence as a judgment-roll, 
for the reason that it contains no decree signed by the judge of the 
court. 

Complainant also puts in evidence letter dated March 11th, 1882, 
addressed to Boone & Miller, attorneys, San Francisco, and signed 
W. H. Bradley, clerk of the circuit and district courts of the United 
States for the northern district of Illinois, marked “ Complainant’s 


Exhibit D.” 


Mr. WueEaton: I object to that on the ground that the letter is 
not proved to be an original letter; the signature to it is not proved ; 
it is incompetent testimony if it was proved, for the reason 
262 that it is mere hearsay, the mere statement of a third party. 
I also object to it as irrelevant for the reason that it does not 
apply to any issue in this case and is not quite in accordance with 
proper practice, which Mr. Boone has so frequently recently declared . 
that he wishes to establish in this court. 


Complainant rests, the right being reserved by and to cumplain- 
ant to introduce at any time before the testimony shall be closed, if 
he so desires, further proof that the respondent has sold revolving 
cue racks and the character and kind of cue racks so sold by him. 

By agreement of the solicitors for tiie respective parties the time 
within which testimony may be taken herein is extended sixty 
days from date. 


ie 


263 Taurspay, June 15, 1882. 


Present: Mr. Boone, solicitor for complainant; Mr. Wheaton 
and Mr. Harpham, solicitors for respondent. 

Respondent puts in evidence a certified copy of United States let- 
ters patent number 18042, dated August 25, 1857, — to Jona- 
than H. Farrar for improvement in self-waiting tables, marked “ Re- 
spondent’s Exhibit 1.’ . 

Respondent also puts in evidence certified copy of United States 
letters patent number 19773, dated March 30, 1858, granted to G, 
W. Hagey for improvement in self-waiting tables, marked “ Re- 
spondent’s Exhibit 2.” 

Also certified copy of United States letters patent number 18740, 
dated December 1, 1857, granted to E. Gleason for an improvement 
in revolving bottle castors, marked “ Respondent’s Exhibit 3.” 


264 Testimony of Ferdinand de St. Germain. 


Examination-in-chief of FerpINAND pe St. GERMAIN on be- 
half of respondent by Mr. WHEATON: 


Q. 1. You are the complainant in this case, are you? 

A. Yes, sir. 

Q. 2. Are you a practical mechanic? 

A. No. I have learned a great deal since twelve years, but I have 
not studied the business before. I think Iam practical now. I can 
discuss any part of a table or have it made tinder my orders just as 
well as if | could make it myself. 

Q. 3. Have you examined the specifications of either of the three 
patents just put in evidence? 

A. Yes, sir; of all of them. 

Q. 4. Please describe the operation of the so-called self-waiting 
table described in the patent of George W. Hagey, Exhibit 2. 


(Objected to by complainant on the ground the witness is not 
shown to be an expert.) 


265 A. This table is made with a pivot in the center, so that 

the central part of the table will sevdios and bring before 
each guest any desired plate that may be wished for. As repre- 
sented here (in drawings of patent, Exhibit 2), it stands on a large 
pillar in which is an endless screw, on the same principle as a piano 


stool. 
Q. 5. Are the object and operation of the table described in that 


patent to bring objects that are standing on the table round into 
any desired position by revolving the table? 


(Objected to by complainant as leading.) 


A..The main object, of course, is to have the desired object brought 
into whatever place it is desired to be by simply giving an impul- 
sion to the article. 

12—257 
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Q. 6. Please state the object and operation of the table described 
in the patent to Farrar, Exhibit 1. 


266 (Objected to by complainant as incompetent on the ground 
that it is calling for the opinion of the witness, who has not 
been proven to be an expert.) 


A. It is for about the same intended purpose as the former one, 
and it is meant to revolve on a pivot, either wood or brass or steel, 
and to bring round before the person the intended object selected. 
It is called a self-waiting table, and has a great similarity with other 
revolving things, either a cane rack or musket rack or cue rack. 
They are all the same idea and for the same purpose. 

Q. 7. Please describe the principle object and operation of the 
device described in the patent granted to Gleason for an improve- 
ment in revolving castors. 


(Objected to by complainant as incompetent on the ground that 
it is calling for the opinion of the witness, who is not proved to be 
an expert.) 


267 A. It is also somewhat for the same purpose and the same 
intention, but with this addition—that this castor has been 
made with doors independent of each other and that will open as 
the castor revolves. It is an old and well-known invention. Ihave 
seen it when a boy twelve years old in Paris. In this castor de- 
scribed in the patent, Exhibit 3, however, there is something new, 
which is a crank, with some kind of a button which you push, I 
think, and which closes the doors, fastens them, I[ believe; but the 
object is the same. In revolving the doors each open separately and 
distinctly from each other. I have seen what -they call French 
liquor caves, which hold little bottles with liquor in them, for a 
smoking-room or billiard-room, containing four or five decanters of 
liquors, on the same principle as that. They open and close of 
themselves automatically. 
Q. 8. How long, to your knowledge, have revolving devices 
268 which in revolving carry articles around with them so as to 
bring any given article into any desired position been known 
to the world? 

A. They have been known in France since Ican remember. My 
father was a jeweller, and had a largestore in Paris. He was a jew- 
eller and silversmith, and had a large stock of watches, clocks, and 
plated goods, and I remember having seen cruets of that kind and 
all kinds of devices for liquors or for castors and those things in his 
store before we left France. 

Q. 9. How long have you been in San Francisco? 

A. Since 1852. 

Q. 10. How long bave you known of similar devices in this coun- 
try, if you have known of them at all? 

A. I never paid much attention here. I remember that I saw one 
at the house of the consul for France, Mr. Grisar. He has one that 
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he brought with him that he has had thirty years or had had. He 

died lately, you know. 3 

269 Q. 11. Where did he have it, here? 
A. In his parlor in his house. 

Q. 12. What was that? 

A. It was, just as I mentioned, a sort of a castor, to Americanize 
the word for it. It held decanters, and, revolving, it opened and 
shut each one by itself. It was made of silver or plated ware; I 
couldn’t say which ; I didn’t handle it closely, It was bright and 
apparently of silver. 

Q. 13. In view of the state of the art as shown by the patent just 
put in evidence by the respondent, could there have been any in- 
vention in merely making a cue rack revolving after the year ]858, 
the date of the patent to Gleason, the cue rack performing no office 
except merely to revolve and carry with it the cues pinead upon it? 


(Objected to by complainant as incompetent and irrelevant, call- 
ing for the opinion of the witness.) 


270 A. No; it could not be anything new. It has been tried 

by many,and there are always senseless parties who claim to 
have inventions who pick up old inventions of others and claim 
them as their own. 

Q. 14. Have you ever made any revolving cue racks divided off 
into partitions, so that cues could be placed in them and locked in, 
so that the cues could not be taken out ? 

A. No, sir; I never made one of them. I pronounced them a 
failure from the first that I saw of them. # saw one in the Palace 
Hotel and I pronounced it a failure. In fact, the doors of those re- 
volving cue racks were taken out and they are now without doors. 
They are a perfect nuisance. 

Q. 15. When was it that you saw Consul Grisar have a revolving 
decanter-holder in San Francisco ? 

A. I first saw it in 1860 or 1861; in 1862. especially; I re- 

271 member it very well. We had our parting dinner there with 

our family before we left for France, and we left the 26th of 

June, 1862. This was the 25th of June, 1862, and it was served 
with coffee on the table. I know that I amused myself with it. 

Q. 16. Whereabouts was that ? 

A. On Powell street. 

Q. 17. In this city ? 

A. Yes, sir. 

Q. 18. Who besides yourself saw it at that time? 

A. Oh, several; my father and mother and the guests there; we 
were fifteen or twenty guests. 


Cross-examination of FERDINAND DE St. GERMAIN by Mr, 
Boone: 
Q. 1. Have you seen the model, Exhibit B? 
A. I see it now. 
Q. 2. Have you made any cue racks like that one? 
A. Somewhat similar to this. 
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272 =the cue rack, Exhibit B? 
A. We have different patterns; we have now another one 
which we are making; we improve all the time. 

Q. 4. Have you made cue racks exactly like Exhibit B? 

A. Wemay. Yes, sir. 

Q. 5. When? 

A. Different times. 

Q. 6. Within the last three veut 

A. Yes, sir. 

Q. 7. Do you know who made the cue rack, Exhibit B? 

A. No; I could not say; they all look alike ; everybody makes 
them ; Mr. Jungblut and Mr. Liensenfeld and everybody makes 
them, ‘and we have the same turner, Mr. Jungblut and myself; he 
makes them for both. 

Q. 8. You cannot see any invention, any novelty, in the revolving 
cue rack over and above the inventions shown in those patents, Ex- 
hibits 1, 2, and 3, can you? 

A. No; not atall. They are on the same principle; it turns on 

a pivot. 
273 Q. 9. You see nothing patentante at all in the revolving 
cue rack ? 

A. Nothing at all. 

Q. 10. Can you see any point of invention between the devices 
shown in the patent, Exhibit 1, and the patent, Exhibit 2? 

A. No 

Q. 11. Do you see any point of invention between these two and 
the devices described in Exhibit 3 ? 

A. Yes; there 1s. 

Q. 12. What is it? 

A. It is the opening and shutting of those doors. 

Q. 13. That is patentable, is it? 

A. Yes, sir. 

Q. 14. That is the only patentable feature you see in any of 
those patents ? 

A. Certainly. The thing is as old as the world. 

Q. 15. Then, according to your judgment, the Government of the 
United States did wrong when they issued this patent, Exhibit 1? 

A. I have no judgment to pass. 

Q. 16. In your judgment? 
274 A. Certainly, the thing had been used before. 
Q. 17. Then the Government did wrong in ,issuing that 
patent to Farrar and in issuing the patent to Hajey? 
A. It didn’t do wrong, but it acted without foreknowledge. 
. Q.18. According to your judgment, the Government did wrong 
in granting those patents? 
A. No; if a man is in error he does not do wrong. 
Q. 19. ‘According to your judgment, it was an error on the part 
of the Government of the United States to issue those patents ? 
A. It was an error; yes, sir. 


Q. 3. Are the cue racks which you made exactly similar to 
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Q. 20. What makes you say that the opening and shutting of 
those doors, as shown in Exhibit 3, is new and patentable? 

A. It is different from this (referring to patent, Exhibit 2), and 
the screw locks them. 

Q. 21. That is the novel feature of that patent? 

A. The button and the crank. The opening and shuttin 
275 _—are old, but the devices by which it is dcnniothe button an 
the crank—is new. 

Q. 22. That is a very small part of the machine, is it not? . 

A. It is the great thing. On our cushions it is the arrangement 
for tightening the wire that makes the value of it. It is the most 
ingenious part of the whole. 

Q. 23. But it is only a small part of the whole machine, the bot- 
tom and crank in the device described in patent, Exhibit 3? 

A. So far as its size is concerned, yes. consider it the most im- 
portant part of the invention, this invention being directed to this 
closing and shutting, and this crank and button, by being pushed, 
close up the doors. That is, in my judgment, something new. 

Q. 24. Please look at those patents, Exhibits 1, 2, and 3, and tell 
me whether you find in either of them any revolving device ar- 
ranged to be fastened to a wall by brackets? 

A. There is no such thing here. 

Q. 25. Did you ever see a revolving device arranged to be 
276 fastened to a wall on brackets before you saw this cue rack ? 


(Objected to by respondent for the reason that complainant’s pat- 
ent does not call for the bracket which fastens the cue rack to the 
wall as any part of the invention.) 


A. Yes, sir. 

Q. 26. What was it? 

A. I saw cane racks and I saw musket racks. 

Q. 27. Fastened to the wall on brackets ? 

A. Yes, sir. 

Q. 28. Where? 

A. In armories. 

Q. 29. Where ? 

A. I wouldn’t say here, but I have seen them in Europe in these 
Corps de Gardes. 

Q. 30. Have you seen them in the United States ? 

A. No; I couldn’t say that I have seen them, but I have heard 
that they have existed. 

Q. 31. Have you ever seen them? 

A. No; I have not. I have not visited any arsenals. 
277 Q. Then the only revolving device that you have seen in 
the United States to be fastened up to a wall by brackets is 

this cue rack ? 

A. No; not by any means. I have seen cue racks and umbrella 
racks. 
Q. 33. Where? 
A. Here in this city. 
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Q. 34. Tell us the place. 


instance. I have seen those racks on which jewe 
fastened to the walls. 

Q. 35. Upon brackets like the cue rack ? 

A. Not elevated. But it don’t matter whether it was three or six 
feet high ; it was on brackets. 

= 36. You say you have seen revolving umbrella senile: tell us 
where. 

A. Itseems to me that I have seen them here. One is at the 
store of the manufacturer of canes near the entrance of the Bush- 
Street Theatre. 

Q. 37. When did you see it there? 

A. Some two or three years ago. 
278 Q. 38. Is that all you have seen ? 

A. Here, yes, sir; but they are in Paris very common. 
Every umbrella and cane store have them arranged all around the 
place and in the show windows. 

Q. 39. Did you ever see any of them in the United States besides 
at this one place ? 

A. No; because in my jtravels I did not observe these things 
nor did I know that I would ever have anything to do with them 
whatever. I didn’t notice them. The stores in Europe are ar- 
ranged in that way. If you want a cane you can go and select a 
cane from a rack, turning the rack around in this same way. 

Q. 40. It is a very convenient arrangement for billiard cues, is it 
not ? 

A. No; I don’t think it is. But we have to make changes. 

Q. 41. You don’t think it is convenient ? 

. Not very. I prefer a wall rack myself. 


ry was revolving 


By Mr. WHEATON: 


A 
9 
Q. 42. The wall rack is more convenient? 
A. Yes, sir. 


By Mr. Boone: 


Q. 48. Still you make them, don’t you? 

A. Yes, sir. | 

Q. 44. Why do you make them? 

A. For a change, just as there is a change in dubious: we change 
in makes and styles. 

Q. 45. Which occupies the greater space on the wall, the straight 
rack or the revolving rack ? 

A. The straight rack. 

Q. 46. You can sometimes put a revolving cue rack where you 
have not room for a straight line? 

A. Oh, there is always room fora straight rack. 

Q. 47. Can’t you put a revolving rack in a corner, where it will 
not take up much space? 
A. They never put them in corners. 


A. What I could remember most would be in jewelry stores, for 


a 
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Q. 48. Have you never seen one in a corner? 

A. Yes; the first one we made was put ina corner, but 

280 they are not made now so as to be put ina corner. When 

the brackets are made different, on a bevel, they can be put 

in acorner. You can put them in a corner if they are made to be 

put in a corner, but, as a general thing, they are made to be put 
flat on the wall. 

Q. 49. How many of these revolving cue racks have you made 
during the past three years? 

A. We don’t sell them; we give them with the tables. 

Q. 50. How many have you given with tables within the last 
three years? 

A. I couldn’t say; it is impossible. I have no partner, and I do 
as I please. 

Q. 51. What proportions of revolving cue racks, as compare‘ with 
straight racks, have you given out with your tables? 

A. About one-fifth or one-sixth ; I could not say. 

Q. 52. Every fifth or sixth one was a revolving cue rack ? 

A. Yes, sir; I always object to them,-because they cost more 
281 to manufacture them. 

Q. 53. How is — with your customers; do they ever re- 
quire them ? 

A. No; they do not. They leave it to us. 

Q. 54. They never tell you that they want a revolving rack ? 

A. I couldn’t say never. Occasionally they ask for one, but if 
we talk them out of it they will take the other one. 

— 55. You talk them out of it because it is cheaper to make the 
straight ones ? 

A. Yes, sir. 

Q. 56. And you do talk them out of it, do you? 

A. Yes; I do all I can. 

Q. 57. You say with every fifth or sixth table that you sell is sent 
out a revolving rack? 

A. Yes; just about. 

Q. 58. In the tables shown in those patents, Exhibits 1 and 2, how 
are the things which are to be brought to a certain position fastened 
in the turn-table ? 

A. It is a platform that revolves. 

Q. 59. How is the thing held in that platform ? 
282 A. The things are held on it. 
Q. 60. Tell us how they are held on it. 

A. They are simply laid on, being a flat surface. 

Q. 61. And they simply rest on that surface? 

A. Yes, sir. 

Q. 62. Supported on that surface entirely, so that when the table 
is revolved they come round? 

A. Yes, sir. 

Q. 63. Is the revolving part above or below in those tables de- 
scribed in the patents, Exhibits 1 and 2? 

A. Above. 
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Q. 64. I mean the device which supports the thing to be brought 
in front of you ? | 
A. It is on a flat surface—a platform. 


Q. 65. The spindle on which that platform is supported, does it | 


extend above or below the platform in the tables described in these 
patents ? 

A. It is below; it is not seen above the table. 

Q. 66. It is only below the platform that the spindle extends ? 

A. Yes; it is hidden. 
283 Q. 67. You speak about finding an endless screw in one of 
those patents. Will you please tell us what an endless 
screw is? 

A. Certainly. It is a piece of steel or iron, with atop which is 
made to fit the matrix of it, inserted in a pillow or anything—what- 
ever is used—and which can always turn one way or another; it 
never sticks. 

Q. 68. That is what you call an endless screw, is it ? 

A. Yes, sir. 

Q. 69. Is the screw spindle straight or curved ? 

A. It is spiral. 

Q. 70. You mean the threads of the screw are spiral ? 

A. Yes, sir. 

Q. 71. But how about the spindle on which the threads are cut ? 

A. It is straight, of course. : 

Q. 72. Then if you turn it in one direction all the time it would 
soon stop, would it not, or get out of its matrix ? 

A. There are some of those that never stop; that when they 

284 get toacertain place at the bottom they are made so that 

they will turn. I have seen piano stools which, although the 

screw is cut in a spiral, when they come down to the end of the screw 
they will still turn. 

Q. 73. The screw won’t turn, will it? 

A. I don’t know whether it is the screw or what — is. 


Mr. WHEATON: We rest, reserving the right to move for leave to 
amend the answer, to set up the use of revolving cue racks by Jacob 
Strahle and other parties prior to the date of complainant’s patent. 


It is stipulated and agreed by and between counsel that a certi- 
fied copy of the patent, Complainant’s Exhibit A, may be substi- 
tuted in place of said patent and said patent withdrawn. 


285 Examiner’s Certificate. 


I certify that previous to giving his testimony each of the 
witnesses named in the above record was by me duly sworn 
to tell the truth, the whole truth, and nothing but the truth in the 
cause in the caption of this record named; that by consent of 
counsel for the respective parties to said cause the depositions 
were taken down in short-hand and transcribed by S. C. Houghton, 
and that the reading of said depositions to the witnesses and the 
signing thereof by them respectively were by said counsel waived. 


— 
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I further certify that Iam not attorney nor of counsel for either 
of the — to said cause, nor in any way interested in the event 
thereof. 

In testimony whereof I have hereunto set my hand this 26th day 


of September, A. D. 1882. 
JOS. F. O’BEIRNE, 
Examiner, &c. 


286 Endorsed : Filed Sept. 26,1882. L.S. B. Sawyer, clerk, by 
J. F. O’Beirne, deputy clerk. 


287 _  —Exnsrsirt C. 
Placita. 
Pleas in the circuit court of the United States in and for the 
northern district of Iilinois, began and held at the United States 
court-rooms, in the city of oy on the first Monday in May, A. 


D. 1877, before the Honorable Henry W. Blodgett, district judge, 
and on the 17th day of May, A. D. 1877, and of our Independence 


the one hundred and first year. 
W. H. BRADLEY, CVE. 


EMANUEL BruNSWICK 
v. 
JoHn M. Brunswick, Moses Benstncer, ANTON F. 
TROESCHER, and Lro ScHMIDT. 


Be it remembered that on the 20th day of February, A. D. 1873, 
said complainant, by West & Bonel, his solicitors, filed in the office 
of the clerk of said court his bill of complaint against said defend- 
ants; which said bill is in the following words and figures following, 
to wit: 


288 United States Circuit Court, Northern District of Illinois. 
In Equity. 
To the honorable the judges of the circuit court of the United States 
in and for the northern district of Illinois, in chancery sitting: 


Emanuel Brunswick, of Chicago, Illinois, and a citizen of said 
State, brings this his bill of compla.nt against John M. Brunswick 
and Anton F. Troescher, of Cincinnati, Ohio, and citizens of said 
State of Ohio, and Moses Bensinger and Leon Schmidt, of Chicago, 
Illinois, and citizens of said State of Illinois. 

And thereupon your orator complains and says that before the 
seventh day of January, eighteen hundred and sixty-eight, he was 
the true, original, and first inventor of a certain new and useful bil- 
liard-cue rack not known and used by others before his said inven- 
tion thereof, and which had not at the time of his application for a 
patent therefor been in public use or on sale with his consent or 
allowance for a period of more than two years, as your orator verily 
believes. 


13—257 


In Chancery. 
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289 And your orator further shows unto your honors that he, 

so being the inventor of said improvement and being a citizen 
of the United States aforesaid, made application to the proper De- 
partment of the Government of the United States for letters patent 
therefor, in accordance with the then existing laws of Congress,and, 
he having duly complied in all respects with the conditions and re- 
quisitions of said laws, such proceedings were had that on the sev- 
enth day of January, eighteen hundred and sixty-eight, letters 
patent of the United States for the said improvement and inven- 
tion, under the seal of the Patent Office of the United States, signed 
by the acting Secretary of the Interior and countersigned by the 
Commissioner of Patents and bearing date the day and year last 
aforesaid, were issued in due form of law and delivered to your 
orator, whereby was granted and secured to him and his heirs, ex- 
ecutors, administrators, or assigns, for the term of seventeen years 
from the day of the date thereof, the full and exclusive right of 
making, using, and vending to others to be used the said improve- 
ment and invention, a description whereof is given in the words 

of the said inventor in a schedule in writing, accompanied 
290 by drawings and references thereto, duly annexed to said 

letters patent when the same were issued and made a part 
thereof, as by the said original letters patent or a duly authenticated 
copy thereof, in court to be ator will fully appear; a copy of 
which, without the drawings, is hereto annexed, forming part of this 
bill and marked Exhibit “ A.” 

And your orator further shows unto your honors that the said im- 
provement and invention patented as aforesaid has hitherto been in 
the exclusive possession of your orator or his assignees or licensees, 
and has hitherto been and still is of great value and profit to your 
orator ; that he has introduced the same into public use extensively 
and that the same is valuable to the public, and but for the infringe- 
ment hereinafter complained of your orator would now be in the 
undisturbed possession and enjoyment of the exclusive privileges 
secured by said letters patent. 

Yet the said defendants, as your orator is informed and believes, 
well knowing the premises, but contriving to injure your orator, 
and without his consent or allowance and without right and in 

violation of your orator- said rights, have, within said State of 
291 = Illinois and within said northern district of Illinois and dur- 

ing the term of said letters patent, made, used, and vended 
and are still making, using, and vending to others to be used large 
numbers of billiard-cue racks, but how many your orator cannot 
state, but prays that the defendants may discover and set forth the 
number containing substantially the improvement and invention or 
a material and substantial part thereof set forth and patented in 
and by said letters patent, and thereby the said defendants have 
infringed and still do infringe and your orator fears that in future 
they will infringe upon the exclusive rights and privileges secured 
to your orator as aforesaid. 

And your orator says that he has sustained damages by reason of 
said infringement. 
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To the end, therefore, that the said defendants may, if they can, 
show why your orator should not have the relief herein prayed, and 
ar 4 but not on oath, answer on oath being hereby expressly waived, 
and, according to the best of their knowledge, remembrance, infor- 

mation, and belief, full, true, direct, and perfect answer make 
292 ~—sto all and singular the premises, and that they may be decreed 
to account fur and pay over to your orator all gains and 
rofits realized by them from the unlawful making, using, or vend- 
ing the improvement vested in your orator as aforesaid and the 
damages which your orator bas sustained thereby, and that the 
defendant may be perpetually restrained, by an injunction to be 
issued out of this honorable court, from making, using, or vending 
any billiard-cue rack containing the improvement and invention 
secured as aforesaid to your orator, or any material part thereof, and 
that your orator may have such other or further relief as equity 
may require— 

May it please your honors to grant unto your orator not only a 
writ of injunction, conformable to the prayer of this bill, but also a 
writ of subpoena, directed to the defendants, John M. Brunswick, 
Moses Bensinger, Anton F. Troescher, and Leon Schmidt, and com- 
manding them, at a certain time and under a certain penalty, to 
appear before your honors in this court, then and there to answer 
unto this bill of complaint and to abide by and perform such decree 
as the court may make in the premises; anc your orator will ever 


pray, &c. 
E. BRUNSWICK. 


WEST & BOND, 
Solicitors and of Counsel for Complainant. 


293 Uwirep Srates or AMERICA, \ 
Northern District of Illinois, ; 


Emanuel Brunswick, the complainant in the foregoing bill named, 
being duly sworn, says that he has heard read the foregoing bill and 
knows the contents thereof, and that the statements therein con- 
tained, so far as they are within his own knowledge, are true, and so 
far as they are derived from the information of others he believes 
them to be true. 

And he further says that he verily believes himself to be the origi- 
nal, true, and first inventor of the new and useful billiard-cue rack 
which is described in the letters patent granted to your orator, 
Emanuel Brunswick, mentioned in the foregoing bill. 

And deponent further says that he verily believes that he, the 
complainant, is the owner of said letters patent as set forth in said 


bill. 


E. BRUNSWICK. 


Subscribed and sworn to before me this ninth day of January, A. 
D. 1873. 


O. W. BOND, 
Notary Public in and for the City of Chicago, 
County of Cook, State of Illinois. 
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294 Exuipsit “A.” 


EMANUEL Brunswick, of Chicago, Illinois. 


Billiard-Cue Rack. 


The schedule referred to in these letters patent and making part 
of the same. 


To all whom it may concern: 
Be it known that I, E. Brunswick, of the city of Chicago, in the 


county of Cook, State of Illinois, have invented need [new] and useful 
improvements in billiard-cue racks, and I do hereby declare that the 
following is a full and exact description thereof, reference being had 
to the accompanying drawing, making part of this specification, in 
which— 

Drawing No. 1 represents the plain revolving cue rack, and Draw- 
ing No. 2 represents the lock-up rack for private use. 

The nature of my invention consists in making the billiard-cue 
rack so arranged that it may revolve and be detached from the wall. 
| To enable others skilled in the art to make and use my in- 
| 295 vention, I will proceed to describe its construction and opera- 

tion. 

Two circular plates “A” and B (drawing No. 1) are firmly se- 
| cured to a vertical shaft, “C.” The lower plate “A” is provided with 
| a rim, a, at its outer edge to prevent the butt end of the cue from 
| slipping off the plate,and the upper plate “ B” is provided with 

several openings through which the points of the cues are passed. 
Each plate is provided with a metallic rim, D, which enters a 
metallic socket, “ E,” inlaid in the stationary brackets F F, and re- 
volve in it. The brackeis are secured to a wall,a pillar, or any 
other object, and support the rack. 

I make private cue racks (drawing No. 2) in which the lower 
plate “A” forms a bottom toa round box, “B,” open on top and 
divided into compartments CC by partitions p p, each compart- 
ment having a door, “ D,” hung on hinges and provided with a 
lock and key. The upper plate E forms a bottom to the box B, and 
is provided with several holes. ‘The rack, being revolving, is very 

— convenient for handling the cues. 
What I claim as my invention and desire to secure by letters 
patent is the revolving billiard-cue rack constructed 
296 and operating substantially as and in the manner herein de- 
scribed and specified. 


EMANUEL BRUNSWICK. 


Witnesses: 
J. B. TURCHIN. 
JAS. R. HAYDEN. 


Letters Patent No. 72969, dated January 7th, 1868. «. 
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(Endorsed :) Filed February 20th, 1873. W. H. Bradley, clerk. 


And afterwards, to wit, on the 25th day of April, A. D. 1873, the 
said defendants, Moses Bensinger, Anton F. Trocachier, and Leo 
Schmidt, wy Barber and Lackner, their solicitors, filed their answer 
to said bill of complaint; which said answer is in the following 
words and figures, to wit: 


$4.00 
United States Circuit Court, Northern District of Ilinvis. 


The joint and several answers of Moses Bensinger, Anton F. 
Troeschier, & Leo Schmidt, defendants, to the bill of complaint 
of Emanuel Brunswick, complainant. 


These defendants, now and all times saving and reserving unto 

themselves all manner of benefit & advantage to be had by 

297 way of exceptions to the manifold errors and insufficiencies 

in the said complainant’s bill of complaint, for answer thereto 

or unto such parts thereof as they are advised it is material for 
them to make answer unto, answering, say— 

That they deny that said complainant is or was the true, original, 

& first inventor of the said billiard-cue rack mentioned in his said 

bill of complaint ; and these defendants aver that said revolving 

cue rack mentioned and described in said complainant’s bill of com- 

plaint and letters patent was invented by one Frederick E. Held in 

the month of October, 1865, at the city of Chicago, Cook county, 


tiun; that said Held at the time of the invention of said cue rack 
was an operative in the billiard-table manufactory of J. M. Bruns- 
wick & Bros., in the city of Chicago aforesaid, of which firm said 
complainant was a member; that said firm of J. M. Brunswick & 
Bros., in the month of October, A. D. 1865, were about to open a 
new billiard hall in the city of Chicago, & said J. M. Brunswick de- 
sired a novelty in the way of 1 cue rack with which to furnish said 
hall; that said Held thereupon, at the suggestion of said J. 
298  M. Brunswick, proposed the said revolving cue rack, &, the 
same meeting with the approbation of said J. M. Brunswick, 
the said firm caused to be manufactured fourteen of said revolving 
cue racks, & the same were put into said billiard hall for use 
as early as the 5th day of December, A. D. 1865; and these defend- 
ants further aver that said complainant has wrongfully and pirati- 
cally appropriated said invention to his own use, and that all his 
representations, both in his said bill of complaint & in his said ap- 
plication for letters patent that the complainant is the true and orig- 
inal & first inventor of said revolving cue rack, as [are] false & 
fraudulent. | 
And these defendants, further answering, show unto your honor 
& allege the fact to be that said revolving cue rack has been in 
public use since the early part of December, A. D. 1865, & more 
than two years prior to said complainant’s application for his said 
letters patent ; that large numbers thereof were manufactured and 
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sold by said firm of J. M. Brunswick & Bro. in the city of Chicago, 
Cook county, Illinois, in the month of December, A. D. 1865, & more 
than two years prior to said complainant’s application for letters 
patent; also that large econ isn of said cue racks were manu- 
299  factured and sold in Cincinnati, Ohio, in the month of De- 
cember, A. D. 1865, with the knowledge and consent of said 
complainant & more than two years prior to said complainant’s ap- 
plication for his said letters patent ; and these defendants deny that 
said invention has ever been in the exclusive possession of said 
complainant or that he has introduced the same to public use. 


And these defendants, further answering, show unto your honor 
& allege the fact to be that said firm of J. M. Brunswick & Bro. con- 
tinued the active manufacture & sale of said revolving cue racks 
from the early part of the month of December, A. D. 1865, down to 
the —, A. D. —. 


That in the year A. D. 1868 the said complainant conceived the 
idea that it would be advantageous to the said firm of J. M. Bruns- 
wick & Bros. to procure letters patent for said cue rack, and that 
said letters patent that said letters patent were thereupon procured by 
him, but the whole expense therefor as [was] paid & borne by the 
said firm of J. M. Brunswick & Bros., & the same were procured by 
him for the mutual benefit of each and all of the osetia of said 

firm and with the understanding that any advantage to be 
300 derived therefrom was the property of the firm of J. M. Bruns- 

wick & Bros. ; that each member of said firm, or his grantee 
or licensece, should have the right to any and all benefits which 
might be derived as result from said letters patent, & in fact the 
said Emanuel Brunswick has always held said letters patent in trust 
for the mutual benefit & advantage of himself & his said copartner, 
and bas never held or been entitled to hold them for his sole, sep- 
arate, or exclusive use or benefit, and these defendants aver they are 
now doing business in the city of Chicago under the style and firm 
name of the J. M. Brunswick & Cv., and have been since the first of 
December, A. D. 1872. 


That said business is the manufacture & sale of billiard tables, 
cue racks, &c.; that during: that time they-have, with the express 
consent of said J. M. Brunswick, manufactured about five hundred 
of said revolving billiard-cue racks & no more; that they alleged & 
show unto your honor that if said letters patent have any validity 
whatever (which these defendants deny), then said J. M. Brunswick 

is entitled to the benefit derived therefrom equally with the 
301 said complainant, & that the consent of said J. M. Brunswick 

is a sufficient & ample authority to these defendants to man- 
ufacture & sell said billiard-cue racks, without this, that any other 
matter or thing in the said complainant’s bill of complaint contained 
& not herein specifically admitted or denied is true; all which the 
defendants are ready to aver, maintain, and prove as this honorable 
court shall direct, & pray to be hence dismissed with their reason- 
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able costs & expenses in that behalf most wrongfully sustained ; and 
these defendants will ever pray, &c. 
LEO SCHMIDT. 


M. BENSINGER. 
A. F. TROESCHIER. 


BARBER & LACKNER, 
Solicitors for D’f’ts. 


STATE OF ILLINOIs, \ i 
Cook County, 


Leo Schmidt, being duly sworn, deposes and says that he is one 
of the defendants to the bill of complaint within mentioned ; that 
the foregoing answer by him subscribed is true in substance & in 
fact, as he verily believes. 


LEO SCHMIDT. 


302 Subscribed and sworn to before me this 17th day of April, 
1873. 
[SEAL. ] HOLDRIDGE O. COLLINS, 
: Notary Public. 


(Endorsed :) Filed April 25, 1873. Wm. H. Bradley, cl’k. 
And afterwards, to wit, on the twentieth day of February, A. D. 


1875, the said defendant, John M. Brunswick, filed his answer to 
said bill of complaint; which said answer is in the words and fig- 


ures foilowing, to wit: : 


United States Circuit Court, Northern District of Illinois. 


The separate answer of John M. Brunswick, one of the defendants, 
to the bill of complaint of Emanuel Brunswick, complainant. 


The said defendant, for answer to the said complainant’s bill of 
complaint or to such part thereof as he is advised it is ma- 
303 ‘terial for him to make answer unto, answering, says that he 
denies that said complainant was ever the true, original, or 
first inventor of the said billiard-cue rack mentioned in his bill of 
complaint; and defendant avers that said billiard-cue rack was 
originally gotten up by one Frederick E. Held, upon the suggestion 
of this defendant, in the fall of the year A. D. 1865, and the said 
complainant had nothing to do with the invention thereof, and all 
of his claims to that effect are false and fraudulent; and this de- 
fendant, further answering, shows unto your honors and alleges 
the fact to be that said revolving cue rack was first manufactured 
in this country at the factory of J. M. Brunswick & Brothers, in the 
city of Chicago, Illinois, in the fall of the year A. D. 1865. 

That said firm of J. M. Brunswick & Brothers was composed of 
this defendant, his brother, Joseph Brunswick, & the said complain- 
ant, Emanuel Brunswick. 

That from the month of October, in said year, up to the 6th 
day of August, A. D. 1866, the said revolving cue was contin- 
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uously manufactured & sold by said firm at said city of 
304 Chicago, and the same was, in fact, during that period largely 

introduced and brought into public use by said firm through- 
out the United States. 

That said cue racks, so manufactured and sold during that period 
and introduced into public use, were sold with the full knowledge 
of said complainant without any reserve or qualification whatever 
on his partand without any notice, claim, or pretence of any exclu- 
sive right therein, or of any intention to secure a patent thereon 
on the part of said complainant as [or] by the said firm or any or 
either member thereof. 

And this defendant further shows unto your honors and alleges 
the fact to be that between the Ist day of October, A. D. 1865, and 
the 6th day of August, A. D. 1866, large numbers of said revolving 
cue racks were manufactured and sold and introduced into public 
use at the city of Cincinnati, Ohio, by this defendant and the said 
Joseph Brunswick, who were then doing business as copartners. 

That the same were sold without any reserve or qualifica- 
305 tion and without any notice, claim, or pretence of any exclu- 
sive interest or right therein on the part of any person. 

And this defendant avers and shows unto your honors that the 
manufacture and sale of said cue racks at said city of Cincinnati as 
aforesaid was with the full knowledge of said complainant, and that 
he acquiesced therein without asserting or in any manner making 
or giving notice of any exclusive or proprietory interest of any kind 
whatever on his part either to this defendant or the public. 

And this defendant avers that said billiard-cue rack had been in- 
troduced into general use throughout the United States with the full 
knowledge and acquiescence of said complainant prior to the first 


day of August, A. D. 1866, without any reserve or notice of any . 


claim to an exclusive right therein on the part of said complain- 
ant. 

And this defendant, further answering, shows unto your honor & 
alleges the fact to be, upon information and belief, that the applica- 
tion for said letters patent was not made by said complainant until 

on or about the 6th day of August, A. D. 1866. 
306 And this defendant therefore insists that, conceding the 
said complainant to be the inventor of said revolving cue 
rack, nevertheless the said letters patent are null and void by reason 
of the abandonment of said invention to the public use by said 
complainant prior to the application by him for the grant of the 
sanie. 

And this defendant further avers and shows unto your honor and 
alleges the fact to be that from the month of October, A. D. 1865, 
down to the spring of the year A. D. 1871 this defendant, as a 
member of said firm of J. M. Brunswick & Brothers, at said city 
of Chicago, was continuously engaged in the manufacture and sale 
of said revolving cue rack, and also in connection with said Joseph 
Brunswick, at said city of Cincinnati, with the full knowledge and 
acquiescence of said complainant. 

That during all that period said complainant never made any 
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claim of an exclusive right to manufacture and sell said billiard-cue 

racks or to the use thereof as against this defendant or the 
307 said Joseph Brunswick, nor has this defendant ever at any 

time in es manner recognized such claim or right on the 
part of said complainant, and this defendant therefore insists that, 
admitting said complainant to be the real inventor of said cue rack 
he must, nevertheless, be deemed to have granted to this defendant 
a perpetual license to manufacture and sell the same. 

And this defendant further shows unto your honors and alleges 
the fact to be that the whole expense- of procuring said letters patent 
were, in fact, borne and paid by said firm of J. M. Brunswick & 
Bros. ; that said expenses were charged to said firm by the express 
' direction of said complainant; that it was always understood be- 
tween the members of said firm that said patent was procured for 
and on account of said firm. 

That in case said letters patent are to be held valid, the said com- 
“ena rg should be deemed to hold them in trust for the mutual 

nefit of this defendant, said Joseph Brunswick, and said com- 

plainant. | 
308 And this defendant, further answering, shows unto your 

honors and alleges the fact to be that the manufacture and 
sale of said cue racks by this defendant and his codefendants Ben- 
singer, Troeschier, and Schmidt, complained of in said complainant’s 
bill of complaint, is but a continuation of theold business of the firm 
of J. M. Brunswick & Brothers, in which this defendant has been 
‘interested in various forms since the year A. D. 1864, and that should 
the said letters patent be deemed valid and upheld as against the 
general public, yet by reason of the premises the said complainant 
ought to be estop from asserting any exclusive right therein as 
against this defendant and his said codefendants in business, and 
without this, that any other matter or thing ir said complainant's 
bill of complaint contained and not herein specifically answered, 
admitted, or denied is true; all which this defendant is ready to 
aver, maintain, and prove as this honorable court shall direct. — 

Wherefore this defendant prays that he may be hence dis- 

309 missed with his reasonable costs in that behalf expended. 


JOHN M. BRUNSWICK. 
BARBER & LACKNER, 
Solicitors for Def't. 
(Endorsed :) Filed Feb. 20, 1875. Wm. H. Bradley, clerk. 


And afterwards, to wit, on the fifth day of April, A. D. 1875, in 
the record of the proceedings in said court in said entitled cause 


a rs the following entry, to wit: 
sat AprRIL 51H, 1875. 


Hon. H. W. Blodgett, judge U. S. c’t court, N. dist. Ills. 


EMANUEL BRUNSWICK 
v8. In Chancery. 
JoHun M. Brunswick e¢ al. 


This cause having been brought to a hearing upon the pleadings 
14—257 


= 
fr . ‘€ 
ee 
a 
es % 
, AS, 
oe. by 
~ s é So € ve ss + - es ae % . * , ae att: B base | lil ald 
ad me ue x A LEE LODE IAA LEAL LEA ELL NAGE ONG IN, aA AE RE OE i hk ARLEN ON i Moa Mee r 


A eatin 
ceeeeeaeeetandieeeeens ee 
sangeet -nsesems SA aI Nh ERD nn eee ween ee — 


106 FERDINAND DE ST. GERMAIN VS. EMANUEL BRUNSWICK’ 


and proofs, and counsel for both complainant and defendants 
310 having been heard, and the court being fully advised, it is 
ordered, adjudged, and decreed as follows : 

First. That the letters patent granted to said Emanuel Brunswick, 
dated January seventh, A. D. 1868, are good and valid, are still in 
force, and are owned by the complainant. 

Second. That the defendants, John M. Brunswick, Moses Ben- 
singer, Anton F. Troeschier, Leon Schmidt, have infringed upon 
and violated the rights of the complainant under said patent, as in 
said bill set forth. 

Third. That the complainant is entitled to a discovery and ac- 
count from the said defendants of all gains and profits realized by 
them in consequence of their said violation and infringement of 
said letters patent and the rights of the complainant thereunder 
since the dissolution of the firm of J. M. Brunswick and Brothers, 
of Chicago, and is entitled to recover from said defendants such 
gains and profits, and in addition thereto the damages the com- 
plainant has sustained by such infringement of his said rights. 

And it is further ordered that this cause be referred to Henry W. 

Bishop, the master in chancery of this court, to ascertain and 
311 compute and to take and state an account of ail such gains 

and profits accruing to and realized by the said defendants 
by reason of their infringement of said letters patent and the com- 
— rights thereunder since the dissolution of said firm, as 
) 


efore mentioned, and in addition thereto assess the damages sus- 


tained by the complainant by reason of such infringement to the 
date of his report. 

And the master is directed to take proofs upon the above-men- 
tioned matters and to report the same, together with said account 
and assessment of damages, with all convenient speed. 

And he is authorized to require the production of the books of 
account of said defendants and to examine the defendants and 
others on and touching the matters hereby referred to him. 

And further directions are reserved until the coming in of said 


report. 


And afterwards, to wit, on the 17th day of May, A. D. 1877, the 
master in chancery filed his report in said entitled cause; which 
said report is in the words and figures following, to wit : 


312 Master’s Report. 


UNITED STATES OF AMERICA, 
Northern District of Illinois : 


In the Circuit Court of the United States. 
EMANUEL BRUNSWICK 


v. 
Joun M. Brunswick, Mosrs Bensincer, and ANToN F. TRoss- 
CHER, LEo ScHMIDT. 
To the hon. the judges of said court: 
I, Henry W. Bishop, master in chancery, to whom, by a decree 
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entered in said cause on the fifth day of April, A. D. 1875, it was 
referred to me to take testimony in said cause, ascertain and report to 
the court the damages sustained by the said complainant by reason 
of the infringemnt by the defendants of the letters patent in said bill 
described, hereby report that I have been attended by all of the parties 
to this proceeding, either in person or by their respective solic- 
313 _itors, or both, who having submitted to me the testimony taken 
__ in this cause and a certain stipulation signed by each of them, 
which is hereto attached and made a part hereof, and having ex- 
amined said testimony and stipulation, I find and report that the 
complainant is entitled, by reason of the gains and profits realized 
by said defendants in the infringement by them of said letters 
patent, to the sum of $250.00, and for damages sustained by com- 
plainant by reason of said infringement the sum of $300.00. I 
therefore recommend that a decree be entered in favor of said com- 
a for the payment by the defendants of the sum of $550.00, 
ing the aggregate of the two sums herein specified. 


All of which is respectfully submitted. 


H. W. BISHOP, 


Master in Chancery of the Circuit Court of the United 
States for the Northern District of Illinois. 


. 314 Stipulation. 


UnITED STATES OF AMERICA, 
Northern District of Illinois, 


In the Circuit Court of the United States for the Northern District 
of Illinois. In Equity. 


EMANUEL BRUNSWICK 
v. Bill on Infringement 
Joun Brunswick, Moses BENsINGER, ANTON of Patent. 
F. TrRoEscHER, and Leo ScHMIDT. 


It is hereby stipulated and agreed by and between the parties to 
said cause that the said defendants have realized gains and profits 
from the infringement by them of the letters patent issued to said 
complainant and mentioned in the decree entered in said cause April 
5th, 1875, to the amount of two hundred and fifty dollars and no 
more, and that the damages sustained by the said complainant by 
reason of the infringement by the defendants of said letters patent 

amount to the sum of three hundred dollars and no more. 
315 It is further stipulated and agreed that said damages shall 

be, and they are, assessed at said last-named sums, and that 
this stipulation shall be taken and considered as a full accounting 
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by the said defendants of and concerning the profits realized by them 
from said infringement as required by said decree. 
Dated Chicago, May 9th, A. D. 1877. 
EMANUEL BRUNSWICK, 
Complainant. 
J. M. BRUNSWICK, 
M. BENSINGER, 
A. F. TROESCHER, 
LEO. SCHMIDT, 
Defendants. 
WEST & BOND, 
Sol’rs for Compl’t. 
BARBER & LACKNER, 
Def’ts’ Sol’rs. 
(Endorsed:) Filed May 17, 1877. Wm. H. Bradley, cl’k. 


And afterwards, to wit, on the seventeenth day of May, A. D. 1877, 
in the record of the proceedings in said court in said entitled cause 
appears the following entry, to wit: 


316 Uwnitrep STaTEs oF AMERICA, aes 
Northern District of Illinois, ‘ 


Circuit Court of the United States for the Northern District of IIli- 
nois. May Term, A. D. 1877. 


May 17, 1877. 
Hon. H. W. Blodgett, judge. 


EMANUEL BRUNSWICK 
vs. 
JoHn M. Brunswick, Moses Brenstincer, ANTON F. 


In Chancery. 
TROESCHER, and LEo ScHMIDT. 


This cause having this day come on to be heard upon the report 
of Henry W. Bishop, master in chancery of this court, to whom, by 
a decree entered in said cause on the fifth day of April, A. D. 1875, 
it was referred to ascertain and report to this court the gains 
and profits accruing to and realized by the said defendants to 
the date of said report by reason of the violation by said defend- 
ants of the rights given to said complainant in and by the letters 
patent dated January seventh, A. D. 1868, and mentioned in com- 
plainant’s bill of complaint herein, and to assess and report to 

this court the damages sustained by said compiainant by 
317 reason of such said violation of complainant’s said rights by 

said defendants; which report bears date May seventeenth, 
A. D. 1877, and was filed in this court May seventeenth, A. D. 1877, 
and which said report is hereby ratified and confirmed, and the 
said report and the equities reserved in and by the interlocutory 
decree entered herein April fifth, A. D. 1875; which said interlocu- 
tory decree is hereby made a part hereof, having been by the court 
fully considered: It is by the court, in pursuance and by virtue of its 


° * 
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powers and authority given to it, ordered, adjudged, and decreed 
that the defendants do pay to said complainants the sum of two 
bundred and fifty (250) dollars, being the amount ‘of the gains 
and profits accruing to and realized by said defendants by reason of 
their violation aforesaid of said rights conferred upon complainant 
in and by said letters patent dated January seven, A. D. 1868. 

And that said defendants do pay to said complainant the further 

sum of three hundred (300) dollars, being the amount of the dam- 
ages sustained by complainant by reason of said violation by 

318 defendants of .complainant’s said rights under said letters 
patent. 

And it is further ordered, adjudged, and decreed that said defend- 
ants do pay all the costs taxed and to be taxed of said cause, and 
that said complainant have execution for said gains and profits and 
for said damages, amounting in the aggregate to the sum of five 
hundred and fifty (550) dollars, and also for the costs aforesaid. 


NorRTHERN District oF ILLINOIS, 88: 


‘I, William H. Bradley, clerk of the circuit: court of the United 
States within and for said district, do hereby certify the foregoing 
to be full, true, and complete copies of the bill of complaint of 
Emanuel Brunswick, complainant, against John M. Brunswick and 
others, defendants, filed in said court on the twentieth day of Feb- 
ruary, A. D. 1873; the answers of Moses Bensinger, Anton F. 
Troescher, and Leo Schmidt, filed in said cause on the 25th day of 

April, A. D. 1873, and the separate answer of John M. Bruns- 
319 wick, filed in said cause on the twentieth day of February, 
A. D. 1875; the order of said court entered of record therein 
on the fi-th day of April, A. D. 1875; the master’s report filed in 
said cause on the 17th day of May, A. D. 1877, together with the final 
decree entered on said last-mentioned date, as the same appears from 
the files and records of said court in said above-entitled cause, now 
remaining in my custody. 
In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in the city of Chicago, on this 
tenth day of March, A. D. 1882, and of our Independence the one 


hundred and sixth year. 
[SEAL. |] WM. H. BRADLEY, CVE. 


Endorsed: U.S. circuit c’t, dist. of Cal. Brunswick v. St. Ger- 
main. 2486. Complainant’s Exhibit C. Filed Sept’r 26,1882. L. 
S. B. Sawyer, clerk. 
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320 CoMPLAINANT’s Exuisit D. 


BRUNSWICK 
v8. 2468. 
Str. GERMAIN. 


; (Letter and envelope.) 


Office Clerk Circuit and District Courts United States, Northern aa 
District of Illinois. 


CuicaGo, M’ch 11, 1882. 
Boone & Miller, att’ys, &c. 


GENTLEMEN: It appears from your letter to the J. M. Brunswick 
& Balke Co., of the 27th ult., that you suppose the orders of court 
should be signed by the judge. This is not the practice in this cir- 
cuit. The original drafts of orders are presented to the judge, who 
usually indicates its correctness by simply his initials as follows : 
“ Correct, T. D.,” Thomas Drummond, or “ Enter, H. W. B.” by Judge 
Blodgett, and this is often omitted to be done when the order is 

presented by the clerk who receives a verbal order to enter. 
321 ‘These memoranda are considered no part of the record, but 


the order as engrossed on the journal. Hoping this record 
may be satisfactory, + 
I am yours, &c., W. H. BRADLEY, CVvk, 


STODDARD. 
(Endorsed :) Filed Sept’r 26, 1882. L. 8S. B. Sawyer, clerk. 
(Here follows bill-head marked p. 322.) 


323 RESPONDENT’s Exuisirt 1. 
U.S. Circuit Court, Dist. of Cal. 


BRUNSWICK 
v. 2468. 
St. GERMAIN. 


Dewey «& Co., U.S. and foreign patent solicitors, office of the Mining 
and Scientific Press & the Pacific Rural Press, San Francisco. 


DEPARTMENT OF THE INTERIOR, 
( Vignette.) . 


Unitep States PATENT OFFICE. 


To all persons to whom these presents shall come, Greeting : 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted William B. Farrar & Jona 
than H. Farrar August 25, 1857, No. 18042, for improvement in self- 
waiting tables. 


ae pa. %, ; a b oahe OP , aa vo <a sg ee ee alee Le 
= ee as ee ES ag te tin , Oe ee Pe ee ee 
a ‘ ‘one z ’ 


. FERDINAND DE 8T. GERMAIN VS. EMANUEL BRUNSWICK. 11] 


In testimony whereof I, V. D. Stockbridge, acting Commissioner 
of Patents, have caused the seal of the Patent Office to be 
324 affixed this thirteenth day of December, in the year of our 
Lord one thousand eight hundred and eighty-one, and of the 
Independence of the United States the one hundred and sixth. 
[SEAL. | V. D. STOCKBRIDGE, 
Acting Commissioner. 


No. 18042. 
Unitep Srates oF AMERICA : 

(Vignette.) 
To all to whom these letters patent shall come: 


Whereas William B. Farrar & Jonathan H. Farrar, of Evans 
Mills, N. C., have alleged that they have invented a new and useful 
improvement in self-waiting tables, which they state has not been 
known or used before their application ; have made oath that they 
are citizens of the United States; that they do verily believe that 
they are the original and first inventors or discoverers of the said 
improvement, and that the same hath not, tothe best of their 
knowledge and belief, been previously known or used ; have paid 

into the Treasury of the United States the sum of thirty dol- 


_ 325 lars, and presented a petition to the Commissioner of Patents 


signifying a desire of obtaining an exclusive property in the 
said improvement and praying that a patent may be granted for 
that purpose : 

These are, therefore, to grant, according to law, to the said Wil- 
liam B. Farrar & Jonathan H. Farrar, their heirs, administrators, or 
assigns, for the term of fourteen years from the twenty-fifth day of 
August, one thousand eight hundred and fifty-seven, the full and 
exclusive right and liberty of making, constructing, using, and vend- 
ing to others to be used the said improvement, a description whereof 
is given in the words of the said Farrars in the schedule hereunto 
annexed, and is made a part of these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent, and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this 
[seaL.] twenty-fifth day of August, in the year of our Lord one 
thousand eight hundred and fifty-seven, and of the Inde- 
326 pendence of the United States of America the eighty-second. 
JACOB THOMPSON, : 
Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
S. T. SHUGERT, | 
Act’g Commissioner of Patents. 
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The Schedule Referred to in These Letters Patent and Making Part of the 
Same. 


To all whom it may concern : 


Be it know- that we, William B. Farrar and Jonathan H. Farrar, 
of Evans Mills, in the county of Chatham and State of North Caro- 
lina, have invented a new and useful improvement in self-waiting 
dining tables, and we do hereby declare that the following is a full, 
clear, and exact description of the same, reference being had to the 
annexed drawings, forming part of this specification, in which— 

Fig. 1 is a top view; 

Fig 2, an inverted plan; and 
327 Fig. 3, a vertical centrai section of a table constructed with 
my improvement. 

Fig. 4 is a detached view of the central revolving portion of the 
same. 

Fig. 5 is also a detached view of the central revolving portion, it 
being inverted and shown in perspective. 

Before stating the nature of my invention I deem it prudent to 
state that I am aware that it is not new to have a circular hole 
formed in a table and a circular disc without an overlapping lip 
fitted so as to revolve within the same. Iam also aware that a cir- 
cular disc has been arranged slightly above the solid top of a table 
with a view of revolving and overlapping the outer cloth. 

Therefore the nature of my invention does not consist in either 
of the above devices, but it consists in constructing the central disc, 
when fitted down into the circular hole, with a thin lip projecting 
horizontally from the upper portion of its circumference and with 
a circular rib projecting vertically from its under side all round 

and near its circumference, whereby the top can be fitted into 
328 acircular hole cut in the top of the table and still overlap 

the outer portion of table cloth, and when thus fitted in the 
hole can be conveniently turned from the under side by any person 
round the table. 

To enable others skilled in the art to make and use our invention 
we will proceed.to describe it minutely. 

A in the accompanying drawings represents the frame of the 
table; BC, the top of the same. The part B is fastened perma- 
nently to the frame A and has a circular hole, a, formed in its 
centre, as shown in Figs. 2 & 3. The part C is of circular form and 
is fitted lousely in the hole a of the part B, as shown in Fig. 3. It 
is supported by a vertical shaft, D, which has its bearing in a stir- 
rup, KE, set in the cross-pieces 5 6 of the frame. The shaft D is 
capable of revolving in order that the central part C of the top may 
be turned within the outer part B. 

F isa lip formed round the entire circumference of the 

329 part C of the table top. It extends some distance on to the 
part B of the table’s top, but is kept slightly above it by the 

shaft D. Under this lip the inner edge of the cloth d, which is spread 
on the part B, is inserted loosely, as shown in red, and thus a lia- 


oe- 
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bility of this part of the top of the table being exposed, when the 
cloth d is but slightly shifted, is avoided. The lip F also serves to 
prevent the plates, which rest on the part B, from bearing on the part 
C,and thus interfering with its turning. G isa rib of ring form 
secured fast on the under side and near the circumference of the 
part C. This rib serves a very useful office beside that of bracing 
- the part C, it providing a hole all round the table, whereby any per- 
son can turn and control the extent of the movement of the central 
ne C from the under side of the table, and thus bring opposite to 
1imself any dish desired with the greatest ease, convenience, and 
regularity. 
Self-waiting tables without this rib are usuaily operated by friction 
| of the hand being brought in contact with friction of the 
330 under side of the part C, and owing to thus operating much 
inconvenience is experienced, and often Jarring occurs, owin 

to the part C at first sticking and resisting the force of the hand, 
and then suddenly giving way. The operator cannot control the 
movement, as he has nothing whereby to hold, and the desired dish 
often goes far beyond the desired distance, and the part C has con- 
sequently to be moved back again, when which is done it is just as 
likely to go too far back, and thus much annoyance to others round 
the table is caused. The practice of moving the part C from the 
upper side is also prevented, and thus the cloth is saved from being 

soiled thereby. 

In using this table two cloths, d and e, shown in red, are used. 
The inner edge of the cloth d, as shown in the drawing, fits loosely 

- under the lip F of the part C. The edge of the cloth e hangs down 

over the edge of the lip F just even with the surface of B, as shown. 

The part C moves free of the part B even when covered, it 

331 being caused to do so by the shaft D, which, as before stated, 
elevates it slightly above the same. 

Having thus fully described our invention, we wish it distinctly 
understood that we make no claim to a table made with a central 
revolving part C, as this is common, but what I claim as my inven- 
tion and desire to secure by letters patent is the central revolvin 

disc C (when fitted down into the circular hole a), constructed with 

a thin lip, F, projecting horizontally from the upper portion of its 
| circumference, and with a rib of ring form projecting from its under 
, side and near its circumference, substantially as and for the pur- 


s set forth. 
oe WM. B. FARRAR. 
J. H. FARRAR. 


Witnesses : 
JOHN S. HOLLINGSHEAD. 
CHARLES KEMBEL. 


Ex’d: E. A.M. H. M. H. 


(Here follows diagram marked page 332.) 
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5 
333 | RESPONDENT'S Exnuisirt 2. 


BRUNSWICK 
vs. 2468. 
Sr. GERMAIN. 


ee ee 


| Dewey & Co., U.S. and foreign patent solicitors, office of the Mining @ | 
and Scientific Press & the Pacific Rural Press, San Francisco. | 


DEPARTMENT OF THE INTERIOR, > 
| (Vignette.) 
UNITED States PATENT OFFICE. 


| To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted George W. Hagey March 
30, 1858, No. 19773, for improved self-waiting table. 

In testimony whereof I, V. D. Stockbridge, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be af- 
fixed this thirteenth day of December, in the year of our 
334 Lord one thousand eight hundred and eighty-one, and of 

the Independence of the United States the one hundred and 


[SEAL. | 
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sixth. 
V. D. STOCKBRIDGE, 
Acting Commissioner. + 
No. 19778. 
UNITED STATES OF AMERICA: 
( Vignette.) 


To all to whom these letters patent shall come: 


Whereas George W. Hagey, of Smithland, Ky., has alleged he has 
invented a new and useful improved self-waiting table, which he 
states has not been known or used before his application ; has made 
oath that he is a citizen of the United States; that he does verily 
believe that he is the original and first inventor or discoverer of the 
said table, and that the same hath not, to the best of his knowledge 
and belief, been previously known or used; has paid into the Treas- 
ury of the United States the sum of thirty dollars and presented a 
petition to the Commissioner of Patents signifying a desire 
335 of obtaining an exclusive property in the said table and pray- 
ing that a patent may be granted for that purpose: eo 
These are, therefore, to grant, according to law, to the said George 
W. Hagey, his heirs, administrators, or assigns, for the term of four- 
teen years from the thirtieth day of March, one thousand eight hun- 
dred and fifty-eight, the full and exclusive right and liberty of mak- 
ing, constructing, using, and vending to others to be used the said 
table, a description whereof is given in the words of the said George 
W. Hagey in the schedule hereunto annexed, and is made a part of 
these presents. 


—— Gp 
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In testimony whereof I have caused these letters to be made pat- 
ent, and the seal of the Patent Office has been hereunto affixed. 
Given under my hand, at the city of Washington, this thirtieth 
day of March, in the year of our Lord one thousand eight 
[seAL.] hundred and fifty-eight, and of the Independence of the 
United States of America the eighty-second. 


JACOB THOMPSON, 
Secretary of the Interior. 
336 Countersigned and sealed with the seal of the Patent 
Office. , 
J. HOLT, 
Commissioner of Patents. 
The Schedule Referred to in These Letters Patent and Making Part of 
the Same. 


To all whom it may concern: 


Be it known that I, George W. Hagey, of Smithland, Livingston 
county, Kentucky, have invented a new improvement in self-wait- 
ing tables, and I do hereby declare that the following is a full and 
exact description thereof, reference being had to the accompany- 
ing drawings and to the letters of reference marked thereon: 

The pature of my invention consists in providing a table of any 
convenient form or size having a central revolving part, B, the part 
B being supported by a shaft, C, revolving in the central pillar D, 
resting on the socket E, with handles F placed at convenient dis- 
) tances around its circumference. 

337 To enable others skilled in the art to make and use my 
invention I will proceed to describe its construction and oper- 
ation. 

I construct the table A of any of the usual materials and of any 
shape or size required. The central revolving part B is made cir- 
cular in form and as much smaller than the table A as will permit 
the placing of plates, cups, &c., of usual dimensions on table A out- 
side of part B. The shaft C is fastened to part B by any of the 
known methods. The central pillar D is made hollow and provided 
with a socket, E, to support shaft C and a collar, G, to steady shaft C 
while revolving. In using my invention the dishes, &c., belonging ° 
to those sitting at the table will be placed on part A, while the dishes 
containing the fvod will be placed on central part B. The handles 
F will enable persons to revolve the central part B until any article 
desired is within their reach. 

What I claim as my invention and desire to secure by 
338 letters patent is in the handles F, for the purpose of turning 
the table & to which a table cloth may be buttoned, substan- 


tially as described. 
GEO. W. HAGEY. 


Witnesses : 
THO. L. LEE. 
JOHN DUNN, D.S. L. C. 


Ex’d: J. A.W. M.M. K. 
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(Here follows diagram marked p. 339.) 
340 RESPONDENT'S EXHIBIT 3. 


BRUNSWICK 
v. 2468. 
St. GERMAIN. 


Dewey & Co., U.S. and foreign patent solicitors, office of the Mining 
and Scientific Press & the Pacific Rural Press, San Francisco. 


DEPARTMENT OF THE INTERIOR, 
( Vignette.) 
Unitep States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of the letters patent granted Edward Gleason December 
Ist, 1857, No. 18740, for improvement in revolving bottle casters. 

In testimony whereof I, V. D. Stockbridge, acting Commissioner 

of Patents, have caused the seal of the Patent Office to be 

341 affixed this thirteenth day of December, in the year of our 
Lord one thousand eight hundred and eighty-one, and of 

[skAL.] the Independence of the United States the one hundred 


and sixth. 
V. D. STOCKBRIDGE, 
Acting Commissioner. 


No. 18740. 
UniTED STATES OF AMERICA: 

( Vignette.) 
To all to whom these letters patent shall come: 


Whereas Edward Gleason, of Dorchester, Mass., has alleged that 
he has invented a new and useful improvement in revolving bottle 
casters, which he states has not been known or used before his ap- 
plication ; has made oath that he is a citizen of the United States ; 
that he does verily believe that he is the original and first inventor 
or discoverer of the said improvement, and that the same hath not, 
to the best of his knowledge and belief, been previously known or 

used ; has paid into the Treasury of the United States the 
342 sum of thirty dollars and presented a petition to the Commis- 

sioner of Patents, signifying a desire of obtaining an exclusive 
property in the said improvement and praying that a patent may 
be granted for that purpose: 

These are, therefore, to grant, according to law, to the said Edward 
Gleason, his heirs, administrators, or assigns, for the term of fourteen 
years from the first day of December, one thousand eight hundred 
- and fifty-seven, the full and exclusive right and liberty of making, 
constructing, using, and vending to others to be used the said. im- 
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provement, a description whereof is given in the words of the 
said Edward Gleason in the schedule hereunto annexed, and is made 
a part of these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent, and the seal of the Patent Office has been hereunto affixed. 
Given under my hand, at the city of Washington, this first 
[skat.] day of December, in the year of our Lord one thousand 
eight hundred and fifty-seven, and of the Independence of 

343 the United States of America the eighty-second. 

JACOB THOMPSON, 
Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
J. HOLT, 
Commissioner of Patents. 


The Schedule Referred to in These Letters Patent and Making Part of 
lhe Same. 


To all whom it may concern : 

Be it known that I, Edward Gleason, of Dorchester, in the county 
of Norfolk and State of Massachusetts, have invented a new and 
useful improvement in revolving bottle casters, and I do hereby de- 
clare that the following is a full, clear, and exact description of the 
same, reference being had to the accompanying drawings, making a 
part of this specification, in which— 

Fig. 1 is a vertical central section of. my improvement. 


344 Fig. 2 is an inverted plan of the same, the of the im- 


plement being removed. 

Similar letters of reference indicate like parts in the two figures. 

This invention relates to an improvement on a revolving bottle 
caster formerly patented by me, the letters patent bearing date Oct. 
2ist, 1856. The invention consists in having the device by which 
the doors of the caster are turned arranged separately, so as to have 
no connection whatever with the body of the caster, so far as the 
rotation of said body is concerned. 

The object of the invention is to render the movement of the caster 
and doors independent of each other, so that either may be directly 
moved or turned, as desired, without at all depending upon the 
movement of the other. 

To enable those skilled in the art to fully understand and con- 
struct my invention, I will proceed to describe it. 

A, Fig. 1, represents the base of the caster, which may be 

345 of any proper form, and B represents the body of the caster, 

the bottom of which has rollers a attached to it, which rollers 

fit and work in an annular gro-ve, 5, in the base. C is a rod which 

is placed centrally within the body B, the upper end of said rod 

having a handle or knob, D, attached and the lower end having a 

rod, C, attached, which rod passes through the centre of the base A 

and has a nut, d, upon its lower end, said nut securing the body 

and base together. The body B is allowed to rotate freely on the 
base A. 
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F. represent- doors, which are of niche form, each being pivoted 
centrally to the body B and forming its sides, any proper number 
of doors being used. 

Each door has a socket, e, at its lower end to receive the bottles 
and retain them within the niches. 

The lower pivots, g, of the doors E pass through the bottom A’ 
of the a of the caster, and have each a pinion, h, placed on 

them. 
346 These pinions gear into a wheel, F, which is placed loosely 
on the rod C, and said wheel F has a segment-rack, d’, formed 
on it near its center, into which rack a pinion, e’, gears, said pinion 
being on the inner end of a rod or arbor, f, which passes through 
the side of the bottom A’, and has a knob, 7, on its outer end. 

From the above description of parts it will be seen that the body 
B of the caster may be turned independently of the doors, and the 
doors, by turning the rod or arbor f, may be turned without affect- 
ing the body B. 

In the caster formerly patented by me the movements of the body 
and the doors were connected, both being actuated by turning a 
single rod or handle. This arrangement, although convenient when 
persons are accustomed to them, is very embar-assing at first, as the 
doors must be either fully opened or closed before the body can be 
turned, and consequently it frequently oceurs that several essays are 

made before the desired movement is obtained; but by the 
347 improvement herein described this objection is obviated. 
I do not claim, separately and broadly, the revolving doors 
E nor the revolving body B. 

But, having thus described my invention, what I claim as new, 
and desire to secure by letters patent, is— 

The combination of the pinions h hh (each moving a caster, door, 
and cruet) and the wheel F with the pinion é’ of the rod or arbor 
f, the said pinion e’ gearing into a segment rack, d’, in the wheel F, 
as set forth, so that when this combination is actuated through the 
knob i the caster, cruets, and doors to which they are attached may 
be rotated independently of the rotation of the body B of the caster. 

EDWARD GLEASON. 

Witnesses: 

JOHN P. VOSE. 
ANDREW J. VOSE. 


Ex’d: J.A.W. M.M.K. | 
(Here follows diagram marked p. 348.) 
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349 Notice of Motion and Affidavit of John L. Boone and John D. 
Gagnon. 


In the United States Circuit Court, District of California, 9th Circuit. 


V8 


EMANUEL BRUNSWICK, ae | 
F. pe St. Germaltn, Defendant. 


The defendant and his attorney will please take notice that upon 
the affidavits of John L. Boone, Esq., and John D. Gagiion, copies 
of which are herewith served upon you, we shall move this honor- 
able court, at the court-room thereof, in the new Appraiser’s Build- 
ing, on the N. E. corner of Washington and Sansome Streets, in the 
city and county of San Francisco, on Monday, the 4th day of De- 
cember, 1882, at the hour of 11 o’clock on said day, or as soon 
thereafter as counsel can be heard, to open the time of complainant, 
so that further testimony may be taken in said case. 

Said motion will be based on the ground that the time for taking 
testimony in said case was allowed to expire on the part of com- 
plainants by accident and mistake. 

Dated San Francisco, November 21st, 1882. 

BOONE & MILLER, 
Solicitors for Complainant. 


To M. A. Wheaton, Esq., solicitors for defendants. 


350 In the United States Circuit Court, District of California, 


9th Circuit. 


EMANUEL Brunswick, Complainant, } 


v8. 
F. pe St. GermMAIN, Defendant. 


STATE OF CALIFORNIA, 
City and County of San Francisco, 


John L. Boone, being duly sworn, deposes and says that he has 
acted as the principal solicitor for complainant in the above- 
entitled case; that he instructed his law clerk, John D. Gagnon, to 
keep the time for closing complainant’s testimony open after de- 
fendant closed his testimony; that by a mistake of said law clerk 
the time was allowed to expire; that said mistake was purely ac- 
cidental, and there was no intention on his part to allow the time 
to expire without taking further testimony in the case. 


JOHN L. BOONE. 


Subscribed & sworn to before me this 28th day of November, 
1882. 
[SEAL. ] GEO. T. KNOX, 
Notary Public. 
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301 In the United States Circuit Court, District of California, 9th 
Circuit. 


EMANUEL BRUNSWICK, ot 


v8. 
F. pe St. Germain, Defendant. 


City AND CounTy oF SAN FRANCIsco, | ns 
State of California, ie 


John D. Gagnon, being duly sworn, deposes and says: I am law 
clerk for Boone & Miller, attorneys-at-law, at No. 320 California 
street, and as such law clerk I have charge of the time book of the 
firm and look after keeping up the time in the various cases in 
which the firm is interested. I kept open the time for taking tes- 
timony in the above-entitled case until July Ist, A. D. 1882, when 
I understood Mr. Boone to say that the testimony was closed, and I 
then allowed the time to expire without obtaining any further ex- 
tension. I afterwards learned that I had mistaken Mr. Boone’s 
statement that he had referred to defendant’s testimony when he 

spoke of the testimony being closed. I thereupon went to 
352 defendant’s solicitor and tried to get the time opened, but 
was refused. Affiant says that the time for closing the testi- 
mony in said case was allowed to expire by accident and mistake 
and was not intentional, nor was it by any neglect, but purely a 
matter of accident and mistake. 
JOHN D. GAGNON. 


Subscribed and sworn to before me this 28th day of November, 


1882. 
[ SEAL. ] GEO. T. KNOX, 
Notary Public. 


Endorsed : Service and receipt of a copy of within admitted this 
28th day of November, 1882. Filed November 28th, ’82. L.S. B. 
Sawyer, clerk, by J. F. O’Beirne, deputy clerk. 


303 Complainant’s Copy. 
U.S. Circuit Court, Cal. 
EMANUEL BRUNSWICK 
v. 2468. 
FERDINAND DE St. GERMAIN. 


Additional evidence, taken under order of court opening testimony, 
for complainant. 


oe nn 67 
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WeEpNEsDAY, February 7, 1883. 
Present: Mr. Boone, solicitor for complainant. 
(On account of the absence from the city of respondent’s solicitor, 
the hearing is continued until Wednesday, 28th instant, at two 
o'clock p. m.) 
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354 WEDNESDAY, February 28, 1883. 


Present: Mr. Boone, solicitor for complainant; Mr. 
Harphan, solicitor for respondent. 


Additional Evidence. Testimony of N. Ferroggiaro. 


Examination-in-chief of N. Ferroaeraro on behalf of com- 
plainant by Mr. Boone: 


Q. 1. Please state your name, age, place of residence, and occupa- 
tion. 

A. My nameis N. Ferroggiaro; my age, forty years; I live in San 
Francisco, and I am one of the proprietors of a billiard saloon at 
1339 Dupont street. 

Q. 2. Do you know the firm of Jacob Strahle & Company in this 
city ? 

A. I know one. Thatis all I know. I only deal with one— 
stout fellow—Frenchman. 

Q. 3. Have you had any dealings with that firm lately, within 

the last two years? 3 
355 A. The only dealing it was—I buy a billiard table. 
Q. 4. You did buy a billiard table of them, did you? 

A. Yes, sir. 

Q. 5. When was that? 

A. I can’t say without looking at my book; it was about ten 


mouths ago. 


Q. 6. What is this paper now shown you ?. 

A. That is the bill he gave me. 

Q. 7. And it was from that house whose name appears upon this 
bill that you purchased a billiard table, was it? 

A. The billiard table he sold me himself. 

Q. 8. And this is the bill he gave you at the time? 

A. That is the bill he gave me at the time; it was in May, I 
think, 1882; I don’t say positive that is the date; that is the time 


- I opened the business, and after about one week I bought the table. 


356 & 357 (The bill above referred to, being bill of Jacob Strahle & 

Co. against J. Demartin and Co., dated May 17th, 1882, for one 
billiard table, together with one revolving cue rack and fixtures, 
amounting to $200, is introduced in evidence by complainant and 
marked “ Complainant’s Exhibit E.”) 

Respondent objects to the introduction of the bill, Exhibit E, and 
also to all testimony in relation to the sale evidenced by said bill, 
on the ground that said sale was of a date subsequent to the com- 
mencement of this suit, and said evidence is therefore irrelevant and 
immaterial. 


Q. 9. What was it that you bought from that firm ? 

A. I bought the billiard table, cue rack like that (Exhibit B), and 
the balls and cues. 

Q. 10. That was a cue rack like Exhibit B, was it ? 


16—257 
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A. Yes; exactly like that; the fancy work at the bottom 

358 might have been different; the thing on the top like that, the 

thing on the bottom like that, and the thing in the middle 

like that (referring to Exhibit B); when I got the table I got an 
agreement to sell me that with the billiard table. 


(Respondent moves to strike out all the testimony of this witness 
on the ground that it is not rebuttal.) 


Waiver of Reading to & Signing Deposition by Witness. 


(The reading of the above deposition to the witness and the sign- 
ing of the same by him are waived by agreement of counsel.) 
Continued until Monday, 5th March, at two o’clock p. m. 


Monpay, March 5, 1883. 


Present: Mr. Boone, solicitor for complainant; Mr. Harpham, 
solicitor for respondent. 


309 Testimony of John Mackin. 


Examination-in-chief of Joun Mackin on behalf of complain- 
ant by Mr. Boone: 


Q. 1. Please state your name, age, place of residence, and occupa- 
tion. 

A. My name is John Mackin ; my age, forty-six years; my place 
‘of residence, Berkeley, and I am a carpenter. 

Q. 2. In what business are you at present engaged ? 

A. [ am at present house-building. 

Q. 3. Do you conduct a saloon also ? 

A. I havea place; my wife tends toit. I don’t keep any saloon— 
anything to drink—but keep two billiard tables. 

Q. 4. Where is that place ? 

A. Berkeley. 

Q. 5. How long have you run it? 

A. About three years. 

Q. 6. What kind of billiard tables have you got in that place ? 

A. I have got Strahle’s now. 
360 Q. 7. What kind of cue racks have you? 
A. I have got two the same style of that there (Exhibit B). 

Q. 8. Revolving cue racks? - 

A. Yes, sir. | 

Q. 9. From whom did you purchase them? 

A. Jacob Strahle & Company. 

Q. 10. When did you purchase them ? 

A. I think it is two years ago last August or September; I am 
not certain. It was either August or September two years ago. 

Q. 11. You bought from him, then, what ? 

A. I bought two tables with all the materials that goes with them. 

Q. 12. And with those two tables were two cue racks ? 
A. Yes, sir. 
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a 13. Both of those cue racks were like this Exhibit B, were 
they ? 
A. Yes, sir. 


(Respondent objects to all the testimony of this witness 
. 361 and moves to strike it out on the ground that it is immaterial 
) ) ] and not rebuttal, this objection to apply to the preceding 
and all subsequent testimony of this witness.) 


| Q. 14. Did you ever work for Jacob Strahle & Company ? 
@ A. Yes, sir. 
| Q. 15. When? . 
A. A year ago next May and June—part of May and part of June. 
Q. 16. What year was that? 
A. 1882. 
Q. 17. When did you leave there ? 
A. It was about a week or ten days before the 4th of July, 1882. 
Q. 18. How long had you been working for him at the time? 
A. About six weeks, I think. 
Q. 19. Do you know whether or not at that time Jacob Strahle & 
Company were making and selling those revolving cue racks ? 
A. I think they did. I made some myself—that is, I put them 
together. 
362 Q. 20. While you were in the employ of Jacob Strahle & 
Company? 
- A. Yes, sir. 
Q. 21. You did it for them ? 
A. Yes, sir. 
Q. 22. At their request and under their instructions ? 
A. Yes, sir. 


—-— ag 


Waiver of Reading Deposition to & Signing Same by Witness. 


| (By agreement of counsel the reading of the above deposition to 
| the witness and the signing thereof by hie are waived.) 

) Complainant rests. 

| (Continued, for taking testimony on behalf of respondents, to 
| Monday, 12th instant, at two o’clock p. m.) 


Endorsed: Additional evidence. (By consent, filed in place of 
original.) Filed Feb. 7, 1884. L.S. B. Sawyer, clerk. 


363 COMPLAINANTS Exuipit A. 


DEPARTMENT OF THE INTERIOR, 


(Vignette.) 
UnitTepD States PATENT OFFICE. 


ww i 9 


To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this oftice of the letters patent granted E. Brunswick January 7th, 
1868, No. 72969, for billiard-cue rack. 
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In testimony whereof I, W. H. Doolittle, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be 

(seaL.] hereunto affixed this twenty-fifth day of February, in the 
year of our Lord one thousand eight hundred and seventy- 

nine, and of the Independence of the United States the one hun- 


dred and third. 
W. H. DOOLITTLE, 
Acting Commissioner. 


364 No. 72969. 
Tne Unitrep States OF AMERICA: 
(Vignette.) 


To all to whom these letters patent shall come: 


Whereas E. Brunswick, of Chicago, Illinois, has alleged that he 
has invented a new and useful billiard-cue rack and has made oath 
that he is a citizen of the United States; that he verily believes he 
is the original and first inventor or discoverer of the said invention, 
and that the same hath not, to his knowledge and belief, been pre- 
viously known or used; has paid into the Treasury of the United 
States the sum of thirty-five dollars, and presented a petition to the 

Yom missioner of Patents praying that a patent may be issued there- 
for : 

These are, therefore, to grant to the said E. Brunswick, his execu- 
tors, administrators, or assigns, for the term of seventeen years from 
the seventh day of January, one thousand eight bundred and sixty- 

eight, the full and exclusive right and liberty of making, 
365 using, and vending to others to be used the said invention, 

a description whereof is given in the annexed schedule and 
mide a part of these presents. 

In testimony whereof I have caused these letters to be made patent 
and the seal of the Patent Office to be hereunto affixed. 

Given under my hand, at the city of Washington this 
[seaL.] seventh day of January, in the year of our Lord one thou- 
sand eight hundred and sixty-eight, and of the Indepen- 
dence of the United States of America the ninety-second. 
W. T. OTTO, 
Acting Secretary of the Interior. 
T. C. THEAKER, 
Commissioner of Patents. 


Countersigned and sealed with the seal of the Patent Office. 


(Here follows diagram marked p. 366.) 


a 
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367 Unitep States Patent OFFICE. 
EMANUEL Brunswick, of Chicago, Illinois. 
Letters Patent No. 72969, dated January 7, 1868. 
Billiard-Cue Rack. 


The schedule referred to in these letters patent and making part 
of the same. 


To all whom it may concern: 

Be it know- that I, E. Brunswick, of the city of Chicago, in the 
county of Cook, State of Illinois, have invented new and useful im- 
provements in billiard-cue racks, and I do hereby declare that the 
following is a full and exact description thereof, reference being had 
0 os accompanying drawings, making part of this specification, in 
which— 

Drawing No. 1 represents the plain revolving cue rack ; and 

Drawing No. 2 represents the lock-up rack for private use. 

The nature of my invention consists in making the billiard-cue 
= so arranged that it may revolve and be detached from the 
wall. 

To enable others skilled in the art to make and use my in- 
368 vention I will proceed to describe its construction and opera- 
tion. | 

Two circular plates, A and B (drawing No. 1), are firmly secured 
to a vertical shaft,C. The lower plate A is provided with a rim, a, 


at its outer edge to prevent the butt ends of-the cues from slipping 


off the plate, and the upper plate B is provided with several open- 
ings through which the points of the cues are passed. Each plate 
is provided with a metallic pin, D, which enters a metallic socket, 
E, inlaid in the stationary brackets F F, and revolve in it. The 
brackets are secured to a wall, a pillar, or any other object, and sup- 
port the rack. 

I make private cue racks (drawing No. 2), in which the lower 
plate A forms a bottom to a round box, B, open on top, and divided 
into compartments C C by partitions p p, each compartment having 
a door, D, hung on hinges and provided with a lock and key. The 

upper plate E forms a bottom to the box B, and is provided 
369 with several holes. The rack, being revolving, is very con- 
venient for handling the cues. 

What I claim as my invention and desire to secure by letters 
patent is— 

The revolving billiard-cue rack constructed and operating sub- 


stantially as and in the manner herein described and specified. 
EMANUEL BRUNSWICK. 


Witnesses : 
J. B. TURCHIN. 
JAS. R. HAYDEN. 


(Endorsed :) Filed Feb. 7, 1884. L.S. B. Sawyer, clerk. 
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370 Certificate of Acting Commissioner of Patents, &c. 


Tue U.S. Patent OFFICE. 
( Vignette.) 


To all persons to whom these presents shall come, Greeting : 


This is to certify that careful search has been made of the digest 
of this office and no assignment, agreement, license, power of attor- 
ney, or other instrument of writing is found of record under or re- 
lating to letters patent granted to E. Brunswick, No. 7296), dated 
January 7, 1868, for “ billiard-cue rack.” : 

In testimony whereof I, W. H. Doolittle, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 

affixed this twelfth day of April,in the year of our Lord 
[skaL.] one thousand eight hundred and seventy-nine, and of the 
Independence of the United States the one hundred and 


W. H. DOOLITTLE. 
(Endorsed :) Filed Feb. 7, 1884. L.S. B. Sawyer, clerk. 
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371 Notice of Motion for Leave to Amend Answer & Affidavits of F. 
de St. Germain & L. H. Eckhardt on Same & Order Shortening 
Time of Service. 


In the United States Circuit Court, Ninth Circuit, District of 
California. 


EMANUEL Brunswick, Com os 
vs. 
F. D. St. GerMAIN, Defendant. 
Complainant and John L. Boone, Esq., solicitor for complainant, 
will take notice that on Monday, the 17th day of August, 1885, upon 
the opening of the court on said day oras soon thereafter as councel 
ean be heard, I shall move said court, at the court-room thereof, for 
leave to file amendments to defendant’s answer herein. A copy of 
such amendments are herewith served upon you. Said motion will 
be made upon the papers, records, and files in said action, together 
with the affidavits of F. D. St. Germain and L. H. Eckhardt, copies 
of which are herewith served upon you, and will be made on the 
ground that prior to the — day of July, 1885, this defendant did not 
know that said matter could be given in evidence to defeat 
372 the recovery of damages by complainant, and of excusable 
neglect in not setting the same up in his answer and in not 
applying sooner for leave to amend, and that justice may be done. 
M. A. WHEATON, 
Defendant's Solicitor. 


— 
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Good cause appearing, it is ordered that the time of the service of 
said above motion be shortened to three days, and that said motion 
be heard at the time specified therein, August 12th, 1885. 

SAWYER, Judge. 


373 Inthe United States Court, Ninth Circuit, District of California. 


EMANUEL Brunswick, Complainant, 
U8. 
F. pe St. GerMaIN, Defendant. 


DistRICT AND STATE OF CALIFORNIA, ss 
City and County of San Franciscé, ; 


F. de St. Germain, being sworn, says he is the defendant in the 
above-entitled cause. 

That prior to the commencement of said action and after the sev- 
enth day of January, 1868, he bought several dozens of revolving 
cue. racks from the complainant and his agents, and none of them 
were marked with the word “ patented ” affixed thereon or with the 
day or year in which complainant’s patent was issued, nor did they 
have any notice affixed thereon or in any manner connected there- 
with to show that said revolving cue racks were patented, as re- 
quired by section 4900 of the Revised Statutes of the United States, 
or otherwise. 

That complain-t did not affix to any of the revolving cue 
374 racks sold by him any notice that the same were patented, as 
defendant is Peo ves and believes. 

That he has seen large numbers of revolving cue racks that were 
made and sold by complainant and his-agents: during the lifetime 
of the patent herein sued upon, and none of them had affixed thereon 
or in any manner connected therewith the notice required by said 
section 4900, and said cue racks so made and vended were of such 
character that the notice required by said section 4900 could easily 
have been affixed thereon, nor was any notice given that they were 
patented. 

That prior to the commencement of this action this defendant did 
not know that said revolving cue racks made and vended by com- 
plainant were patented. 

That prior to the commencement of this action complainant issued 
and distributed to the trade illustrated circulars of his goods, in- 
cluding said revolving cue rack. A copy of one of said circulars is 
hereto attached and marked Exhibit “A,” and is made a part 

hereof. 
375 That said circular came into affiant’s possession in the year 
1879. 

That affiant has known ever since and for long before the com- 
mencement of this suit that complainant’s revolving cue racks were 
not marked patented, but did not know that this fact made any dif- 
ference in this action, and so did not mention the matter to his 
counsel, and his counsel, M. A. Wheaton, Esq., was not informed of 
and was not aware that complainant did not mark his revolving 


128 FERDINAND DE ST. GERMAIN VS. EMANUEL BRUNSWICK. 


cue racks as required by section 4900 of the Revised Statutes until 
the 30th day of July, 1885, when, in a conservation with L. H. Eck- 
hardt, said Eckhardt told his counsel that he (Eckhardt) had never 
seen any patent marks on any of complainant's revolving cue racks ; 
that said counsel then told said Eckhardt, who is in defendant’s 
employ, that complainant’s failure to mark his goods patented would 
defeat his rights to recover damages in the action, and said Eck- 

hardt and his counsel then informed affiant of the same, and 
376 said 30th day of July, 1885, was the first time that affiant 

knew that complainant’s failure to give the notice required 
by section 4900 of the Revised Statute- made any difference with the 
result of this action. 


F. De St. GERMAIN. 


Subscribed and sworn to before me this 12th day of August, 


1885. 
EDW’D CHATTIN, 
[SEAL. | Notary Public. 
In the United States Circuit Court, Ninth Circuit, District of Cali- 


fornia. 


v8. 


EMANUEL Brunswick, Complainant, 
F. pE St. GERMAIN, Defendant. 


DistRICT AND STATE OF CALIFORNIA, |. 
City and County of San Francisco, 


L. H. Eckhardt, being sworn, says that he has been in the 
377 employ of defendant for the last past five years, and has 
traveled over almost the whole of the State of California, sell- 

ng billiard tables and other good- for defendant. 

That he has seen large numbers of complainant’s revolving cue 
racks which were made and sold by him or his agents between the 
year 1868 and the year 1885, as affiant is informed and_ believes, 
and that he did not see on a single one of said revolving cue racks 
any notice or mark that the same were patented. 

That he has particularly examined a number of them to see if 
they had any notice affixed thereon or connected therewith that the 
same were patented, and he could not find any. 

That he has had a great number of conversations with M. A. 
Wheaton, Esq., in reference to defendants’ defense in this action, 
but in none of them was anything said about complainant’s mark- 
ing his goods. . | 

That prior to the 30th day of July, 1885, he did not know that it 

made any difference whether complainan-’s cue racks were 
378 marked patented or not. 


L. H. ECKHARDT. 
— and sworn to before me this 11th day — August, 
85. 


[SEAL. ] EDW’D CHATTIN, 
Notary Public. 


’ 


FERDINAND DE 8ST. GERMAIN VS. EMANUEL BRUNSWICK. 129 


Service of within motion to amend, affidavits of F. de St. Germain 
& L. H. Eckhardt on same, & order shortening time of service and 
receipt of a copy thereof admitted this 12th day of August, 1885. 

JOHN L. BOONE, 
Attorney for Plaintiff. 


Endorsed: Filed August 14, 1885. L. S. B. Sawyer, clerk, by F. 
D. Moncton, deputy clerk. 


379 «Affidavit of Felix O’ Neil on Motion to Amend Complaint. 
In the United States Circuit Court, District of California. 


EMANUEL Brunswick, Complainant, 
v8. 
F. pE St. GERMAIN, Defendant. 


City anp County or SAN FRANCISCO, 
State of California. 


Felix O’Neil, being duly sworn, deposes and says that he was in 
the employ of the defendant, F. de St. Germain, and the firm of 
Jacob Straple & Co. from about the year 1870 up to the year 1880, 
a period of about ten years, and that he was during that time the 
foreman for said F. de St. Germain ; that as such foreman he han- 
dled and examined every revolving cue rack purchased by said St. 
Germain from E. Brunswick in Chicago, Illinois, and that every 
one of said cue racks had a metal plate attached thereto on which 

was stamped the words and figures “ E. Brunswick’s patent, 
380 Jan. 7,1868;” that about the year 1873 (affiant does recollect 

the exact date), when said defendant St. Germain first talked 
of making revolving cue racks, this affidnt called his attention to 
the patent mark on the cue rack and told him that he had better 
look out or he would get himself into trouble; that defendant's 
only rep!y was “ Poo-hoo. I don’t care for the patent. I will make: 


them anyhow.” 
FELIX O’NEIL. 
Subscribed and sworn to before me this 15th day of August, 1885. 


[SEAL. ] JOHN E. HAMILL, 
Notary Public. 
Endorsed: Filed August 17, 1885. L.S. B. Sawyer, clerk. 
381 Affidavit of Emanuel Brunswick. 


In the United States Circuit Court, District of California. 
EMANUEL Brunswick, Complainant, ) 
F. pe St. iesiimeins Defendant. 
City AND CouUNTY OF SAN FRANCISCO, \ i 
State of California, 
Emanuel Brunswick, being duly sworn, deposes and says that he 
17—257 
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Service of within motion to amend, affidavits of F. de St. Germain 
& L. H. Eckhardt on same, & order shortening time of service and 
receipt of a copy thereof admitted this 12th day of August, 1885. 

JOHN L. BOONE, 
Attorney for Plaintiff. 


Endorsed: Filed August 14, 1885. L. S. B. Sawyer, clerk, by F. - 
D. Moncton, deputy clerk. 


379 = Affidavit of Felix O’ Neil on Motion to Amend Complaint. = 


In the United States Circuit Court, District of California. 


v8 


EMANUEL Brunswick, Complainant, 
F. pe St. GeRMAIN, Defendant. 


City AND County oF SAN FRANCISCO, 
State of California. 

Felix O’Neil, being duly sworn, deposes and says that he was in 
the employ of the defendant, F. de St. Germain, and the firm of 
Jacob Straple & Co. from about the year 1870 up to the year 1880, 

a period of about ten years, and that he was during that time the 
foreman for said F. de St. Germain; that as such foreman he han- 
dled and examined every revolving cue rack purchased by said St. , 
Germain from E. Brunswick in Chicago, Illinois, and that every 
one of said cue racks had a metal plate attached thereto on which 
was stamped the words and figures “ k. Brunswick’s patent, 
080 =6©Jan. 7,1868;” that about the year 1873 (affiant does recollect 
the exact date), when said defendant St. Germain first talked 
of making revolving cue racks, this affiant called his attention to " 
the patent mark on the cue rack and told him that he had _ better 
look out or he would get himself into trouble; that defendant’s 
only rep!y was “ Poo-hoo. I don’t care for the patent.’ I will make: 


them anyhow.” , 
FELIX O’NEIL. . 


Subscribed and sworn to before me this 15th day of August, 1885. 
[ SEAL. ] JOHN E. HAMILL, 
Notary Public. 


Endorsed: Filed August 17, 1885. L.S. B. Sawyer, clerk. ) 
381 Affidavit of Emanuel Brunswick. 4 
In the United States Circuit Court, District of California. 


EMANUEL Brunswick, Complainant, 


vs. 
F. pe Str. GerMAIN, Defendant. 


City AND County OF SAN FRANCISCO, \ ss: 
State of California, 

Emanuel Brunswick, being duly sworn, deposes and says that he 

17—257 
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book” had not been changed to correspond with the mutilated 
business books. Defendant was then required to furnish this “ pri- 
vate lease book,” when a comparison of the items showed that two 
hundred and fifty or more changes had been made in the business 
books, evincing, as affiant avers, an utter contempt on the part of 
the defendant for the proceedings and judgment of this court. 
Affiant further says that he has read the affidavit of F. de St. Ger- 
main, filed in support of this motion, wherein he says “ that, prior 
to the commencement of said action and after the 7th day of Janu- 
ary, 1868, he bought several dozens of revolving cue racks from the 
complainant and his agents, and none of them were marked with 
the word ‘ patented’ affixed thereon or with the day or year in which 
complainant’s patent was issued, nor did they have any notice af- 
fixed thereon, &c.,” and affiant says that such statement is not true, 
but is, as affiant believes, a wilful misstatement of the fact. Affiant 
says that he never allowed a single cue rack of his manufacture to 
be sold or go out of his possession from Chicago, Illinois, without 
having it properly mahal according to law; that upon each revolv- 
ing cue rack made and sold by him or under his authority 
385 at Chicago, Illinois, was attached a metal plate, on which were 
plainly and distinctly stamped the words and figures “ E. 
Brunswick’s patent, Jan. 7, 1868;” that affiant has attached hereto 
one of said plates which he took off from one of the old cue racks 
manufactured by him in Chicago, Illinois. 


(Here follows brass plate.) 


That every revolving cue rack made and sold by him in Chicago 
had a similar plate secured upon it. ) 

Affiant further savs that he believes that this motion is made 
simply to secure delay and impede the action of this court and to 
perpetrate a wrong upon this affiant; that the only result of this 
motion, if granted, would be to hinder justice and injure this com- 


plainant. 
EMANUEL BRUNSWICK. 


Subscribed and sworn to before me this 15th day of August, 1885, 
[sear] JOHN E. HAMILL, 
Notary Public. 


Endorsed: Filed August 17.1885. L. 8S. B. Sawyer, clerk. 

(Here follows diagram marked Exhibit A, page 386.) 

387 Notice of Motion for Leave to File Additional Proofs, &e. 
In the United States Circuit Court, District of California. 


v8 


EMANUEL BruNsWICK, wa 
F. pe St. Germain, Defendant. 


To M. A. Wheaton, Esq., solicitor for defendant : 
You will please take notice that I will apply to the court, at the 
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court-room thereof, in the new Appraiser’s building, on the north- 
east corner of Sansome and Washington streets, in San Francisco, 
California, on Monday, the 31st day of August, 1885, at the hour of 
11 o’clock a. m. on ssid day, or as soon thereafter as counsel can be 
heard, for leave to file additional proofs in the matter of the mo- 
tion of defendant for leave to amend his answer on file herein. 
Said motion will be made on the ground that compliant [com- 
plainant] has since the hearing of said motion discovered new evi- 
dence bearing on said motion, of which he was not aware at 
388 the time of said hearing, and which is material in the issue 


involved. 
JOHN L. BOONE. 
Solicitor for Complainant. 


“ndorsed : Service and receipt of a copy of within notice ad- 
mitted this 25th day of August, 1885. Filed August 26, 1885.  L. 
S. B. Sawyer, clerk, by F. D. Moncton, deputy clerk. 


389 Affidavit of Emanuel Brunswick on Motion to Admit Further 
Testimony on Defendant's Motion for Leave to Amend Answer. 


In the United States Circuit Court, Dist. of California. 


EMANUEL Brunswick, Complainant, 
U8. 
F. pE St. GERMAIN, Defendant. 


STATE OF CALIFORNIA, _ 
City and County of San Francisco, {°° 


Emanuel Brunswick, being duly sworn, deposes and says that he 
is the complainant above named; that since the hearing of the 
motion made by defendant herein for leave to amend his answer in 
said cause he has come into the possession of a publication pub- 
lished by the defendant in the year 1879, wherein appears an a a 
tis-ment of the cue rack involved in this action, and which said cue 
rack is represented as a patented article; that affiant did not know 
of the existence of such paper and advertisement until after said 


hearing. 
EMANUEL BRUNSWICK. 


Subscribed and sworn to before me this 3lst of August, A. D. 
1885. 
[seaL.] JOHN E. HAMILL, 
Notary Public. 


390 Endorsed : Service and receipt of a copy of within affidavit 
admitted this 3rd day of September, 1885. Filed September 
3, 1885. L.S. B. Sawyer, clerk, by F. D. Moncton, deputy clerk. 


—~ 
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391 Notice of Motion to Admit Further Testimony by Comp’. 
In the United States Circuit Court, Dist of California. 


EMANUEL Brunswick, Complainant, 
vs. 
F. pE St. GerMAIN, Defendant. 


To M. A. Wheaton, Esgq., solicitor for defendant: 


You will please take notice that I will move this hon. court, at 
the court-room thereof, in the new Appraisers’ building, on the north- 
east corner of Washington and Sansome streets, in the city and 
county of San Francisco, State of California, on Monday, the 7th 
day of September, 1885, at the hour of 11 o’clock a. m. on said day, 
or as soon thereafter as counsel can be heard, to open defendant's 
motion for leave to amend his answer, heretofore submitted to the 
court, and admit further testimony herein. 

Said motion will be based on the affidavit of Emanuel Brunswick, 
a copy of which is herewith served upon you, and upon the grounds 

of newly discovered evidence, which could not with reason- 
392 able diligence have been produced at the hearing of said 
motion. 

Said newly discovered evidence consists of a newspaper entitled 
the Billiard Echo, which was published by the said defendant in 
the year of 1869, wherein appears an advertisement of the revolving 
billiard-cue rack involved in this action, in which advertisement 


‘said revolving cue rack is represented as « patent article. 


JOHN L. BOONE, 
Solicitor for Complainant. 


The time for serving above notice of motion and affidavit is hereby 
shortened to three days, so that said hearing will be on Monday, 


Sept. 7th, 1885. 
SAW YER, 
Circuit Judge. 
Endorsed : Service and receipt of a copy of within notice admitted 
this 3 day of September, 1885. M.A. Wheaton, att’y for def’t. Filed 


September 3,1885. L.S. B. Sawyer, clerk, by F. D. Moncton, deputy 
clerk. 7 


393 Notice of Motion to Require the Standing Master in Chancery to 
File His Report on the Accounting. 


In the United States Circuit Court, District of California. 


EMANUEL BRUNSWICK, BATA 
v8. 

F. pe St. Germain, Defendant. 

To M. A. Wheaton, Esq., solicitor for defendant : 


You will please take notice that on Monday, the 30th day of 


134 FERDINAND DE ST. GERMAIN VS. EMANUEL BRUNSWICK. 


November, A. D. 1885, at the hour of 11 o’clock on said day, or as 
soon thereafter as councel can be heard, I will move this honorable 
court, at the court-room thereof,in the new Appraisers’ building, on 
the northeast corner of Washington and Sansome Sts.,in San Fran- 
cisco, California, for a rule or order requiring the standing master 
in chancery of this court to file his report on the accounting in this 
cause. Said motion will be based on the papers, records, and pro- 
ceedings in this cause, the minutes of the court, and the 
394 decision rendered by his honor the judge of the court in the 
matter of defendant’s motion to reopen the cause and and 
allow defendant to amend his answer by setting up a failure of com- 
plainant to mark his patented cue racks as required by law. . 
JOHN L. BOONE, 


Solicitor for Complainant. 


Endorsed : Service and receipt of a copy of within notice admitted 
this 25th day of November, 1885. All objections & exceptions 
reserved. Filed Nov. 25,1885. L. S. B. Sawyer, clerk, by F. D. 
Moncton, d’p’y el’k. 


395 Order Restraining the Taking of Testimony by Master in Ac- 
counting. 


In the Circuit Court of the United States, Dist. of California. 
EMANUEL Brunswick, Complainant, 


vs. 
F. pe St. GerMAIN, Defendant. 


It is hereby ordered that until and after the hearing of the mo- 
tion now pending in the above-entitled case for an order or rule 
requiring the master in chancery of this court to file his report in 
the matter of accounting in said cause referred to said master that 
no further testimony be taken by said master in said matter of ac- 
counting on the part of either of said parties. 

Signed this 24th day of December, 1885. 


' SAWYER, 
Circuit Judge. 


Endorsed: Filed December 24, 1885. L. 8. B. Sawyer, clerk, by 
F. D. Moncton, deputy clerk. 


396 At a stated term, to wit, the July term, A. D. 1885, of the 
circuit court of the United States of America of the ninth 

judicial circuit in and for the district of California, held at the 

court-room, in the city and county of San Francisco, on Thursday, 

the 5th day of November, in the year of our Lord one thousand 

eight hundred and eighty-five. 

Present : The Honorable Lorenzo Sawyer, circuit judge. 
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Order Denying Motion to Amend Answer, &c. 


EMANUEL BRUNSWICK 

v8. {xo 2468. 
FERDINAND DE St. GERMAIN. 
- This cause, heretofore argued and submitted to the court for con- 
sideration and decision upon the motion for leave to amend the 
answer and the counter-motion for leave to file additional proofs 
herein, having been duly considered, it is ordered that said mo- 
tion to amend be, and the same hereby i is, denied. 
397 It is further ordered that the motion- to open the cause and 
for leave to file additional proofs be,and the same hereby are, 
denied. 


398 At a stated term, to wit, the February term, A. D. 1886, of 
the circuit court of the United States of America of the ninth 
judicial circuit in and for the district of California, held at the court- 
room, in the city and county of San Francisco, on Thursday, the 
20th day of May, in the year of our Lord one thousand eight hun- 
dred and eighty-six. 
Present: The Honorable Lorenzo Sawyer, circuit judge. 


Order Allowing Appeal Bond Filed and Granting Stay of Execution, &c 


EMANUEL BRUNSWICK \ 
v8. No. 2468. 
FERDINAND DE St. GERMAIN. } 


On motion of M. A. Wheaton, Esq., solicitor for the respondent, it 
is ordered that an appeal bond to act as supersedeas, in the sum of 
three thousand dollars, be filed herein, and that a stay of execution 
for ten days after the entry of a final decree herein be, and the same 
hereby is, granted. 


399 At a stated term, to wit, the February term, A. D. 1886, of 
the circuit court of the United States of America of the ninth 
judicial circuit in and for the district of California, held at the court- 
room, in the city and county of San Francisco, on Tuesday, the Ist 
day of June, in the year of our Lord one thousand eight hundred 
and eighty-six. 
Present: The Honorable George M. Sabin, U. S. district judge for 
the district of Nevada. 


ciiliedlina . 


Order Allowing Appeal. 


EMANUEL BRUNSWICK 
v8. No. 2468. 
FERDINAND DE St. GERMAIN. 


On motion of M. A. Wheaton, Esq., solicitor for the respondent 
herein, it is ordered that an appeal from the final decree of said cir- 
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cuit court, filed and entered on the 27th day of May, A. D. 
400 1886, being a day in the February term, A. D. 1886, of said 

circuit court, in the above-entitled cause, be, and the same 
hereby is, allowed, and that a certified transcript of the pleadings, 
depositions, stipulations, and proceedings, be forthwith transmitted 
to the Supreme Court of the United States. 


401 At a stated term, to wit, the February term, A. D. 1886, of 
the circuit court of the United States of America of the ninth 
judicial circuit in and for the district of California, held at the court- 
room, in the city and county of San Francisco, on Wednesday, the 
9th day of June, in the year of our Lord one thousand eight hun- 
dred and eighty-six. 
Present: Honorable Ogden Hoffman, U. S. district judge. 


Order Increasing Bond on Appeal to $3,500. 


EMANUEL BRUNSWICK 
vs. No. 2468. 
FERDINAND DE St. GERMAIN. 


On motion of George E. Harpham, Esq., for the appellant, it is 
ordered that the amount of the bond on appeal to the Supreme 
Court of the United States herein be fixed at three thousand five 
hundred dollars instead of three thousand dollars, as heretofore 


ordered. 


402 Bond on Appeal. 


In the Supreme Court of the United States. 


FERDINAND DE St. GERMAIN, Appellant, 
v8. 
EMANUEL Brunswick, Appellee. 


Know all men by these presents that we, William T. Edwards, 
Louis H. Eckhardt, George IF. Chevalier, Frederick Dreypolcher, 
Thomas Moore, John V. Fella, and Fred. H. Katelson, are held and 
firmly bound unto Emanuel Brunswick, said appellee, in the sum of 
three thousand five hundred ‘doilars, lawful money of the United 
States of America, to wit: William T. Edwards in the sum of seven 
hundred and fifty dollars, Louis H. Eckhardt in the sum of two 
hundred and fifty dollars, George F. Chevalier in the sum of three 

hundred and seventy-five dollars, Frederick Dreypolcher in 
403 thesum of three hundred and seventy-five dollars, Thomas 

Moore in the sum of seven hundred and fifty dollars, John V. 
Fella in the sum of three hundred. seventy-five dollars, and Fred. 
H. Katelson in the sum of six hundred twenty-five dollars, to be 
paid to said Emanuel Brunswick, his executors or administrators ; 
to which payment, well and truly to be made, we bind ourselves and 
each of us, jointly and severally, and our and each of our heirs, ex- 
ecutors, and administrators, firmly by these presents. 


J 
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Sealed with our seals and dated this 14th day of June, A. D. 
1886. 

Whereas the above-named Ferdinand de St. Germain has prose- 
cuted an appeal to the Supreme Court of the United States to re- 
verse the decree rendered by and filed and entered of record in the 
circuit court of the United States of America of the ninth judicial 
circuit in and for the district of California on the twenty-seventh 
day of May, A. D. 1886, being a day in the February, A. D. 1886, 

term of said circuit court, in the cause entitled Emanuel 
404 Brunswick, complainant, against Ferdinand de St. Germain, 
respondent, No. 2468: ~ 

Now, therefore, the condition of this obligation is such that if the 
abave-named Ferdinand de St. Germain shall prosecute his said ap- 
peal to effect and answer all costs and damages if he shall fail to 
make good his plea, then this obligation shall be void; otherwise to 
remain in full force and virtue. 


WILLIAM T. EDWARDS. SEAL. 
LOUIS H. ECKHARDT. SEAL. 
GEO. #&. CHEVALIER. SEAL. 
FREDERICK DREYPOLCHER. |skat. 
THOMAS MOORE. SEAL. 
JOHN V. FELLA. SEAL. 
FRED. H. KATELSON. SEAL. 


Sealed and delivered in the presence of— 
L. S. B. SAWYER. 


UnitTeEp STATES OF AMERICA, 
District of California, ts 
William T. Edwards, Louis H. Eckhardt, George F. Chevalier, 
Frederick Dreypolcher, Thomas Moore, John V. Fella, and 

405 ‘Fred. H. Katelson, being duly sworn, each for himself de- 
poses and says that he is a householder in said district of 
California and is severally worth double the amount for which he 
is bound in the foregoing bond, to wit: William T. Edwards the 
sum of fifteen hundred dollars, Louis H. Eckhardt the sum of five 
hundred dollars, George F. Chevalier the sum of seven hundred 
and fifty dollars, Frederick Dreypolcher the sum of seven hundred 
and fifty dollars, Thomas Moore the sum of fifteen hundred dol- 
lars, John V. Fella the sum of seven hundred and fifty dollars, and 
Fred. H. Katelson the sum of twelve hundred and fifty dollars, over 
and above all his just debts and liabilities and exclusive of property 


exeinpt from execution. 
WILLIAM T. EDWARDS. 
LOUIS H. ECKHARDT. 
GEO. F. CHEVALIER. 
FREDERICK DREYPOLCHER. 
THOMAS MOORE. 
JOHN V. FELLA. 
FRED. H. KATELSON. 
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406 Subscribed and sworn to before me this 14th day of June, 
A. D. 1886. 


L. 8. B. SAWYER, 


Comm’r, &e. 


Endorsed: Filed June 14, 1886. 


The form of the within bond and the sufficiency of the sureties 


thereon are hereby approved. 
July 21st, 1886. 


(Signed) GEO. M. SABIN, 
Dist. Judge, Dist. of Nevada, Presiding. 


407 At a stated term, to wit, the July term, A. D. 1886, of the 
circuit court of the United States of America of the ninth 
judicial circuit in and for the district of California, held at the 
court-room, in the city and county of San Francisco, on Monday, the 
27th day of September, in the year of our Lord one thousand eight 
hundred and eighty-six. 
Present: The Honorable Lorenzo Sawyer, circuit judge. 


Order Allowing Original Exhibit,“ The Billiard Echo,” to be Trans- 
mitted to the U. S. Supreme Court. 


EMANUEL BRUNSWICK 
v8. No. 2468. 
FERDINAND DE St. GERMAIN. 


It appearing to the court that Exhibit “The Billiard Echo,” in 
the above-entitled cause, cannot be duplicated, it is ordered that the 
original exhibit herein recited may be transmitted to the Supreme 
Court of the United States with the transcript on appeal herein. 

(Signed) SAW YER, 
Circuit Judge. 


408 Order Allowing Original Exhibit B to be Transmitted to U. 8. 
Supreme Court. 


In the Circuit Court of the United States of America of the Ninth 
Judicial Circuit in and for the Northern District of California. 


E. BRuNsWICK 
v. No. 2468. 
F. pe St. GERMAIN. 


It appearing that Exhibit B, referred to and used on the hearing 
of the above-entitled cause, cannot be copied, it is now ordered that 
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the clerk transmit said Exhibit B to the clerk of the United States 
Supreme Court as a part of the record. 
Sept. 30, 1886. 
(Signed) SABIN, Judge. 


Endorsed : Filed Sept. 30, 1886. L.S. B. Sawyer, clerk. 


409 Inthe Circuit Court of the United States of America of the 
Ninth Judicial Circuit in and for the Northern District of 
California. 


EMANUEL BRUNSWICK 
v8. No. 2468. 
FERDINAND DE St. GERMAIN. 


I, L. S. B. Sawyer, clerk of the circuit court of the United States 
of America of the ninth judicial circuit in and for the northern 
district of California, do hereby certify the foregoing four hundred 
and eight pages, numbered from 1 to 408, inclusive, including dia- 
grams, to * a full, true, and correct copy of the record and of all 
proceedings in the above and therein entitled cause, together with 
complainant’s original model, Exhibit B, referred toin the testimony 
of Emanuel Brunswick, and the original Exhibit “ Billiard Echo,” 

a newspaper (except the several pieces making up a revolv- 
410 ing cue rack produced by the witness, Frederick Dreypolcher, 

on the hearing before the master on the accounting and in- 
troduced in evidence by the respondent and marked “ Respondent’s 
Exhibit 2;” also a cue rack introduced in evidence by respondent 
on the hearing before the master on the accounting and marked 
“ Respondent’s Exhibit 3”), and that the same her constitute the 
transcript on appeal to the Supreme Court of the United States in 

said cause. 

Seal U.S. Circuit Court, | Attest my hand and the seal of said 

Northern Dist., Cal. — court this 30th day of September, 

A. D. 1886. 


L. S. B. SAWYER, Clerk. 


411 Uwnitep SratTes or AMERICA, 88: 


To Emanuel Brunswick, Greeting : 


You are hereby cited and admonished to be and appear at the Su- 
preme Court of the United States to be held at the city of Wash- 
ington, in the District of Columbia, on the eleventh day of October, 
A. D. 1886, pursuant to an order allowing an appeal from the final 
decree of the circuit court of the United States in and for the dis- 
trict of California, wherein Ferdinand de St. Germain is appellant 
and you are appellee, to show cause, if any there be, why the said de- 
cree in the said cause mentioned should not be corrected and 
speedy justice should not be done to the parties in that behalf. 


140 FERDINAND DE ST. GERMAIN VS. EMANUEL BRUNSWICK. 


Witness the Honorable George M. Sabin, U. S. district judge for 
the district of Nevada, assigned to hold and holding circuit court, 
this 21st day of July, A. D. 1886, and of the Independence of the 
United States the one hundred and eleventh. 

GEO. M. SABIN, 
Dist. Judge, Dist. of Nevada, Presiding. 


412 [Endorsed :] No. 2468. In the Supreme Court of the 
United States. Ferdinand de St. Germain, appellant, vs. 
Emanuel Brunswick, appellee. Citation. Service of a copy of the 
within citation is hereby acknowledged this 24th day of July, 1886. 
John L. Boone, solicitor for complainant and appellee. Filed July 
24, 1886. L.S. B. Sawyer, clerk. 
Endorsed on cover: California C.C. U.S. No. 257. Ferdinand 
de St. Germain, appellee, vs. Emanuel Brunswick. Filed October 
28, 1886. 
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FERDINAND pe St. GERMAIN, 


VS. 


EMANUEL BRUNSWICK, 
Appellee. 


Brief of the Appellant. 


M. A. WHEATON, 


Solicitor for Appellant. 
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In the Supreme Court 


OF THE 


UNITED STATES, 


Octoser Term, 1889. 


Appeal from the Circuit Court of the United States 
for the District of Califorma. 


FERDINAND pe ST. GERMAIN, 
Appellant,: 
vs. No. 267. 
EMANUEL BRUNSWICK, 
Appellee. 


APPELLANT’S BRIEF ON THE APPEAL. 


This is an action which was brought by the 
appellee. Emanuel Brunswick, against the appel- 
lant, Ferdinand de St. Germain, for an alleged 
infringement of U. S. Letters Patent No. 72,969, 
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granted to said Brunswick January 7th, 1868, 
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for a revolving cue-rack. 
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The bill was filed October 25th, 1880. <A 


subpoena was duly issued and served, and the 
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defendant duly appeared. February 16th, 1881, 


| 
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Sarees, 


Se 


a demyrrer was filed by the defendant to the 
bill, stating as the grounds thereof that the com- 


plainayt had not by his bill made such a case 


bee 


“Sy 


ee 


as entigled him in a court of equity to any dis- 
covery{ from the defendant, or to any relief 


ied 
against him. 


Also, that the complainant sought by the bill 
the enforcement of a penalty, and that the dis- 
covery, demanded, and every part thereof was in 


the penalty. Also, that the bill did not 


aid of 
describe or set forth any new or useful invention 
or discovery, or any invention or discovery pat- | 
entable under the patent laws of the United 
States; but, on the contrary, the descriptions of 
the alleged inventions contained in said com- 


plaint showed that the same were not patentable. 


The bill of complaint is in the Record, pages 
one to three. | 


eee , 
Thefverification of the same is on page four. ! 
’ : ; 
Thesdemurrer is on page five. 


The complainant waived the penalty asked for 


oe OM 


we 


in the prayer of the bill, which waiver is on page 
six of the Record. 


The demurrer was overruled. The order over- 
ruling the demurrer is on pages six and seven of 
the Reeord. 


The defendant St. Germain, duly appeared and 
filed his answer on the 3rd day of October, 1881. 
The answer is in the Record from pages seven to 


nine. 


The complainant filed a replication thereto on 
the 7th day of November, 1881, which replica- 
tion is in the Record on page nine. 


Proofs were taken, and on the 12th day of 
May, 1884, an interlocutory decree in the ordin- 
ary form was filed in favor of the complainant, 
sustaining the patent and referring the case to 
8. C. Houghton, Esq., to take an accounting of 
the gains and profits, and also the damages. 


The interlocutory decree is on pages ten and 
eleven of the printed Record. 


The accounting was had, and the Master took 
testimony and made his report, and found that 
the defendant had realized eleven hundred and 
seventy-six dollars ($1,176.00) profit from the 
manufacture and sales of the patented cue-rack. 
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The Master's report is in the printed Record, 
from bages eleven to fourteen inclusive. The 
testimony taken by him on the reference, is 
in thc} Record from page fifteen to page sixty- 
five, both inclusive. The evidence accompanies 
the Master's report, as a part of it. Both com- 
plainent and defendant filed exceptions to the 
Master’s report. The defendant's exceptions 
are on pages sixty-five and sixty-six of the 


Record, and are as following, viz: 


“LL: For that the said Master in his said re- 


‘ port has found that the number of infringing 


~ 
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cue racks made and sold by the defendant was 


e 
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two hundred and ninety-four, while the evi- 


o- 
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dence shows that the number did not exceed 
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eighty-five. 


“IJ. For that the Master has found that the 


defgndant. realized a profit of four dollars upon 


e 
~ 


‘each one of said revolving cue-racks, whereas 
“the evidence shows that no gains or profits 
‘ were made or realized by the defendant, or if 
‘any gains or profits were made by the defend- 
“ant on the said cue racks it was only a very 


“small part of four dollars on each cue rack. 


“Il. For that the Master assumed to decide 


* 
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the amount of gains and profits upon a por- 


tion of the testimony of one witness (Imhaus) 
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‘alone, and avers in his report that said evi- 
“ dence is uncontradicted, whereas the said evi- 
“dence is contradicted and the same is over- 
“come by a large amount of preponderating 


‘*‘ adverse testimony.” 


Both sets of exceptions were overruled by the 
Court on May 17th, 1886, and on the 27th day 
of the same month a final decree in complain- 
ant’s favor was entered in the case. Record, pp. 
67, 68 and 69. An appeal was duly taken to 
this Court; all the orders and proceedings in 
which are shown from pages 135 to 140 of the 
printed record. 


Assignment of. Errors. 


The appellant assigns as errors upon this 


Case: 


First. That the Court erred in holding that 
the said letters patent were valid. 

Second. The Court erred in entering the in- 
terlocutory decree in the complainant's favor. 

Third. The Court erred in overruling each of 
the appellant’s said exceptions to the said Mas- 
ters report. 

Fourth. The Court erred in entering the 
said final decree against the defendant and in 
the complainant's favour. 


4 Argument. 

the first point that we make on this appeal, is 
tha# the patent was void for want of patentable 
2), ate The specifications and drawings of 
the | 
red’ and twenty-five, the specifications being 


patent are in the record at page one hund- 


cotbpriced within thirty-five printed lines. There 


are three figures in the drawings. 


Figures | and 2 show a revolving cue rack in 
a vertical position, held by brackets and having 
«few inches in height of its bottom part, en- 
closed and divided by partitions into twelve com- 
partments, each one of which has a door 
provided with a lock and key. The specifications 


eall these * private ” eune-racks. 


H, of Figure 1, represents a cue in its posi- 


tion, as held by the rack. 


Figure 2 shows a cross-section of the lower 
part of this “ private’ revolving cue-rack. These 
‘“ private’ cue-racks the defendant has never 
made. The defendant has only made the plain 
and simple cue-racks described in the specifica- 
tions as shown in Figure 3 of the drawings. (See 
evidence in the record page 91, Q. 14; also page 
78, questions 48, 49 and 50.) 


The whole invention, so far as the appellant 
has ever used it, consists merely in changing an 


ordinary straight cue-rack into a circular form 
and setting iton pivots so that it will revolve. It 
was constructed by simply making two wvoden 
disks—one for the top and one for the bottom— 
and uniting these two disks by a central shaft, 
which holds the two disks a proper distance apart. 
A circular row of holes were bored through the 
upper disk, through which the small end of the 
cues were passed and held just asthe small ends 
of the cues were passed and held in the ordinary 
straight row of holes in the common straight 
cue-racks. The lower disk was plain, except that 
it had a raised rim or ledge around the upper 
edge of its periphery, to prevent the butt end of 
the cues from sliding off, just as the common- 
raised ledges were made for exactly the same pur- 
pose along the front edge of the bar, on which 
the butts of the cues rested in the ordinary 
straight cue-rack. Each one of the disks or 
‘plates,’ as the specifications call them, was 
provided with a metal pivot, fixed in its center. 
These pivots entered and revolved in metal sock- 
ets, which were inserted in ordinary stationary 
brackets, which were secured to the wall or pillar 
or any other object to support the rack. 


’ 


As these cue-racks have been constructed, the 
disks are about twelve inches in diameter at the 
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bottom and eleven inches at the top. Record, 


fol. 226. 


This patented revolving cue-rack was made in 
avery simple manner, requiring only the most 
ordinary mechanical skill. [t was for this reason, 
probably, that so few specific details of construc- 


tion are given in the specifications of the patent. 


The only new idea involved is that of simply 
making the cue-rack revolving and holding it in 
brackets which are screwed to the wall instead 
of taking it in the usual straight lines and fast- 


en‘ng it rigidly in one position. 
, 
Shis revolving cue-rack simply holds cues just 


as the straight cue-rack held them. The same 
means, that of having holes through the upper 
disk through which the small ends of the cues 
were passed, and a ledge in front of the lower 
frathe to prevent the cues from sliding off, are 
used in the revolving cue-racks as were used in 
the ordinary cue-racks. The putting of the cues 
in the rack and the holding of them there is ac- 
complished in just the same manner as they were 


accomplished in the straight cue-rack. 


The evidence of the patentee and complainant, 
Kmanuel Brunswick, upon these features of the 


two cue-racks is on pages seventy-eight and 


seventy-uine of the Record, from question fifty- 


one to and including the answer to question fifty- 


oS five, and is as follows: 


. 
° 


‘cue rack. to your knowledge? 


“().51.—Were the ordinary cue racks made 


‘ with a ledge along the front of the lower part 


on which the cues stood so as to prevent the 


‘ cues from slipping off? 


‘“ A.—Some may be, some are not. 


“(). 52.—Were a great many of them made 


‘that way long before you made the revolving 


‘ 


‘“A.—To my knowledge, there may have been 
some made. 
‘“(). 53.—Were those cue racks made with the 


‘upper part perforated with holes so that the 


upper ends of the cues could pass up through 
one of those holes when the cue was put in the 
rack ? 

‘““A.—The ordinary straight cue racks with 
holes in the top; yes, sir. 

“(. 54.—Then, so far as holding the cues is 
concerned, does that revolving cue rack hold 


‘the cues in the same way and by the same 


‘means as the ordinary cue racks used to hold 


them ? 
“* A .—Just the same. 
‘“‘(). 55.—With reference to the putting of the 


10 


“ cues into the cue rack and the holding of them 
“there, it is the same as it was in the ordinary 
sé 


old eue rack ? 


‘A —, Just the sume.” 


While the defendant believed that this patent 
Was void upon its face for want of patentable in- 
vention, he still put in evidence, for the purpose 
of showing the state of the art, three ancient 


lnited States Letters Patent. 


These are defendant's exhibits numbered re- 
spectively 1,2 and 3. They are in the printed 
record from pages one hundred and ten to one 
hundred and eighteen, both inclusive. (Hxhibit 
1, page 110, fol. 323 to fol. 332.) 


This patent showed a revolving dining table, 
which it described as a self waiting table. It 
describes a round table set upon legs at the 
proper height. The central part of the table top 
is cut away in a circular form, leaving, in the 
form of a broad ring, enough of the table top to 
furnish room for the plates, &c., to be used while 
dining. In the center, covering the space cut 
away, was a large revolving table, the upper sur- 
face of which was raised a little above the outside 
permanent surface, and covered the entire circu- 
lar space mentioned. This inner disk was itself 
w round table and was made to revolve by ordi- 
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nary appliances, and upon it the different dishes 


of food were placed. 


The guests were to sit around the table, their 
plates, etc., remaining upon the immovable broad 
rim which formed the outer part of the entire 
table, and by turning the central part they could 
bring any dish setting thereon immediately in 
front of them which they desired. Even in this 
patent the statement was made that tables with 
a central revolving part were common, and this 


feature per se was disclaimed. 


Exhibit 2 was a patent granted to George W. 
Hagey in 1858, and was also for a revolving din- 
ing table having a permanent outside rim and 
revolving center, and operating about the same 
as Exhibit 1. Its mechanical construction was a 
little different, as both parts of the table rested 
upon one central shaft with a spider at the foot 
of it, instead of having several legs to support it. 


Exhibit 3 was a patent granted to Edward 
Gleason in 1857 for improvements in revolving 
bottle-castors. This castor was made up in part 
of niched doors. Each niched door held a bot- 
tle, and when the doors were enclosed the bot- 
tles were enclosed within them. The body of 
the castor was so arranged that it would revolve 
around a common center and carry the doors and 


all with it, By means of pinion gear-wheels, 
which connected with and revolved each one of 
the niched doors, and one general central gear 
wheel into which the pinion wheels meshed, and 
some further appropriate devices, the doors could 
be opened by revolving them and bringing the 
decanters which stood within their niches to the 


outside in easy reach of the thirsty sufferers. 


This patent, Exhibit 3, certainly contains sub- 
divisions in a vertical revolving machine in which 
each subdivision will hold the appropriate object 
which the machine was made to hold. The idea 
therefore of forming such subdivisions as are 
shown in Figures 1 and 2 of the complainant's 


patent was not new with the complainant. 


The complainant's revolving cue rack, like a 
common table cruet stand or castor, is a machine 
which performs no service other than to-receive 
and retain articles when the articles are not in 
use. They are not machines which are used 
either in processes, In manufacturing, or In any 
way operating upon other articles. Both in the 
revolving cue racks and in the table castors, the 
only movements which they make is to revolve. 
In both, the only office which is performed is 
that of receiving and holding as depositories, the 


different articles for the holding of which they 
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are appropriately constructed. Many table 
castors that do not revolve have been made and 
used for holding the same articles as are held by 
the revolving castors. The revolving castors are 
constructed as to their receptacle departments 
substantially the saine as were the castors which 
did not revolve, constructed in their receptacle 
departments. The only difference between the 
two was that one revolved and carried around in 
a circle, the articles which were deposited in it 
so as to bring them separately within easy reach, 
which the other did not. 


So with the cue-racks. Their office is simply 
to receive and hold billiard cues. Many straight 
cue racks were made and used prior to the inven- 
tion for holding the same articles that the re- 
volving cue racks hold. The revolving cue racks 
are constructed as to their receptacle depart- 
ments just the same as were the cue racks which 
did not revolve constructed in their receptacle de- 
partments. The only difference between the two 
is that one revolves and carries around in a circle 
the articles which are deposited in it, so as to 
bring them separately within easy reach, while 
the other did not. 


The first question is, as to whether or not, in 
view of the fact that revolving tables and table 
castors, and other things, were well known, which 
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received and earried around articles, so that each 
separate article so held and carried would by the 
revolving of the machine be brought around 
within convenient reach of a person, it involved 
the exercise of invention to change the common 
straight cue rack into a revolving cue rack, so 
that by revolving it each separate cue which it 
he!d and earried would by the revolving of the 
cue rack be brought around within convenient 
reach of a person who desired to take one of 


those cues from the rack. 


Admitting that cues had never been placed, 
held, and carried upon a revolving apparatus be- 
fore still other articles had been. Therefore ap- 
plying the revolving apparatus to the holding 
and carrying of cues was but the applying of an 
old kind of apparatus to a new use, with only 
such mechanical changes as a mechanic would 
naturally make in adapting the old apparatus to 
its new use. The mere idea of using the re- 
volving apparatus for cues was only the idea of 
applying an old apparatus to a new use, which 
was strictly analagous to the uses to which it had 
before been applied. The mechanical construc- 
tion that was necessary to apply the old appara- 
tus to the new use only required that the old cue 
racks should be made circular in cross section 


instead of straight. This difference any mechanic 
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would at once comprehend without stopping to 
think at all, and he would almost as readily, and 


certainly without any invention, change the old 
straight racks into a circular form, put the pivots 
in them and suspend them in the brackets. When 
he had completed all this neither he nor the one 
who had first thought of putting the cues on to 
a revolving rack would have increased the me- 
chanical or other knowledge of themselves or of 
the world a particle. The authorities and de- 
cisions of this Court which bear upon these 


poiuts and sustain our position are very numerous. 


There is nothing described in the patent in 
this case except the idea of applying old devices 
to a new and analagous use, and the exercise of 
the most ordinary kind of mechanical knowledge 
in making such application. 

Piper vs. Brown, 91 U.8., 37. 

Terhune vs. Phillip, 99 U.8., 592. 

Curtis on Patents, Sections 41, 44, 49, 52, 
53, 55, 56, 66. 

Walker on Patents Section 25 ef seg. 

Atlantic Works vs. Brady, 107 U.8., 192. 

Vinton vs. Hamilton, 104 U. §8., on page 
492. 

Smith vs. Nichols, 21 Wallace, on page 119. 

Pearce vs. Mulford, 102 U. 8., on pages 

117 and 118. 
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ITicks vs. Kelsey, 18 Wallace, 670. 

('rouch vs. Roemer, 103 U.8., 797. 

Walker on Patents, Sections 37 to 43. 

(rardiner vs. Herty, 118 U.8., 180. 

Western Electric Co., vs. Ansonia Co., 114 
U.S., 447. 

Penn. Railroad Co.. vs. Locomotive Truck 
Oo., 110 UL S., 490. 


Also the following cases decided at the present 
term of this Court. 

Day vs. The Fair Haven and Westville Rail- 
way Co., 49 O. G., 1364. 

Watson vs. The Cincinnati, Indianapolis, 
St. Louis and Chicago Railway (Co., 49 

QO. G., 1843. 

Marchand vs. Emken, 49 O. G., 1841. 

Aron vs. Manhattan R'y. Co., 10 Supreme 
Court Reporter 24. 


As the record appears to be somewhat volu- 
minous we will here state the portion of its con- 
tents which appliesto the questions of patent- 
ability and infringement in order that the Court 
may know without reading through the record 
how much there is in it that has no application 


to these questions. 


In facet there is considerable of the reeord 


which need not be noticed at all, as it does not 


nie: eS 


apply to any questions raised on this appeal. 
Such, for instance, as the motion for leave to 
amend the answer and the affidavits filed on 
which the motion was based. which covers the 


record from folios 371 to folio 398. 


The evidence relating to the questions of pat- 
entability and infringement was, of course, 
taken prior to the entry of the interlocutory 
decree, and there is but a very small amount of 
it. All of the oral testimony that was taken 
prior to the entry of the interlocutory decree is 
in the printed record, beginning on page 72, at 
folio 212, and continuing to page 96 at the end 
of folio 284; then beginning again at page 89, 
folio 264, and ending at folio 362 on page 123. 


lor some purpose not very apparent, the com- 
plainant stated in his bill that a suit upon the 
same patent had been brought by the complain- 
ant against John M. Brunswick and others in the 
U.S. Cireuit Court in the Northern District of 
[llinois, and a certified copy of the judgment roll 
in that case was put in evidence. That judgment 
roll is in the record, beginning on page 96, at 
folio 285; it ends on page 109 at the end of folio 
319. The decree in the case, or what purports to be 
the decree, is not signed by the Judge of the 
Court. This judgment roll, or what is called a 


1s 


judgment roll, was offered in evidenee and 
marked “ Complainant’s Exhibit C.” [It was ob- 
jected to as irrelevant and also as incompetent, 
for the reason that it contained no decree signed 
by the Judge of the Court. Complainant also 
effered in evidence a letter which purported to 
he written by W. H. Bradley, or Stoddard, which 
purports to state the practice of the U.S. Courts 
in the Northern District of [linois as to the en- 
try of orders and decrees. It was offered in evi- 
dence and marked “Complainant's Exhibit D.” It 
was objected to upon the grounds that the letter 
Was not proved to be an original letter, the sig- 
nature was not proved, and that it was incompe- 
tent as hearsay and the mere statement of a 
third party; and also as irrelevent, for the rea- 
son that it did not apply to any issue in this 
case. These documents help to swell the record, 
as they cover it on page 88, folios 260 to 262, and 
from folios 287 on page 97 to folio 321 on page 


110. 


The damages were stipulated in the case (folios 
314 and 315), and we believe it to have been a 
friendly suit between brothers and friends, with 
no real contest. its object being to enable them 
to assert, as the complainant has asserted in his 
bill in this case, that said patent had been judi- 
clally sustained. 
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The remainder of the documentary evidence 
put in prior to the entry of the interlocutory 
decree was Exhibit A, which was the patent it- 
self. Also Exhibits 1, 2 and 35, which were put 
in by the appellant, and were the patents for re- 
volving tables and the revolving decanter-holder 


already described. 


The only other Exhibit put in evidence prior 
to the interlocutory decree was a full-sized model 
of a revolving cue-rack, marked complainant's 
Exhibit B. Reeord, p. 73. fol. 214. Only four 
witnesses were sworn on behalf of the com- 
plainant prior to the entry of the interlocutory 
decree. Two of these witnesses were Louis 
Imhaus and the complainas Emanuel Bruns- 
wick, whose testimony is in the record from folio 
213 on page 72 to the end of folio 247 on page 
84. In his testimony Brunswick simply explains 
the operation of the cue-rack and _ under- 
takes to say that it takes up less room than 
a straight cue-rack. In his cross-examination, 
however, he shows that a revolving cue-rack 
takes up the most room. His testimony does 
not show or demonstrate anything in the shape of 
invention. On page 80 he says that they have 
sold three which did not revolve to one that did re- 
volve. On page 81 he says that the cost of 
revolving cue-racks and the profits made on them 


are the same as the cost of the common straight 
cue-racks and the profits made on them. He also 
shows that private cue-racks with boxes fixed 
for lock and key, which did not revolve, were 
much older than his invention. Beginning near 
the bottom of page 83, he again repeats that he 
thinks about one-third of the cue-racks that he 
sold within the last six months were revolving 
cue-racks; and on page 84, admits that during 
the last month, although they had sold some 
twelve or fourteen cue-racks with the billiard 
tables. he could not swear that they had sold a 


single one that revolved. 


The next witness sworn on behalf of the com- 
plainant, was the said Louis Imhaus. He was an 
euployee of the J. M. Brunswick and Balke Com- 
pany, the same company of which the complain- 
ant was the manager. He testifies to the selling 
of cue-racks by St. Germain. St. Germain was 
carrying on business under the firm name of 
Jacob Strahle and Company.  Imhaus testifies 
fast and fiercely for the complainant, to the ef- 


fect that the revolving cue-racks were the best 


cue-racks made; that they were always more in 


demand than anything else, and everybody, 
whenever they would see them, would buy them 
in preference to others. He says: ‘We sold ten 
of these to one ef the others.” In these exag- 


* 
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gerated features of his testimony, Mr. Imhaus is 
not sustained by any of the other testimony. In 
fact, at fols. 251 and 252, he states that they 
sold ten of the revolving cue-racks to one of any 
other kind at the time that he was in the em- 
ploy of Liesenfeld. It so happened, that on the 
accounting, this same Liesenfeld was a witness. 
His testimony is on page 51 of the printed Trans- 
cript, and he testifies that he did not think that 
he had sold altogether within the last ten or 
fifteen years a dozen revolving cue-racks, and 
that the most of them that he had out he had to take 
back again. 


At folio 117 this witness testifies, in his evi- 
dence taken on the accounting, that he re- 
members seeing bills when’ Mr. Knorp made the 
racks for St. Germain, and that he made them 


for four dollars apiece. 


Both Mr. Knorp’s testimony and Mr. Knorp’s 
bill of the cue-racks made by him for the de- 
fendant are in evidence, and they both flatly con- 


tradict Mr. Imhaus. 
The bill is on page 58 of the record, and Mr. 
Knorp’s testimony is on pages 23 and 24. 


The first cue-racks Knorp made for defendant 
were seventy-eight dollars per dozen, or six and 
a half dollars each. The next seven lots ranged 
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¢ from seven dollars to eight doliars and a quarter 
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each. The last dozen Mr. Knorp sold to defend- 


ant for sixty-six dollars, or five dollars and a 


half each; but Mr. Knorp testifies that he made 
up the last dozen of his own notion, kept them 
on hand for six months and then offered them 
to defendant at his own price. He made no 
more of them. The bill shows that the last 
dozen were of maple, which material Mr, Liesen- 
feld testifies, at folio 161, was the cheapest wood 


that he could get them made of. 


[t seems hardly fair that the testimony of 


Iinhaus should be given so much preference. 


The only witness sworn on the part of the de- 
fendant prior to the interlocutory decree was St. 
(rermain himself. His evidence is in the trans- 
eript, beginning on page 89, at folio 264, and 
ends on page 96, at the end of folio 284.  After- 
wards complainant called two other witnesses. 
One of these was N. Ferroggiaro, whose testi- 
mony is in the printed transcript, pages 121 and 
122; and the other was John Mackin, whose tes- 
timony is in the record at pages 122 and 123. 
Ferroggiaro's testimony was given February 28, 
1883. He merely testifies that about ten months 
before he testified he had purchased a billiard 


table of the defendant, and received a bill thereof 


—~- 
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of Jacob Strahle & Co. against J. DeMartin & 
Co., dated May 17, 1882, for a billiard table and 
revolving cut-rack, and fixtures amounting to 
two hundred dollars ($200), which bill was put 
in evidence as complainant's Exhibit E. (See the 
bill at page 110). All of this testimony was ob- 
jected to, for the reason that it related to a trans- 
action which had occurred long after the com- 
mencement of the suit. The witness, John 
Mackin, testified that he had a place with two 
billiard tables in it at Berkeley, which his wife 
had tended; that he ran it about three years; 
that at present he had Strahle’s tables and re- 
volving cue-racks, which he believed he had pur- 
chased two years ago the last August or Septem- 
ber; this would have been in August or Septem- 
ber of 1880. He also testifies that he worked 
for the defendant in May or June of 1882 for six 
weeks, and he thinks that during that time they 
were putting together and selling the revolving 
cue-racks; that he did it for them. 


The foregoing comprises the substance of all 
the evidence that was put in prior to the entrance 
of the interlocutory decree. 

We respectfully submit that the patent is void 
for want of patentable invention, whether it is 
read alone or in connection with the testimony 
taken in the case. 
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If our position is correct in claiming that the 


complainant’s letters patent are void, for the 
reason that they do not cover any patentable in- 
vention, and this Court so decides, then of course 
there is no oceasion to look any further into the 


record. 


[f, however, the Court decides that the patent 
does cover a patentable invention, then we insist 
that errors were committed on the accounting; 
that under the testimony taken no profits were 
shown to have been gained or realized by the de- 
fendant, and that the exceptions to the Master's 
report should have been sustained, and the final 
decree for over eleven hundred dollars against 


the defendant should not have been entered. 


We here refer to the testimony taken on the 
accounting as briefly and succinctly as we ean, 


and fairly inform the Court of what it consists. 


A large part of this testimony was taken solely 
for the purpose of finding out how many cue- 
racks were manufactured and sold by the de- 
fendant, and what the same cost. The evidence 
shows that both the complainant's company and 
the defendant were in the habit of disposing of 
their cue-racks without usually making any 
mention in their books as to what kind of cue- 
‘acks were sold, and it was difficult therefore 


to ascertain the number. 
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referring to the complainant's company in whose 
employ he is, in answer to the question: “Don’t 
“you know that not one-quarter of the cue- 
‘racks sold by your firm in 1884 were revolving 
* cue-racks?” testified: “I know, I think, that one- 
‘ half of them were revolving cue-racks; we dont 
‘* put down in the books a statement of the kind of 
‘* cue-racks sold. whether revolving or wall racks. 


“Our firm gets all our goods from our firm 


‘* Kast.” 


‘(. Have you no documents that will show 
‘* what proportion of the cue-racks your firm has 
‘sold during the last year were revolving cue- 
‘ racks, and what proportion of the other kind?” 

“A No; we cannot tell by the cost of them as they 
‘appear on the bills, because some of the other 
‘* cue-racks cost the same; we can't tell from the prices 
** they are sold at, because they go with the billiard 


“ tables. 


‘* rack by itself. 
“ liard tables there is no way of telling what kind of 
‘‘arack is sold; they are sold as a part of the outfit; 
‘‘ the prices are the same, whether the ordinary cue- 
‘“ rack is furnished with the table or a revolving cue- 
If we sell an East Lake wall rack that 


“ rack. 


“ costs three dollars and seventy-five cents and a 


Mr. Imhaus, in his testimony at folio 129, in 


It is very seldom that we sella cue- 
In selling them with the bil- 
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‘‘ revolving cue-rack that costs the same, the 


‘“ profit is the same, of course.” 


The same state of facts existed with regard to 


the defendant. 


Evidence of Imhaus, folios 118 and 119; of 
Eckhart, folios 151 to 158. 


The Master found and decided that the de- 
fendant had sold two hundred and ninety-four 
infringing cue-racks. While we do not think 
there was any fair basis for making the number 
nearly so large, we shall not ask the Court to 
wade through the testimony to decide whether 
the number was right or wrong. We will rest 
ihis branch of the case upon the proposition 
that there was no evidence introduced which 
justified the Master in finding that there was a 
profit of eleven hundred and seventy-six dollars, 
ov in fact any amount whatever made by the de- 


fendant on the sales of the revolving cue-racks. 


The rule of law applicable to the taking of ac- 
countings in patent cases, is summarized by this 
Court in the case of Dobson .vs. Hartford Carpet 
Company, 114 U.3S., 444 and 445, in the follow- 
ing language: 


‘This Court has, in a series of decisions, laid 
‘‘ down rules as to what are to be regarded as 
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‘ profits to be accounted for by the defendant,’ 
and what as ‘actual damages,’ in suits for the 
infringement of patents; and no rule has been 
sanctioned which will allow, in the case of a 
patent for a design for ornamental figures, 
created in the weaving of a carpet, or imprint- 
ed on it, the entire profit from the manufacture 
and sale of the carpet, as profits or damages, 
including all the profits from the carding, spin- 
ning, dyeing and weaving, thus regarding the 
entire profits as due to the figure or pattern, 
unless it is shown, by reliable evidence, that 
the entire profit is due to the figure or patterh. 
[tis a matter of common knowledge, that there 
is an infinite variety of patterns-in carpets, and 
that, between two carpets, of equal cost to 
make, and equal merit as to durability of fab- 
ric and fastness of color, each with a pattern 
pleasing to the taste, one having a design free 
to be used, and the other a design protected 
by a patent, the latter may or may not com- 
mand in the market a price larger than the 
former. If it does, then the increased price 
may be fairly attributed to the design; and 
there is a solid basis of evidence for profits or 
damages. But, short of this, under the rules 
established by this Court, there is no such 
basis. The same principle is applicable as in 
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‘‘ patents for inventions. The burden is upon 
“ the plaintiff, and, if he fails to give the neces- 


‘ 
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sary evidence, but resorts, instead, to inference 
“and conjecture and speculation, he must fail 
“for want of proof. There is another sugges- 


“tion of great force. The carpet with the in- 
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fringing design may be made on an infringing 
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‘loom, and various infringing processes or mech- 
“anism or carding, spinning or dyeing may be 
“used in making it, and if the entire profit in 
‘making and selling it is necessarily to be at- 
“ tributed to the pattern, so it may as well, on 
“ principle, be attributed to each of the other 
“ infringements, and a defendant might be called 
‘on to respond many times over for the same 
‘amount. There is but one safe rule—to re- 
** quire the actual damages or profits to be es- 
tablished by trustworthy legal proof. 

‘It is not necessary to cite at length from the 
eases decided by this Court on the subject. It 
is sullicient to refer to them as follows: Liv- 
“ ingston vs. Woodworth, 15 How., 546; Seymour 
“vs. McCormick, 16 How., 480; Mayor of New 
“ York vs. Ransom, 23 How., 487; Mowry vs. 
‘“ Whitney, 14 Wall., 620; Philip vs. Nock, 17 
“ Wall., 460; Littlefield vs. Perry, 21 How., 205; 
“ Birdsall vs. Coolidge. 93 U. 8., 64; Cawood Pat- 
ent, 94 U.5S., 699; Blake vs. Robertson, 94 U.S., 
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“vs. Thorne, 111 U. 8., 122. The true rule, 
‘* which applies also to a patent for a design, was 
‘* formulated thus, by this Court, in Garretson vs. 
‘* Clark: ‘The patentee must, in every case, give 
‘“ “evidence tending to separate or apportion the 
“* “defendant's profits and the patentee’s damages 
‘“* between the patented feature and the unpat- 
“ ‘ented features, and such evidence must be 
“*reliable and tangible, and not conjectural or 
‘* speculative; or he must show, by equally re- 
“*liableand satisfactory evidence, that the profits 
“and damages are to be calculated on the whole 
‘+ machine, for the reason that the entire value 
“of the whole machine, asa marketable article, 
‘“*is properly and legally attributable to the 
‘“* natented feature. The case of Manufacturing 
“ Co. vs. Cowing, 105 U.5., 203, was a case fall- 
‘ing within the last clause of the rule thus 
“ stated, and was an exceptional case, as was 
“stated by the Chief Justice,in the opinion. 
“The general rule was recognized in that case, 
“and the exception was made in regard to the 
‘ oil well gas pump there involved, because there 
“was only a limited and local demand for it, 
“which could not be, and was not, supplied by 


‘any other pump.” 


728; Garretson vs. Clark, 111 U. S., 127; Black 
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The Master for some reason was very partial 
to the testimony of Mr. Imhaus. At folio 46 


the Master in his report says: 


‘Mr. Imhaus testifies that when he was in the 
‘‘ employ of respondent the price asked for the 
‘revolving racks when he sold them was ten 
‘ dollars each; that when he entered the employ 
‘of respondent in March 1879, the list price of 
“the latter for these racks was reduced to 
‘ten dollars, having been prior to that time : 
higher figure. His testimony in this regard is 
‘not disputed.” 


‘“ The average profit of respondent upon each 
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of the two hundred and ninety-four revolving 


‘racks sold by him as aforesaid is, therefore 


* 


concluded to have been four dollars, making 
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his total profits upon said racks eleven hun- 


~ 
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dred and seventy-six dollars.” 


The foregoing extract states what is in fact the 
Masters basis for the accounting. / was not 
proved by the testimony that the defendant actually sold 
the cue racks for the prices named in his price list. 
The evidence is that they sold billiard tables with 
the entire outfit at certain or rather uncertain 
prices. The cue-racks were not sold by themselves 
and no one can possibly tell how much the cue- 
racks, either of the complainant or of the defend- 
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ant, were sold for. It appears that competition 
was close and the outfits were sold at different 
times and to different customers at different 
prices. It does not appear that the price lists 
governed the prices at which sales were made. 
In fact, we think the Court will take judicial 
notice of the fact that manufacturers usually 
have price lists but usually sell at large discounts 
below those price lists. This same witness, lm- 
haus, testifies at folios 118, 119 and 120 as 


follows: 


‘“(.—Do you know how much the Brunswick 
“and Balke Company get apiece for them when 
“they sell them ? 

“(The same objection by respondent.) 

“ A.—Kight dollars. When Mr. St. Germain sold 
“them I believe his list price was ten dollars, 
‘when I was there. 

“ Respondent objected to, and moved to strike 
‘“‘ out the last clause of the testimony of the wit- 
“ ness on the ground thatif Mr. St. Germain had 
‘a price list the list is the best evidence.) 

“The Witness—When I was employed by Mr. 
“St. Germain ten dollars is what I asked for 
“them when I sold them. While 1 was em- 
“ ployed by Mr. St. Germain these revolving cue 
“ racks used to go with the tables as a part of the out- 
“¢ fit when the table was sold. In such cases they did 
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not make a charge for the cne-rack. The idea was 
that the table was sold with the complete out- 
fit. The cost of the table was first calculated 
and the selling price of each one of those arti- 
cles was added. I would not call that giving a 
cue-rack away. If a man ordered a different 
kind of cue-rack he had to pay so much extra 
'—that is, if he ordered any kind of an extra 
cue-rack he would be charged the price over 
and above what an ordinary cue-rack costs. 
For instance, Mr. Scott paid seventy-five dollars 
for his cue-rack, which was made to order. 

‘“ Cross-examination of Louis A. [mhaus: 

“In response to questions of Mr. Wheaton, 
‘the witness testified, on cross-examination, as 
follows: 

‘When I say that competition is close in the 
billiard-table business, | mean that one runs 
after a cnstomer and the other one runs after 
him, and deductions are made. For instance, if 
‘we ask a man three hundred and fifty dollars 
for a table, they will offer him one for three 
hundred, and he comes back and we offer it to 
him for two hundred and ‘seventy-five, and so 
on. The profit which is made by the Bruns- 
wick and Balke Company here is figured at 
about one hundred per cent. but that is out- 
side of expenses—-that is not net. For instance, 
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a billiard table that we wonld sell for 
“three hundred and _ fifty dollars proba- 
“ bly would cost us, laid down here, as | 
figure, about a hundred and seventy-five dol- 
‘‘ lars, not more; but then, outsid: of that, we have 
‘a good many outside expenses—traveling expenses, 
sloon expenses, and so forth—that is not inelnded. 
‘If I sell you a table to-day, we figure the cost 
of all the articles that go with it, and it aver- 
ages about one hundred per cent. profit, with- 


eo 


a 
~~ 


a 
~ 


~~ 
a 


. 
° 


‘out calculating city expenses, and traveling 
“expenses, and saloon expenses, or any of 


“ those things.” 


Not a single witness in the case fires, or attemats to 


fia, the prices at which the défendants sold those cue- 


racks. 


There was no justification in the Master's 
throwing out Dreypolcher’s testimony, which was 
neither contradicted. nor impeached, and falling 
back upon that of Imhaus which was so largely 
contradicted and largely impeached by such con- 
tradiction, and then holding that the defendant 
had received in money ten dollars each for the 
cue-racks merely because Imhaus testified that 
ten dollars was the amount fixed by the price 
list, especially as Imhaus himself testifies that 
the companies were competing and selling their 
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goods under regular prices and also testifies that 
there were so many other ‘“ outside’ expenses 
connected with the business which made the nef 
profits much less than they would appear when 
such other expenses were not taken into the 


account. Record, folios 119 and 120. 


The witnesses all agree that the cue-racks 
sold by defendant were obtained by him in the 
following manner: He employed the wood-work- 
ing manufacturers to turn and bore and bring to 
him all the different pieces which would make 
up the entire cue-rack when they were put to- 
gether. They were brought to the defendant 
simply turned and bored and in separate pieces, 
or, as one witness and the Master terms it, in a 


‘‘ knock down” condition. See the Master's re- 


port, fol. 44. 


The principal witness and nearly the only tes- 
timony given as to the cost.to the defendant of 
putting the cue-racks together, staining, furnish- 
ing and finishing them up, was the witness Drey- 
polcher, and his testimony, which is in the rec- 
ord, folio 133 to folio 143. 


lor some reason or other entirely unaccount- 
able to us, the Master refused to give any cre- 
dence to Mr. Dreypolcher’s testimony. The 
Master says in his report at folio 44: 
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‘“‘Asto the amount of laborand expense required 
‘to be expended upon them before they were 
‘ready for the market, respondent's foreman 
“has testified upon the reference, but his state- 
‘ments are so obviously exaggerated that no 
“weight has been given by the Master to his 


‘ testimony.” 


Mr. Dreypolcher was neither impeached nor 
contradicted, nor were his statements ‘ ob- 
viously,’ or, as we believe, at all, exaggerated. 
His testimony was to the effect that it was one 
day's work for a man to take the parts of a re- 
volving cue-rack brought in the knocked-down 
condition, put them together, and stain, rub, 
varnish and finish the cue-rack, Not a single 
witness has testified that it would not require 
that much time to do all of that work. Some 
have testified as to the length of time that it 
would require to do some particular acts which 
comprised only a part of the work of putting 
together and finishing up the cue-rack ready for 
sale, but none have contradicted Mr. Drey- 
poleher. However, this is probably unimport- 
ant, as no profits were proved in any way. It 
only assists to show whether the Master's report 
is a fair one or not. The main fact is that there 
is no evidence which proves at what priccs the 
defendant sold the revolving cue-racks. Nor is 
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there any evidence to show or prove that he 
ever received a dollar for those cue-racks more 
than what they actually cost him. In fact there 
is no evidence to show or prove that he did 
not actually lose money on the manufacture and 
sale of those revolving cue-racks. 

According to the rules laid down by this Court 
as before cited, the burden of proof is upon the 
complainant to establish the faet that the de- 
fendant received more inoney for the cue-racks 
than he paid out for them; and as he has not 
established such fact, the second exception of 
the defenda +t to the Master's report should have 


heen allowed. 


There is also another reason why the excep- 


tion should have been allowed. 
The rule before quoted is as follows: 


‘The patentee must, in every case, give evi- 
‘dence tending to separate or apportion the 
“ defendant's profits and the patentee’s damages 
‘“ between the patented feature and the unpat- 
“ented features, and such evidence must be re-. 
“liable and tangible, and not conjectural or 
‘ speculative; or he must show, by equally reli- 
‘able and satisfactory evidence, that the profits 
* and damages are to be calculated on the whole 


‘ machine, for the reason that the entire value of 
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* the whole machine as a marketable article, is 
‘* properly and legally attributable to the patented 
‘ feature.” 


The patentee has not complied with either of 
the foregoing alternatives. The patented feature 
of the cue-rack is its being revolving instead of 
being stationary. Not the slightest attempt has 
been made by the patentee to show any difference 
in money value between the racks which revolved 
and those which did not. No attempt is made 
to separate or apportion the defendant's profits 
and the patentee’s damages between the patented 


and unpatented features. 


[t is in evidence that there was no absolute 
necessity for the revolving cue-racks. The re- 
volving cue-racks performed no essential service 
that was not performed by the straight cue-racks. 
They held cues and did nothing else. The 
straight cue-racks were, of course, open for the 
defendant to sell without infringing upen any 
patent. The evidence shows that the profits upon 
the ordinary cue-racks were the same as they 
were upon the revolving cue-racks. They cost 
the same and they sold for the same. The most 
that can be said for the revolving cue-racks is 
that they struggled for awhile to get into fashion 


and ultimately failed. The patent expired Janu- 
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ary 7th, 1885. They have since been open to 
the defendant and the public to make and use, 
but the defendant and the public have declined 
to use them. They have gone entirely out of 
fashion. We have before referred to the testi- 
mony which shows this. Record, folios 160, 151 


and 152. also last half folio 136. 


? 


There is nota particle of evidence which has the 
least tendency to show that the defendant made 
a single dollar more by selling the revolving cue- 
racks than he would have made if he had sold 
the straight cue-racks. Neither is there a par- 
ticle of evidence which proves that he could not 
have supplied the straight cue-racks in every 
instance in which he supplied a revolving cue- 
rack. It is not shown that he would have lost 
the sale of a single cue-rack or a single billiard 
table if he had absolutely refused in every in- 


stance to sell a revolving cue-rack. 


There is, therefore, no value proved for the 
invention, nor is there a particle of evidence 
which proves that the defendant ever received a 
dollar for the invention, however extensive his 


infringements may have been. Our case, there- 


fore, comes under the rule of law as laid down 


by this Court to the effect. 


As no evidence was introduced tending to 
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separate or apportion the defendant's profits or 
the patentee’s damages between the cue-racks 
which revolved and those which did not revolve, 
and as no evidence was introduced tending to 
show that the entire value of the revolving cue- 
racks as marketable articles was owing to the 
fact that they revolved, no profits or damages 
were legally proved, and none should have been 
allowed. 


Neither has there been any attempt made to 
prove that the complainant has suffered any 
damages to his business, or otherwise on account 
of the making and selling of revolving cue-racks 
by the defendant. 


We respectfully urge; that upon all the grounds 
the decree should be reversed, and an order made 
that the complainant's bill should be dismissed. 


M. A. WHEATON, 
Solicitor for Appellant. 


" i A 
camel 


- = - 


~~ SUPREME COURT OF THE UNITED STATES. © 
OCTOBER THRM., 1889. 


No. 25Y¥. 


FERDINAND DE St. GERMAIN, 
A ppellant, 


EMANUAL BRUNSWICK. 


APPEAL FROM THE CircuIT CourT OF THE UNITED STATES, FOR 
THE DistTRIcT OF CALIFORNIA. 


BRIEF FOR APPELLEE. 


se eeeestinemetnemesttittinemnettiensntittticmettimsetaaetn 


WILLARD PARKER BUTLER, 
JOHN L. BOONE, 


Counsel for Appellee. 


C. G. Burgoyae’s Printing Business, Cor. Walker and Centre Sts.. N. Y¥. 


‘ . > 
t \ te 
ee | ; ees 
" . ei a 
% 


* 
# 


Oo see 4 
ee. > Sead re > 
>: ee saesaiied 
tet s ee eee ee 


ou ow eee ia 


Pte So: oe 
b. ewe o™ nan 
age ae ee Oe 


tL ey 


In the Supreme Court ofthe United States, 


OCTOBER TERM, 1889. 
No. 257. 


on 


FERDINAND DE Sr. GERMAIN, 
Appellant, 


VS. 


EMANUEL Brunswick, 
Appellee. 


APPEAL FROM THE Crrcurr Court or THE UNITED STATES 
FOR THE District oF CALIFORNIA. 


APPELLEE'S BRIEF. 


Statement of Facts. 


The Letters Patent No. 72,969, on which this suit 
is based, were issued to Emanuel Brunswick, the appellee 
herein, on the 7th day of January, 1868, for an “ Im- 
proved Billiard Cue Rack.” 

The distinctive feature of the invention was its adap- 
tation to be mounted on bracket bearings against a wall, 
so that the rack could be revolved upon its bearings 
above and below, in order to admit of an inspection of 
the billiard cues, and permit any one of them to be 
easily removed. 
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The invention was a decided improvement because it 
economized space upon the walls, was a much neater 
rack than the old style rack, extending along the 
wall, and permitted a player to select one of a number 
of cues from the rack from his position in front of the 


same without moving from one point to another in front 
of the rack. 


THe CHicaGco Suir. 


In January, 1875, the patentee commenced a suit in 
equity in the Cireuit Court of the United States, in 
and for the Northern District of Illinois, against John 
M. Brunswick, Moses Bensinger, Anton F. Troescher 
and Leo Schinidt to restrain an alleged infringement 
upon the patent. The defendants appeared and an- 
swered in said suit, denying that Emanuel Brunswick 
was the inventor of the improvements in cue racks de- 
scribed and claimed in said letters patent, and that 
said letters patent were void. Testimony was taken 
in said case and the matter fully argued before the 
Court, whereupon Judge BuLopGerr, of the United 
States Cirenit Court, on May 17th, 1877, rendered a 
dlecree therein finding and adjudging that said 
Emanuel Brunswick was the true and first inventor of 
the invention described and claimed in said letters 
patent, and adjudging and decreeing that said letters 
patent are good and valid in law, and that the defend- 
ants had infringed upon the rights guaranteed by the 
patent (see Transcript, Exhibit C, page 97, to and in- 
cluding page 109). : | ; 

The defendant's answer in this case avers that the 
Illinois suit was fraudulent and collusive, but, as the 
Court will observe, no testimony whatsoever was of- 
fered on this point, and the complainant's own evidence 
as to the good faith of the suit at fol. 216, page 74 of 
the Transcript, is absolutely uncontradicted. 
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THe PrReEsENT Scrr. 


This suit was commenced in October, 1880, in the 
United States Circuit Court, in and for the District of 
California, by the filing of a bill in equity, page 1. 
Subpoena was duly issued and served, and on the 16th 
day of February, 1881, the defendant filed a demurrer 
in the suit (see Demurrer, page 5, Transcript), whereby 
the respondent, by his counsel, attempted to have the 
Court declare the letters patent void on its face for 
want of invention. This pleading was obviously frivo- 
lous. There is no such ground of demurrer, “ that the 
complaint does not describe or set forth any new or 
useful invention or discovery, or any invention or 
discovery patentable under the Patent Laws of the 
United States,” Such defenses must be raised by plea or 
answer. 


Walker on Patents, 446. 


After argument and submission of the points raised 
by counsel, the Court made an order overruling the de- 
murrer (‘Transeript, pages 6 and 7), allowing the de- 
fendant to answer upon payment of costs, which was 
done. 

The answer of the defendant denies the validity of 
the patent sued on, denies its utility or value, denies 
that any substantial defense was made to the Chicago 
suit, alleges that the Jatter suit was fraudulent and col- 
lusive, and sets up a number of prior patents to antici- 
pate the invention. Finally, it denies infringing upon 
the patent. 

The only attempt made to invalidate the patent was 
by way of anticipation, and for this purpose the de- 
fendant set up at the hearing three prior patents, but by 
no means all of the patents set forth as anticipatory in the 
answer. The only prior patents offered in evidence by 
way of anticipation were Letters Patent No. 18,042, is- 
sued to Farrar & Farrar, August 25th, 1857, for Im- 
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provement in Self Waiting Tables, Transcript, pages 
111-113; Letters Patent No. 19,773, issued toG. W. 
Hagey, March 30th, 1858, “ Improvement in Self Wait- 
ing Tables,” pages 114-116, Transcript; Letters 
Patent No. 18,740, issued to Edward Gleason, December 
Ist, 1857, for “ Improvements in Revolving Bottle Cas- 
ters,” pages 116-118, Transcript. 


The Issues. 


The first issue raised by the answer is the validity of 
the patent. No attempt was made to invalidate the 
patent by the proofs other than an attempt to have the 

Jourt declare that no invention was involved in making 

a billiard cue rack to revolve when self-waiting tables 
and revolving casters had been previously made to re- 
volve. No expert was called. The defendant alone 
attempted to show the anticipation by his own testi- 
mony, which was given as to this poiut under objection, 
as he admitted that he was not even a_ practical 
mechanic (Transcript, fol. 264, p. 89). The whole of 
his testimony on page 92 amounts to nothing in view of 
this admission. 

No claim was made by defendant that a revolving 
rack for holding billiard cues had ever been made be- 
fore complainant’s invention. By referring to the 
drawing of complainant’s patent Exhibit A, page 124, 
it is plain to be seen that the cue rack is supported be- 
tween two brackets N, N', which are secured against a 
vertical wall. This feature alone is sufficient in the 
absence of evidence to show that such construction had 
been used before, to support the claim of invention, but 
the entire construction and arrangement is new. It 
provided a simple cue rack that occupied but little 
space and could be placed in an angle or corner of a 
room entirely out of the way. The player can stand in 
one position and turn the rack so as to present each 
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cue for his inspection without moving from his place. 
It is cheaper than a flat rack, yet is much more de- 
sirable. It was shown that in billiard saloons wall 
space was desirable for hanging pictures, etc., and that 
ordinary racks could not be put in where there was 
paneling on the walls. The revolving rack economized 
wall space and could be used in places where other 
racks were out of the question (Trans., p. 85, fol. 251). 

The invention was therefore useful as well as orna- 
mental. 

The self-waiting tables of Farrar and Hagey were 
simple turn-tables supported horizontally on a central 
post so as to rotate in a horizontal plane and in no way 
suggest a revolving rack supported on a wall by two 
brackets, one below and one above the rack, and the 
same may be said of Gleason’s table caster. Neither 
of the devices represented in these patents could be 
used as a revolving wall rack for billiard cues. Com- 
plainant’s rack does not infringe either of said prior 
patents, hence they cannot anticipate his invention. 

The mere fact that a revolving billiard cue rack could 
not be practicallly constructed to operate on the prin- 
ciple of construction shown in these self-waiting tables 
and table-caster devices is evidence that it required 
invention to make a revolving rack that would operate 
practically for holding billiard cues. 

Judges BLopGetr and Sawyer were both satisfied 
that complainant’s patent did involve invention and 
that the patent was valid. It would be subversive of 
the patent system to hold that because one thing had 
been adapted to be held in a revolving table every other 
method of mounting and arranging a rack to adapt it 
for special uses would be within the ordinary knowledge 
of a mechanic. 

Suppose the patentee of one of the self-waiting tables 
or of the table caster had handed his patent to a skill- 
ful mechanic and requested him to make a revolving 
rack to hold billiard cues, could that mechanic, without 
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inventing anything, lave proceeded by the simple 
knowledge of his trade and made a rack like complain- 
ant’s? Weapprehend not. The first thing he would 
say is that a rack built on this principle must stand on 
the floor and be supported on it. This would bring 
the rack too low. The billard player would have to 
vet down on his knees to examine the cues as the table 
was revolved. The next thing that would suggest 
itself would be that a special table must be made 
elevated high enough above the floor for the 
turn table to rest on to bring the cues opposite 
the eyes of the player. He would then find that the 
weight of the table resting on its lower support only 
would make the table “ wobble” and turn so hard that 
it would be almost impossible to revolve it. If this 
should be the case, and we contend it is a fact, then he 
would say that the idea was impracticable, and besides 
this it would be in the way and would consequently be 
« nuisance. It was only when the new idea of using 
two brackets, one as a gearing above and the other as 
a bearing below, was thought of, and the placing them 
on the wall so asx to place the ruck within reach and yet 
out of the way that the practicability of the revolving 
idea for this purpose would be apparent, and to do 
this would require invention. Why? Because there 
Was no similar device in existence, nothing to work from 
to enable the mechanie to know how it would operate. 
The idea must first be thought of, then the parts must 
be adapted to the new arrangement, and even then the 
constructor would have to test the practicability of the 
plan, for who can foresee how a new arrangement and 
adaptation of a thing will operate until it has been tried 
and demonstrated ? 

It has been recently held by this Court in the Tele- 
phone Cases, 126 U.S., 572, that where a new use of an 
old thing consists in combining it with other things 
in a new organization, invention is present. Therefore 
if the appellee had done nothing more than to take the 
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revolving table or the caster and combine them with a top 
bearing, and support the whole on brackets in such a 
manner that the organization could be used for holding 
billiard cues, this would be invention. 

Again this Court has said in Cantrell vs. Wallick, 117 
U.S., 689; “ A great majority of patents are for im- 
“ provements in old and well known devices, or on 
‘ patented inventions. Changes in the construction of 
“an old machine, which increase its usefulness are pat- 
‘entable * * * Soanew combination of old de- 
“ vices, whereby the effectiveness of a machine is 
“ increased, may be made the subject of a patent.” 
Citing Loom Co. vs. Higgins, 105 U. S., 580. 

Hence in view of this doctrine if the appellee had 
done nothing more than to make such an improvement 
upon the table castor, or the revolving table as would 
enable it to be used as a billiard cue rack, it would 
nevertheless under the decisions of this Court amount 
to invention. 

The essence of an invention has been happily de- 
fined by this Court in Valve Co. vs. Gauge and Valve, 
113 U. S., 157; as the “thing which gives success” to 
the patented article. And it was there held that the 
change which gave the success, even though small in 
view of previous structures, constituted invention. 
Therefore, as the revolving cue-rack filled a want, met 
with immediate demand, and was, as was testified by 
one witness, “all the go,” it is apparent that the change, 
even assuming that there was merely a change of the old 
caster or self-waiting table into a cue-rack, was an 
invention within the doctrine there laid down. 

Moreover, the burden of proof is upon the defendant 
to establish the facts set up by him, to show lack of 
novelty, beyond a reasonable doubt (Cantrell vs. Wal- 
lick, 117 U. S., 691). 

Defendant has offered no testimony on the question 
of Jack of novelty other than his own, and as will be 
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seen hereafter, his own testimony is of such a character 
that it is not entitled to any weight with this Court. 

But, as has been seen above, the patentee went a 
great deal further and did a great deal more. There are 
a variety of additional elements found in the cue rack 
as described, which are put together. in a novel manner, 
moreover the rack itself is novel, and operates quite dif- 
ferently from the table rack and casters, and accom- 
plishes what the latter cannot possibly accomplish. 

The considerations above discussed make this a com- 
plete case of invention under the rules laid down by 
the law and the authorities. They answer fully every 
requirement of the patent law. The simplest inven- 
tions are often the most diffleult to conceive. It is 
easier to carry the mind to an entirely new problem 
than to pick a flaw in or add to an old one. The long 
existence and use of a device familiarizes the mind with 
it, and itis difficult to disassociate it from itself to 
convince the mind that some other way would be a 
better way. In this sense the discovery of James Har- 
lev that molten metal could be caused to take a rotary 
motion by injecting the metal diagonally into the mould 
was a new invention (McClurg vs. Kingsland, 1 How., 
202), and so with scores of the most important inven- 
tions. 

We apprehend, therefore, that no difficulty will be 
found in sustaining Judges Biopcerr and SAWYER in 
their decisions on this point. 


THe Derense or Bap Farru tv THE CHICAGO SvIT: 


[t is submitted that this defense is not entitled to 
any consideration whatsoever. With regard to the 
defense in the Chieago case the testimony of Emanuel 
Brunswick from question 12, page 74, to answer to 
question 14, same page, Transcript, shows that the suit 
was not friendly nor was it compromised before the 
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decision. Defendant put in no testimony whatever 
on this point ; consequently the allegations of collusion 
und fraud in the answer amount to nothing. The record 
is in evidence in this suit and speaks for itself. Mr. 
Brunswick's testimony on this point is positive and un- 
contradicted, and must be controlling on the Court. 


‘ THe INFRINGEMENT. 


The infringement of the patent by the defendant was 
fully proven. St. Germain testifies (Q. 1, p. 91 to an- 
swer to Q. 3, p. 92, Transcipt) that he had made cue 
racks like Exhibit B within three years, and on page 
22, fol. 70 (in 1884), he says: “I have had some of 
“them (revolving cue racks) made this year,” showing 
that he continued his infringement after the suit had been 
begun. The identification by complaimant’s witnesses 
of racks similar to Exhibit B. which had been sold by de- 
fendant is complete, and not rebutted. : This is sufficient 
under the ruling of this Court in Bennet vs. Fowler, 8 
Wall., 445. 


The Accounting. 


The Master finds in and by his report that the 
proofs show that the defendant had made and sold 294 
infringing cue racks, and reports the gains and _ profits 
received by defendant to be $1,176. 

This finding is based upon a record which would 
justify a finding a hundredfold the amount. 


CHARACTER OF TESTIMONY. 


The character of the testimony given by the defend- 
ant and his witnesses is certainly most extraordinary. 
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The attention of the Court is particularly directed to 
the testimony of the appellent, St. Germain, on pages 
28, 29, 30 and 31 of the Transcript. 

The Master could not refrain from directing the at- 
tention of the Court to the unlawful and contemptuous 
actions of the appellant (see Master’s Report, lines 39 
to 41) Transcript, where he has called special attention 
to it. 

He says: ‘ The Master feels compelled to particu- 
‘larly direct the attention of the Court, not only to 
“ the facts above referred to relating to the falsification 
** of entries in respondent's books of account, but also 
“ to the character of the testimony he has given upon 
“ the reference.” 

How the defendant could have dared to appeal such 
a case to this Tribunal is beyond comprehension. One 
would think that the appellant would for very shame 
have paid the judgment in fuil, in the hope of thereby 
being able to hide the record forever. Instead of that 
he brings it into this Court, and offers it to the eriti- 
cism of the Supreme Judges of the land. 

It clearly appears from the record that after the 
Circuit Court had rendered its interlocutory decree ad- 
judging that the appellant had infringed upon the 
patent, appellant deliberately instructed his fuctotum 
Eckhardt to alter the books (see testimony on page 30 
of Transcript), so that they would not show what style 
of cue racks had been sold. The Master detected 285 
falsified entries. 

He says in his report (fol. 40, page 12): 

“ Respondent’s order books being produced it be- 
“came apparent, from an inspection of them, that 
“changes had been made in many of the charges 
‘“ therein since they had been originally entered; and 
“after a careful and laborious examination of said 
“ order books, ten in number, the Master was satisfied 
“ that entries with reference to revolving cue racks to 
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“ the number of two hundred and eighty-five, had been 
** falsified.” 

A spirit of perversity and rebellion which is not tol- 
erated in a court of equity is exhibited by the appellant 
St. Germain in his answer to the very first question 
asked him on the accounting (see Ans. to question 1, 
pg. 16, Transcript) and is continued throughout the 
accounting. In his answer to question 2, pg. 16, he 
says that it is impossible to make a statement from his 
books showing the number of revolving cue racks made 
and sold by him, and that he had attempted to make 
such a statement, but could not do so, and this knowing 
that he had changed the books apparently to prevent any 
statement being made. He subsequently did produce 
what he claimed was a correct statement, and then the 
Master discovered the changes in the books. It is sub- 
mitted that this Court will find that St. Germain’s tes- 
timony is unworthy of belief from first to last. 


RESUME. 


It is believed that it will be apparent from the foregoing 
resume of the evidence that the appeal is perverse, and 
is taken merely for the purpose of delay. It would 
have been supposed that the appellant would have con- 
sidered himself fortunate in being able to get off upon 
the easy terms imposed by the Court and the Master. 
From beginning to end the appellant appears to have 
aimed at delay. His first proceeding was to demur to the 
bill. His demurrer being overruled, an answer attacking 
the good faith of the Chicago suit was filed. On the 
hearing before the Examiner no testimony concerning 
the Chicago suit was offered. The interlocutory decree 
was entered May 12th, 1884. On August 17, 1885, de- 
fendant made a motion to amend the answer, setting up 
failure of complainant to mark his cue racks with the 
word “ patented,” after the Master had discovered the 
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changes in his book, at the hearing on December 34, 
Iss84. This motion was decided May 20th, 1886, 
against «defendant after the appeal to this Court had 
been filed. On the hearing before the Examiner he 
produced no expert testimony. He admitted that he 
was not an expert, and yet at the same time testified 
as to the alleged anticipation of complainant's patent 
by three patents which he produced. Add to this his 
extraordinary conduct before the Master, his admission 
of the infringement (fol. 272); his admission that he 
had changed the entries in his books, or directed the 
sume to changed (fol. 101), and his subsequent attempt 
to avoid payment of damages by attempting to amend 
his answer so as to allege that complainant had omitted 
to mark his racks “ patented ” after the Master had dis- 
covered the changes in the books, in the apparent hope 
that he might thereby escape payment of the damages 
which would probably be and were awarded to com- 
plainant ; all of these facts go to show that this appeal 
is 2 most unusual one, and that it is prosecuted in no 
ordinary spirit. 


Conclusion. 


It is therefore respectfully submitted that this case is 
one in which the appeal has been proseeuted merely for 
delay, and that, as the same has delayed the judgment 
of the inferior Court, the judgment of said Court should 
be affirmed with damages at the rate provided by Rule 
23 of this Court, together with interest and costs. 

WILLARD ParKER BUTLER, 
JOHN L. Boone. 
Counsel for Appellee. 
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JOSEPH LODGE ET AL. VS. AMANDA TWELL. 


1 In the District Court of 2nd Judicial District, Deer Lodge 
County, Montana Territory. 


v8. 
RicHARD TWELL e¢ al 


Statement on Appeal. 


The cause came on for trial on the pleadings herein set forth. 


AMANDA TWELL t 


2 Complaint. 


In the District Court, 2nd Judicial District, Deer Lodge County, 
Montana Territory. 


AMANDA TWELL, Plaintiff, 
v8. 
RicHarp Tweet, JosepH Lopge, and Samuet Beaumont, De- 
fendants. 


Now comes the above-named plaintiff and for cause of action 
against the above-named defendants complains and alleges that on 
the 17th day of December, 1883, at a regular term of this court, 
held in Deer Lodge county, Montana Territory, in an action wherein 
this plaintiff was plaintiff and the defendant, Richard Tweil herein, 
was defendant, a decree of said court was made and entered in the 
words and figures following, to wit: — .! 


“In the District Court, 2nd Judicial District, Deer Lodge County, 
Montana Territory. December Term of Court, 1883. 


AMANDA TWELL, er 


v8. 
RicHaRD TwELL, Def’t. 


3 This action having come on regularly for trial on the 17th 
day of December, A. D. 1883, before a jury regularly im- 
anelled and sworn, the plaintiff appearing by W. W. Dixon and 
.R. Whitehill, her attorneys, and the defendant by Thomas L. 
Napton, his attorney, and the jury having heard the evidence and 
arguments and being instructed by the court and having duly ren- 
dered their verdict and findings in answer to the questions and is- 
sues submitted to them by the court, which verdict and findings are 
herein filed and entered, and the court having adopted as its own 
the said verdict and findings of the jury, and being fully advised in 
the premises, it is ordered, adjudged, and decreed by the court that 
the bonds of matrimony heretofure existing between plaintiff and 
defendant be dissolved and that they be fully divorced from each 
other, and the court, having examined the case and being advised 
in the premises, finds that fifty (50) dollars per month is a fit, rea- 
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sonable, and just sum to be allowed plaintiff for her alimony and 
maintenance. It is therefore ordered, adjudged, and decreed 
4 by the court that defendant pay to plaintiff during her nat- 
ural life or until the further order of this court the sum of 
fifty (50) dollars per month, the first payment to be made on the 
day of the date of this decree and subsequent payments on the 
same date of each month thereafter. 

It is further ordered, decreed, and adjudged by the court that 
defendant, within 15 days from the date of this decree, give security 
for the payment of said sums decreed to plaintiff for alimony and 
maintenance, as above mentioned, to plaintiff, by executing to 
plaintiff and filing in this court a bond, with two or more sufficient 
sureties, said bond and sureties to be approved by John C. Robin- 
son, Esq., who is hereby appointed by the court a master in chan- 
cery for that purpose, in the sum of five thousand (5,000) dollars 
conditioned for the payment by defendant to {the plaintiff of the 
said sum of fifty (50) dollars per month, as herein ordered to be 
paid. It is further ordered, adjudged, and decreed that upon the 

failure of the defendant to give said bond as above provided 
D within said 15 days from the date of this decree he be adjudged 

guilty of contempt of court, and that such proceedings may 
thereupon be had to enforce and secure the payments of said sums 
allowed for alimony and maintenance as may be necessary and proper 
and according to the practice of the court in such cases. It is further 
ordered, adjudged, and decreed that the court may make such alter- 
ations in the allowment for alimony and maintenance berein pro- 
vided as shall appear reasonable and just, and may require defend- 
ant to give other and further or additional security for the payment 
of such alimony and maintenance as of that herein allowed. 

It is further ordered and decreed by the court that the motion of 
plaintiff hereinbefore filed for an order on defendant to pay plain- 
tif! temporary alimony and costs and expenses of suit, including 
counsel fees, be sustained so far as relates to counsel fees, and that 
defendant pay forthwith to plaintiff, as her counsel herein, the sum 
of two hundred (200) dollars on account of counsel fees, and on his 

failure to do so that he be adjudged guilty of contempt 
6 of court. 

[t is further ordered, adjudged, and decreed that plaintiff 
have and recover of defendant her costs of this action, taxed at 
forty-one ;°,?; dollars, and she have execution therefor. 

Dated this 17th day of December, A. D. 1883. 

WM. J. GALBRAITH, Judge.” 


That the defendant, the said Richard Twell, has failed to obey 
the said decree in this, that he has not paid the monthly install- 
ments for alimony and maintenance now due as provided for in said 
decree, and has utterly failed to give the security ordered in said 
decree for the payment of said alimony and maintenance or any 
security whatever, but on the contrary has departed from the Ter- 
ritory of Montana without making any provision whatever for the 
payment to plaintiff of said alimony and maintenance as provided 
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for in said decree, and that his whereabouts are unknown to this 
plaintiff; that there is now due to plaintiff from the said Richard 
Twell the monthly installments of $50.00 each ordered 
7 in said decree to be paid on the 17th days of the months 
of January, February,and March of the year 1884, amount- 
ing in all to the sum of $150.00; that said sum remains wholly un- 
paid, and that plaintiff has no security for the payment to her by 
the said Richard Twell of said amount; that on the 22d day of 
December, A. D. 1883, or about the time the said Richard Twell 
was the owner of and possessed of certain real estate of the value of 
about $1,200 and of certain personal property consisting of promis- 
sory notes, Deer Lodge county script and credits, horses, wagons, 
household furniture, implements, and utensils of various kinds, all 
of the value of about $5,000; that on or about the said 22nd day 
of December, A. D. 1883, and after the entry of the aforesaid decree 
of this court, the said defendant, the said Richard Twell, in con- 
templation of a departure from the said Territory of Montana for 
the purpose of evading the payment of the sums of money 
ordered in said decree and — avoid the process of this court 
for the enforcement of said decree, made a_ pretended sale 
and assignment of his said property to the defendants, 
8 the said Joseph Lodge and Samuel Beaumont; but for 
what exact amount this plaintiff does not know and cannot 
state; that on the said 22d day of December, 1883, the said defend- 
ant, the said Richard Twell, executed and delivered to the defend- 
ants, the said Joseph Lodge and Samuel Beaumont, an instrument 
in writing, of which the following is a copy, to wit: 


This indenture, made this the 22nd day of December, in the year 
of our Lord one thousand eight hundred and eighty-three, between 
Richard Twell, party of the first part,and Joseph Lodge and Samuel 
Beaumont, the parties of the second part, witnesseth: That the said 

arty of the first part, for and in consideration of the sum of twelve 
ws tee dollars, lawful money of the United States of America, to 
him in hand paid by the said parties of the second part, the receipt 
whereof is hereby acknowledged, has granted, bargained, sold, and 
conveyed, and by these presents does grant, bargain, sell, and con- 
vey, unto the parties of the second part and to their heirs and as- 
signs forever the following-described real estate, to wit: Lot 

9 number one (1), in block number fifteen (15), and lots num- 
ber four and five (4 & 5), in block number five (5), of the 

town of Deer Lodge, in the county of Deer Lodge and Territory of 
Montana, said lots being numbered according to the official plat of 
said town on file in the office of the recorder and clerk of said county, 
together with all and singular the tenements, hereditaments, and 
appurtenances thereunto belonging or in any wise appertaining, and 
the reversions and remainders, rents, issues, and profits thereof, 
and also all estate, right, title, interest, property, possession, claim, 
and demand whatsvever, as well in law asin equity, of the suid 
party of the first part of, in, or to the said premises and every a 
and parcel thereof, with the appurtenances ; to have and to hold all 
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and singular the said premises, together with the appurtenances, 
unto the said parties of the second part and to their heirs and as- 
signs forever. 

In witness whereof the said party of the first part has hereunto 


set his hand and seal the day and year first above written. 
RICHARD TWELL. [sEAt.] 


10 Signed, sealed, and delivered in the presence of— 
GEORGE S. MILLER. 
LEW. COLEMAN. 


TERRITORY OF or agg “ 
County of Deer Lodge, 


On this 22d day of December, A. D. 1883, personally appeared 
before me, a notary public in and for the Territory of Montana, 
Richard Twell, personally known to me to be the person described 
in and who executed the foregoing instrument, and who acknowl- 
edged to me that he executed the same freely and voluntarily and 
for the uses and purposes therein mentioned. 

Witness my hand and official seal, a notary public, the day and 
year above written. 

[ NOTARIAL SEAL. ] WM. H. TRIPPET, 
Notary Public. 


Filed for record Dec. 27, 1883, at 12 minutes past 1 o’clock p. m. 
THOMAS WARD, 
County Recorder. 


That the property so sold and assigned is of the value of 
11 about $6,200.00; that the said sale and assignment of said prop- 
erty to the said Joseph Lodge and Samuel Beaumont were 
fraudulent and void as against plaintiff, and were intended and made 
for the purpose of delaying, hindering, and defrauding her by putting 
it out of her power to enforce her rights under the aforesaid decree; 
that the said Lodge and Beaumont knew of the said decree of this 
court, and knew that the said Twell was disposing of his property 
to evade payment of said decree, and sold and assigned to them the 
said property to prevent the aforesaid decree from being enforced. 
That the said Lodge and Beaumont knew that the said Twell 
intended to leave the country to avoid the process of this court, and 
bought and consented to the assignment of said property to them 
for the purpose of enabling the said Twell to leave the country, and 
to prevent the said decree from being enforced and defraud of the 
rights of this plaintiff under the said decree, and to hinder, delay, 
and defraud her in enforeing the said decree. 
12 That the defendant, Richard Twell, has not any property 
within the jurisdiction of this court other than that embraced 
in the sale and assignment aforesaid, of which the said $150 now 
due and the other sums to become due on said decree could be sat- 
isfied and paid in whole or in part; and unless the said property 
can be applied to the payment of the sums now due and hereafter 
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to become due in said decree, the same must remain wholly un- 
paid. Wherefore the plaintiff demands judgment— 

1. That the said sale and assignment by the defendant, Richard 
Twell, to the said Joseph Lodge and Samuel Beaumont may each 
be declared fraudulent and void as against this plaintiff. 

2. That a receiver of all the property and effects of the said Rich- 
ard Twell which have at the time of the entry of said decree of 
divorce and at the time of the said sale and assignment to the de- 
fendants, the said Joseph Lodge and Samuel Beaumont, or at any 
time thereafter — be appointed. 

3rd. That the defendants, Joseph Lodge and Samuel Beau- 

13 mont, be adjudged to account for all the property received by 

them under either the sale or assignment aforesaid, and for 

all proceedings arising from any and all sales thereof, and for the 

rents, issues, and profits thereof, and deliver the same to such re- 
ceiver. 

4. That the defendants be in the meantime enjoined from dispos- 
ing of any of said property or paying away any of the proceeds 
thereof or in anywise interfering therewith. 

5. That the said receiver be directed to sell the said property and 
to pay out of the proceeds the said sum of $150.00 now due and all 
other sums that may be due and unpaid to plaintiff under said de- 
cree of divorce at the time of said sale, and the costs and expenses 
of this action, and hold the balance subject to the order of this 
court to be paid on the aforesaid decree. 

6. For such other and further relief as to the court may seem fit, 
and meet in the premises. 


W. W. DIXON & H. R. WHITEHILL, 
Att’ys for Plaintiff. 


14 TERRITORY OF MONTANA, \ i 
County of Deer Lodge, : 


H. R. Whitehill, being first duly sworn, says as follows: Iam one 
of the attorneys of the plaintiff in this action. I have read the fore- 
going complaint and know the contents thereof, and that the facts 
therein stated are true, to my best know!edge, information, and be- 
lief. The reason this verification is not made by the plaintiff is that 
she is not within the county of Deer Lodge, which is the county 


wherein I reside. 
H. R. WHITEHILL. 
Subscribed and sworn to before me this 11th day of April, A. D. 
1884. 
R. L. DAVIS, Clerk. 


To this complaint defendants, Lodge and Beaumont, presented 
the following demurrer, to wit: 


AMANDA TWELL. 
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15 Inthe District Court, 2d Judicial District, Deer Lodge County, 
Montana Territory. 


AMANDA TwWELL, Plaintiff, 


vs. 
RicHArD TwELL, JoserpH LopGeE, and SaAMuEL Beaumont, De- { 
fendants. 


Now come the above-named defendants, Joseph Lodge and Samuel 
Beaumont, and demur to the plaintiff’s complaint filed herein, and 
for cause of demurrer assign the following: 

1. That said complaint does not state facts sufficient to constitute 
a cause of action. : 

2. That said complaint is ambiguous, unintelligable, and uncer- 
tain in this: It does not appear from said complaint by whom the 
promissory notes were made, the dates, the amounts, or value thereof ; 
nor are the dates, numbers, or amounts, or value of the county scrip 
mentioned in the said complaint, nor the names of those to whom 

issued, nor the number of horses or wagons alleged to have 
16 been sold by defendant, Richard Twell, to those defendants, 
or their value; nor is there any description of the furniture, 
implements, or utensils, or the value thereof, stated in said com- 
plaint. 
THOS. L. NAPTON. 


The court, however, overruled this demurrer; to which ruling 
defendants Lodge and Beaumont excepted. 

Defendants Lodge & Beaumont then, on the 26th day of April, 
1884, file- the following separate answer: 


In the District Court of the Second Judicial District in and for 
Montana Territory, County of Deer Lodge. 


AMANDA Twett, Plaintiff, 
vs. 
Ricuarp Twe tt et al., Defendants. 


Now come the defendants, Joseph Lodge and Samuel Beau- 

17 mont, by their attorneys, Sharp & Napton and Knowles & 

Forbis, and, for their separate answer to plaintiff’s complaint 
herein, — and deny— 


1. That the said above-named defendant, Richard Twell, ever at 
any time,in contemplation of a departure from the Territory of 
Montana or otherwise or for the purpose of evading the payment of 
the sums of money ordered in said decree or otherwise to avoid the 
process of this court for the enforcement of said decree or otherwise, 
made a pretended sale or assignment of the property to these de- 
fendants. 
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2. That the sale and assignment of the property described in 
plaintiff ’s complaint to those défendants were fraudulent or void as 
against plaintiff, or that the same was intended or made for the pur- 
pose of delaying, hindering, or defrauding plaintiff by putting it out 
of her power to enforce her rights under said decree or otherwise. 
3. That these defendants knew that the said def’t Twell was 
disposing of his property to evade payment of said decree or 
18 knew that he sold and assigned to them the said property to 
prevent the aforesaid decree being enforced. 

4. That these defendants knew that the said Twell intended to 
leave the country to avoid the process of this court or for any pur- 
pose whatever, or that they bought or consented to the assignment 
of said property to them for the purpose of enabling the said Twell 
to leave the country or to prevent the said decree from being en- 
forced, or in fraud of the rights of plaintiff under said decree or 
otherwise, or to hinder, delay, or defraud plaintiff in enforcing said 
decree, or any other wrongful purpose. 

And for a further and a separate defense these defendants set forth 
that wherever the defendant, Richard Twell, may. be he has plenty 
of funds and property with which to comply with the terms of said 
decree and out of which the same can be enforced, as defendants are 
informed and believe. | 

Therefore these defendants ask that they may be sent hence with 

their costs. 
19 SHARP & NAPTON, 
KNOWLES & FORBIS, 
Att’ys for Def’ts Lodge & Beaumont. 


TERRITORY OF MONTANA, . ons 
County of Deer Lodge, 


Joseph Lodge, being first duly sworn, on oath doth depose and 
say that he is one of the defendants in the above action; that he has 
heard read the foregoing answer and knows the contents thereof, and 
that the facts therein stated are true, to his own knowledge, except 
as to those matters therein stated on their information and belief, 
and that as to those matters he believes it to be true. 

JOSEPH LODGE. 


Subscribed and sworn to before me this 28th day of April, 1884. 
R. L. DAVIS, Clerk. 


a 


To this answer plaintiff made the following replication : 


20 Inthe District Court, 2d Judicial District, Deer Lodge County, 
Montana Territory. 


AMANDA Twe tt, Plaintiff, 
v8. 
JosePpH LopGe, Samuet Beaumont, and Ricnarp Twe tt, De- 
fendants. 


Now comes the above-named plaintiff and, replying to the answer 
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of defendants, denies, upon information and belief, that said defend- 
ant ‘T'well has plenty or any funds or property with which to com- 
ply with the terms of the decree mentioned in the complaint or out 
of which the same can be enforced, and plaintiff avers that if said 
Twell has any such funds or property they are not nor is he within 
the jurisdiction of this court, as plaintiff is informed and believes. 

W. W. DIXON, 

H. R. WHITEHILL, 

Alt’ys for Plaintiff. 


Upon the trial of this cause, by permission of court. defend- 
21 ants Lodge and Beaumont filed this amendment to their an- 
swer: 


In the District Court, &c. 


AMANDA TWELL, Plaintiff, 
8 


v8. 
RicHarp TWwE Lt et al., Defendants. 


Now comes the above-named defendants, Joseph Lodge and Samuel 
Beaumont, and, by permission of court,.makes this amendment to 
their answer, and denies Ldeny J that the value of the property sold or 
assigned to these defendants, Lodge and Beaumont, as specified in 
plaintiff’s complaint, was at the time of the purchase thereof of the 
value of six thousand two hundred dollars or any greater value than 
about three thousand five hundred dollars. 

SHARP & NAPTON, 
KNOWLES & FORBIS, 
Att’'ys for Lodge & Beaumont. 


TeRRITORY OF MONTANA, \ ss: 
County of Deer Lodge, ve 
Here follows the usual verification of the defendants Lodge & 
Beaumont: 


22 In the District Court of the 2d Judicial District of Montana 
Territory, County of Deer Lodge. 


AMANDA TWELL, Plaintiff, — 
vs. 
RicHarpD TWELt, Joserpn LopGe, and Samue.t Beaumont, Defend- 
ants. 


This is an action, in the nature of a creditor’s bill, brought to set 
aside the sale and conveyance of certain property specified in the 
complaint to the defendants Lodge and Beaumont by the defendant 
Richard Twell as fraudulent and void. A special reference to the 
complaint is here made for a statement of the nature of the action. 
The cause, being regularly called, was tried before the court, a jury 
having been expressly waived. 


=—_ -_ —— 
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Thereupon the plaintiff introduced the following witness, JosepH 
Longe, one of the defendants, who testified : 


“I was acquainted with Richard Twell; I saw him last about 
three months ago at Bismarck ; he wrote to me to come and see him. 
I have heard from him once since by letter from Wisconsin ; 

23 he was then at Melliland ; this was some time in October. I 
saw him in September at Bismarck ; he wanted me to come 

and see him; I owed him some money.. I told him when I saw him 
about the suit—that we had been sued. It was Christmas last that 
I saw him the last time in this place. I saw him here on that day, 
but did not speak to him. I heard that he left thatday. I did not 
know that he was going away; he did not tell mehewas. The real 
estate he sold me is mentioned in a deed. He sold me some horses 
and a wagon; I don’t know the number of horses; he did not know 
the number. I bought some notes; I did not figure up the amount 
of the notes. I got some county scrip, but did not figure up the 
amount. I purchased his household furniture; this was not worth 
much. I bought about two hundred pounds of grain; I bought 
four houses and the lots they were on; this is the real estate. e 
paid Twell three thousand dollars in money for the property, two 
thousand down and one thousand afterwards. I knew of the 
divorce proceedings between plaintiff and defendant, Richard 

24 Twell. I was a witness in that case. I knew that 
a decree had been entered against Twell for the payment of 
alimony to plaintiff, and that he was required by an order of the 
court to give a bond in the sum of $5,000.00 to secure the payment 


‘to plaintiff of the alimony. He asked me to go on the bond, which 


I refused todo. He said he could not give the bond required of 
him. Idid not know he was goingaway. I knew about how many 
horsts he had. I knew as well as he did. I did not figure up the 
amount of the notes or of the scrip at the time of purchase. He 
wrote to me he wanted me to come and see him ot Bismarck. He 
paid my expenses. I told him when I saw him in Bismarck about 
this suit. I paid him five hundred dollars of the money on this 
sale after the suit was commenced. I got a letter from him in Oc- 
tober. I do not now know what was in the letter. I destroyed it. 
I did not know he was going away at the time he sold me this prop- 
erty. He told me he wished to sell to enable him to settle the de- 

cree with his wife and be done with it. I never took any 
25 advice from Mr. Napton about the sale. I asked Mr, Trippet 

at the time of the sale if Twell could sell the property, and 
he said yes. I don’t know whyI asked him except I wished to 
know. I have sold the scrip I got. I don’t know now how much I got 
for it. I had other scrip besides this lot. Some of my scrip I paid 
as our taxes and some I sold to the county treasurer of this county. 
I had a note I got of Twell against Thomas C. Irvine of $300.00 and 
over; one against Ed. Irvine for $100.00, and one against Tatro, the 
blacksmith, of $300.00, and a note against Jack Williams. I had 
no conversation that I remember with George Miller or Lew. Cole- 
man about Twell going away or about this sale. I went to Butte 
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to see Napton about the sale after this suit was brought. I was not 

in Butte with Twell. Twell told me he had a right to sell the prop- 

erty. I do not know whether Twell took advice about this matter. 

I did not ask him as to that. I do not know how much money 

Twell had. He had some notes, and he said he was collecting up 
his notes at the time I purchased this property. I do not 

26 know how much he was worth. He had the reputation of 
having eight or ten thousand dollars. 

I never heard from Twell directly while he was gone until I heard 
from him at Bismarck. I heard he was in England. Twelland I 
were friends. We were both born in England. Twell owed me for 
hay and ranching about $100.00. 

This was taken out of the $2,000.00. There was no agreement 
when the $1,000.00 was to be puid. It was to be paid as soon as we 
got the money, and from any source we could get it. There was no 
agreement that Twell was to have this property back. The furni- 
ture is up at our house. 

There were four houses. Two we have rented for about $20.00 
per month each. ‘The others we rented; one about one month for 
$6.00, and paid out that sum for repairs. 

Here is a list of the notes I got. Some I have collected a little 
interest on. ‘These are all the notes I have, and here is a memoran- 
dum of the notes paid and unpaid. Some of these notes are not 
worth their face ; some are worth nothing. Some of the notes I got I 

collected. 
27 I got between five and six hundred dollars worth of serip. | 
The notes on their face amounted altogether to $2,930.00. 
The scrip was in addition to this. 


Cross-examination : 


The amount of the notes which I considered good and those I 
have collected are of the value of $2,080.00. There was a mistake 
in the figures I gave above. The cayuses were five or six wild 
cayuses, unbroken. They would not bring over from $100.00 to 
$125.00 altogether. The houses had to be repaired. We have paid 
out about the amount we have received in rent for repairs. The 
houses are in that part of town where only women of bad reputa- 
tion live. The horses used in the team are not worth over $200.00 
and the wagon $75.00 or $80.00. A new wagon of the kind can be 
got for $90.00. The wagon had been used; and in the woods Twell 
talked to me several times about buying the property. I talked to 
my partner about buying it, and he at first opposed it. Finally I 

told him I thought there was money in it and he consented. 
28 I thought Twell had money enough to settle everything. I 

did not know Twell was going to leave the country. I have 
known T well for a nuinber of years. He cannot write and cannot 
read writing. The letter I received from him was written by some 
one else. I did not know what he wanted of me at Bismarck, ex- 
cept to talk about his wife and his troubles. I told him all about 
this suit. I examined the notes and the scrip at the time of the 
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sale and knew generally about the amount of the notes and about 
the amount of the scrip.” 


Redirect : 


“TI do not know whether or not the note of Jack Williams is worth 
anything or not. Five hundred of the $1,000 we owed Twell I 
paid to Napton before this suit was commenced on an order from 
T well.” 


SAMUEL Beaumont, being sworn, testified: “I and Lodge are 
partners. We have been partners for fifty years. I knew T well; 
he left here on last Christmas Day. He told me two hours before 
he left he was not going away; he said he was going to Butte, and 

would be back in a few days. I knew Twell for eight or ten 
29 ~=—s years; we were friends, but not intimate friends. I knew 

nothing about his business. He talked to me as well as to 
Lodge about buying this property, and said he wanted money to 
settle the suit against him by his wife—the divorce suit. I was a 
witness in the case of T well vs. Twell for divorce, and knew that a 
decree had been entered in favor of the plaintiff. I knew that 
Twell was required to give a bond in the sum of $5,000.00 to secure 
the payment to Mrs. Twell of $50.00 per month alimony. Twell 
wanted Lodge and myself to go on the bond, which we refused to 
do. Hesaid he could not give the bond, as noone would go on 
that kind of a bond. He said he had been trying to get the bond. 
I did not know he was going to leave. He said the day he left that 
he was not; that he was going to Butte, and would be back. He 
told me before we purchased the property and when he wanted us 
to purchase it that he was not going away, but wanted money to 
settle his suit with his wife.” 


BEAUMONT recalled : 


“I know the cayuses we bought of Twell; they were not 
30 worth much. Twell paid Valiton for them $12.50 each. They 
are not worth as inuch now as they were one year ago. All 
the horses, team and wagon, could not be worth over $400.00. The 
houses are in a disreputable part of town. I would not give any- 
thing myself for them if I had to collect the rent and look after 
them. There must have been from $500 to $600 worth of scrip. I 
never saw the notes until yesterday. We looked over the scrip. 
Lodge called of- the numbers. ‘Tweil told me before this trade that 
he was not going away. I asked him directly. His word was 
good to me. I believed him fully. I did not at first wish to 
into this trade, but finally I consented for Mr. Lodge to make it. 
The money we paid was our own money. Some we borrowed from 
a man working for us and some we had.” 


Lew. CoLEMAN, sworn, and testified : 
“T have lived in Deer Lodge about 15 years. I knew Twell for 
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about 14 years. He paid taxes on not to exceed $10,000. 
31 The houses are down in a part of town where whores live. I 

should say that the value of those houses are not to exceed 
from $800 to $1,000. I know nothing of the value of Twell’s prop- 
erty but what he listed for taxation.” 


The court finds the facts, in addition to the facts admitted by the | 
pleadings, to be as follows: 

1. That the property sold by defendant Twell to defendants 
Lodge & Beaumont was, at the time of said sale, of the value of at 
least $4,200.00, and that defendants Lodge and Beaumont have 
realized from the personal property sold since said sale the sum of 
about twenty-five hundred dollars, and still have all the real estate 
and personal property, of the value of at least $600.00, in their 
hands. ) 

2. That said sale to said Lodge & Beaumont was made by 

32 defendant Twell with the intention and for the purpose of 
hindering, delaying, and defrauding plaintiff in the enforce- 

ment of the decree mentioned inthe complaint and in the col- 
lection of the money therein ordered to be paid by defendant Twell. 

3. That at the time of said sale defendant Twell and said Lodge 
& Beaumont were and for 8 or 10 years before had been friends and 
were fellow-countrymen, all being of English birth. 

4. That at the time of said sale said Lodge & Beaumont knew of 
the decree mentioned in the complaint and of the liability of de- 
fendant Twell thereunder. 

5. That at the time of said sale said Lodge & Beaumont put the 
valuation of $1,200.00 upon the real property sold, but made no esti- 
mate of the value of the personal property, and did not estimate the 
notes or county scrip sold and did not know how many bonds they 

were to receive. 
33 6. That at the time of said sale said Lodge & Beaumont 
knew that said defendant Twell could. not give the bond re- 
quired by the decree, and that he was at the time selling or endeav- 
oring to sell his other personal property besides that sold to Lodge 
& Beaumont. 

7. That said defendant Twell really left Montana Territory within 
two or three days after the sale to Lodge & Beaumont, and has 
never since been within said Territory, and did not leave and has 
not now in said Territory any property whatever. - 

8. That the terms of the sale from said defendant Twell to said 
Lodge & Beaumont were that said Lodge & Beaumont should pay 
T well $3,000.00 for the whole property ; that they paid said Twell 
at the time $1,900.00 in money and $100.00 by giving said Twell 
credit for that amount, which he owed them, and agreed to pay the 
other $1,000.00 when able, no definite time for the last payment 

being agreed upon. | 
34 9. That after said Twell had left the country and about 
January, 1884, said Lodge & Beaumont paid $500.00 to 
Thomas L. Napton on an order from said defendant Twell. 
10. That afterwards and after the commencement of this.action 


Rag 
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in October, 1884, at the request of defendant Twell, by letter to de- 
fendant Lodge, said Lodge went to Bismarck, in Dakota Territory, 
and there met said Twell and paid him the balance of $500.00 on 
said sale. 

11. That at the time said Lodge & Beaumont paid said order to 
said Napton they knew that defendant Twell had absconded and 
sold his property with intent to defraud plaintiff, and they knew 
the same facts and had been served with summons in this action 
. before they made the payment at Bismarck, Dakota Territory. 

- 12. That from all the circumstances and facts in the case defend- 

ants Lodge & Beaumont, as men of ordinary prudence and sa- 

gacity, had reasonable cause to believe and know and to 

35 suspect, at the time of said sale to them, that said Twell 

made said sale with intent to hinder, delay, and defraud 

plaintiff in the enforcement and collection of her decree herein and 
the money due and to become due thereon. 

13. That said sale was fraudulent and void and made with intent 
to hinder, delay, and defraud plaintiff as aforesaid. 

The court finds, as conclusion of law, that plaintiff is entitled to 
the relief asked in her complaint herein. 


Dec. 27, 1884. 
WM. J. GALBRAITH, Judge. 


Thereupon the defendants filed their motion for judgment in 
words & figures following, to wit: 


36 Defendants’ Mo. for Judgment. 


In the District Court, 2nd Judicial ‘District, Deer Lodge County, 
Montana Territory. 


AMANDA TwELL, Plaintiff, 


v8. 
RicHARD TWELL, JosepH LopGe, and SaMuEL Beaumont, Defend- 
ants. 


Now come the defendants Lodge & Beaumont and move the court 
for judgment for their costs herein expended, notwithstanding the 
findings of the court, for the following reasons, to wit: 

1. That the complaint does not state facts sufficient to constitute 
a cause of action or to entitle plaintiff to the relief therein prayed 

) for or any relief whatever. 
2. That the findings of fact by the court do not show that the 
plaintiff had any lien upon any portion of the property therein 
, sought to be subjected to plaintiff, either by attachment or judg- 
| ment or otherwise. 

3. That findings numbered 3 and 5 are findings of conclu- 
37 sions of law and statements of evidence and not of fact and 
do not warrantany judgment whatever without the facts stated 

upon which to base the same. 
4. That there is no evidence upon which to base findings numbered 
2 and 11, for the reason that no witness testified that the sale by 
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Twell to Lodge & Beaumont was not taken by the said Lodge & 
Beaumont in good faith regardless of what Twell’s intentions may 


have been. 
KNOWLES & NAPTON, 
Alt’ys for Def’ts Lodge & Beaumont. 


To H. R. Whitehill and W. W. Dixon, att’ys for plaintiffs : 


Take notice that the above-named defendants will call up fora 
hearing the above motion at 2 o'clock p. m. May 4, 1885, or as soon 
thereafter as counsel can be heard in open court. 

KNOWLES & NAPTON, 
Att’ys for Def’ts Named. 


Service accepted and copy waived of the above notice and motion 


this 5th day of May, 1885. 
DIXON & WHITEHILL, 
Att’ys for Plaintiff. 


38 Notice of the above motion was given on the motion book. 


This motion came on for hearing in open court on the 25th 
day of May, 1885, and the following journal entry made of the 
action of the court and def’ts’ exception, to wit: 


Order Overruling Def’ts’ Mo. for Judgment. 


v8. 


AMANDA TWELL 
RicuarpD TWELt et al. 


The motion of defendants for judgment in favor of defendants on— 


the findings of the court herein is, upon consideration, overruled, 
and the decree in favor of plaintiff heretofore ordered is submitted, 
approved, signed, and ordered to be entered accordingly ; to which 
said rulings of the court overruling said motion of defendants for 
judgment and ordering that a decree in favor of plaintiff be entered 
the defendants, by their counsel, then and there excepted. 


We, the undersigned, att’ys for plaintiff and defendants 
39 named, do hereby certify that the foregoing statement of the 
evidence is correct and that the statement of the evidence 
therein set forth is all of the evidence given in the case and is correct. 
Dated June 26, 1885. 
H. R. WHITEHILL, 
One of the Att’ys for PIff. 
THOMAS L. NAPTON & 
KNOWLES & FORBIS, 
Alt’ys for Def’ts Lodge & Beaumont. 


Endorsed: Filed June 10, 1885. R. L. Davis, clerk. 


- ‘ 
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40 Errors of Law. 


The court erred in overruling defendants’ demurrer filed in this 
cause; to which ruling defendants Lodge & Beaumont excepted. 

2. The court erred in rendering judgment upon the complaint 
in this cause on the ground that the same does not state facts suffi- 
cient to constitute a cause of action. 

3. The court erred in entering the decree made in this cause on 
the ground that the findings of fact do not show that the said 
plaintiff had any judgment which was a lien on any of the property 
described in the complaint or that she had in any manner any lien 
upon said property or a lien upon any property whatever. 

4. That what purports to be findings of fact from and including 
No. one to and including finding No. ten are not findings of fact, 
but only statements of evidence, and should not have been found as 
facts; they are not findings upon which any decree could be 

based. 
41 The court erred in its conclusion of law that plaintiff 
was entitled to the relief demanded in her complaint or any 
part of it. The findings of fact did- not show that she had any such 
standing as to permit her to attack the sale to defendants Lodge & 
Beaumont, as she is not shown to be a judgment creditor or to have 
any lien upon the property or any claim upon the same. 

The findings of fact are insufficient to warrant the court in set- 
ting aside the sale of all the property specified in the decree. 

That the court erred in overruling defendants’ motion for judg- 
ment and in signing the decree in favor of plaintiff herein, as speci- 
fied in defendants’ exception on the journal of said court of May 


25, 1885. 
THOMAS L. NAPTON anp * 
KNOWLES & FORBIS, 
Alt’ys for Def’ts Lodge & Beaumont. 


Endorsed: Filed June 10, 1885. R. L. Davis, clerk. 


42 Amendments to Statement on Appeal. 
Title of cause & court. 


Proposed amendments of the re to defendants’ statement on 
appeal. 


1. (Erased.) 

2. In the evidence of Joseph Lodge, after the words “and one thon- 
sand afterwards,” insert as follows: “ I know of the divorce proceed- 
ings between plaintiff and defendant, Richard Twell. I was a wit- 
ness in that case. I knew that a decree had been entered against 
Twell for the payment of alimony to plaintiff, and that he was re- 
quired by an order of the court to give a bond in the sum of $5,000.00 
to secure the payment to plaintiff of the alimony. He asked me 
to go on the bond, which I refused to do.” 
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3. In the evidence of Samuel Beaumont, after the words “the 
divorce suit,” insert the following: “I was a witness in the case of 
Twell vs. Twell for divorce,and knew that a decree had been entered 
in favor of the plaintiff. I knew that Twell was required to give 
a bond in thesum of $5,000.00 to secure the payment to Mrs. 
43 Twell of $50.00 per month alimony. Twell wanted Lodge 
and myself to go on the bond, which we refused to do. He 
said he could not give the bond, as no one would go on that kind of 
a bond. He said he had been trying to get the bond. 
W. W. DIXON anv H. R. WHITEHILL, 
Att’ys for Plaintiff. 


Service of the foregoing amendments to defendants’ statement 
on appeal accepted this — day of June, 1885. 
‘KNOWLES & FORBIS, 
Att’ys for Defendants Lodge & Beaumont. 


The above amendments agreed to, and it is hereby stipulated that 
the same may be incorporated with original statement of evidence. 


June 24, 1885. 
KNOWLES & FORBIS, 
Att’ys for Lodge & Beaumont. 
H. R. WHITEHILL, 
One of Att’ys for Plaintiff. 


Filed June 16, 1885. R. L. DAVIS, Clerk. 


44 Order Overruling Demurrer to Complaint. 


At a regular term of the district court of the second judicial dis- 
trict of the Territory of Montana in and for the county of Deer 
Lodge, begun and held at the court-house, in said county, on Mon- 
day, the 21st day of April, A. D. 1885. 

Present: Hon. William J. Galbraith, judge presiding; W. Y. 
Pemberton, district attorney; James B. B. “McMaster, Esq., sheriff ; 
Reuben L. Davis, clerk. 

Amongst other proceedings the following were had, to wit: 


SaTurDAy, April 26th, 1885. 
Title of cause. 


The demurrer to the complaint herein is, upon consideration, 
overruled ; to which ruling the defendants except, and the defend- 
ants, Jose oh Lodge and Samuel Beaumont, are allowed until Mon- 
day, April 28, A. D. 1885, at 9 o’clock a. m., to file their answer to 
said complaint. 
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45 Order for Default of Defendant Twell and Proceedings at Trial of 
Cause. 


In the District Court of the Second Judicial District of the Territory 
of Montana in and for the County of Deer Lodge. 


At a regular term of said court, begun and held at the court-house, 
in said county, on Monday, the lst day of December, A. D. 1885. 
Hon. William J. Galbraith, judge presiding. 
“ —W. Y. Pemberton, district attorney. 
James B. McMaster, Esq., sheriff. 
Reuben L. Davis, clerk. 
Amongst other proceedings the following were had, to wit: 


On SaturpDAy, December 6, 1884. 
Title of cause. 


Now come plaintiff and the defendants, Samuel Beaumont and 
Joseph Lodge, by their counsel, and plaintiffs make- proof of service 
of summons herein upon the defendant, Richard Twell, and move- 
the court that the default of said defendant be entered; which 

said motion is sustained, and it is ordered that the default 
46 of said defendant Twell be entered, and plaintiff is granted 
leave to file their substitute replication herein in place of 
lost replication formerly filed by them, and this cause comes regu- 
larly on for trial upon the complaint, answer, and replication herein, 


and, by consent of parties hereto, in open court, the right of trial of 


this cause by a jury is expressly waived, and witnesses, to wit, Jo- 
seph Lodge, Samuel Beaumont, Lew. Coleman, and George Miller, 
are sworn on the part of plaintiff, and, pending their examination, 
court adjourned until Monday, December 8, 1884, at 9 o’clock a. m. 


Monpbay, December 8th, 1884. 
Title of cause. 


Now again come counsel for plaintiff and defendants Lodge & 
Beaumont and the trial of this cause is resumed, and witnesses are 
examined and the testimony is closed, and this cause is argued and 
submitted to the court and taken under advisement. 


SaTURDAY, December 27, 1884. 
Title of cause. 


47 This cause having heretofore been tried and submitted to 
the court and the court having considered matters finds for 
the plaintiff, which findings are submitted in writing and are 

ordered to be filed ; and it is further ordered that judgment in favor 

of plaintiff be entered in accordance with said findings. 
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In the District Court of the 2d Judicial District, County of Deer 
Lodge, Montana Territory. 


v8. 
KicHarpb Twe tt et al., Defendants. 


To H. R. Whitehill and W. W. Dixon: 


You will hereby take notice that defendants Lodge and Beaumont 
have this day filed in the above court their statement on appeal. 
Dated this 11th day of June, 1885. 
THOS. L. NAPTON anp 
KNOWLES & FORBIS, 
Attys for Lodge & Beaumont. 


AMANDA TWELL, Plaintiff, ; 


Service accepted & copy waived this 10th day of June, 1885. 
H. R. WHITEHILL, 
Att’y for Plaintiff. 


Filed June 10, 1885. 
R. L. DAVIS, Clerk. 


48 Defendants’ Notice of Motion for Judgment. 


v8. 


AMANDA TWELL \ 
RIcHARD TWELL et al. 


To Dixon & Whitehill, att’ys for pl’ff: 


You will hereby take notice that the defendants Lodge & Beau- 
mont will move the court on the 4th day of May, 1885, for a judg- 
ment on the findings of the court in the above cause. 

KNOWLES & FORBIS, 
SHARP & NAPTON, 
Ait’'ys for Def’ts. 


49 Order Overruling Defendants’ Motion for Judgment and Order 
for and Approving Decree. 


At a regular term of the district court of the second judicial dis- 
trict of the Territory of Montana in and for the county of Deer 
Lodge, begun and held at the court-house, in said county,on Monday, 
the fourth day of May, A. D. 1885. 

Present: Hon. Wm. J. Galbraith, judge presiding; W. Y. Pember- 
ton, district attorney ; James B. McMaster, Esq., sheriff; Reuben L. 
Davis, clerk. 

Amongst other proceedings the following were had, to wit, on 
Monday, May 25th, A. D. 1885: 


Title of cause. 


The motion of defendants for judgment on the findings of the 
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court herein in favor of defendants is, upon consideration, overruled, 
aud the decree in favor of plaintiff heretofore ordered is submitted, 
approved, signed, and ordered to be entered accordingly; to which 
said rulings of the court overruling the said motion of de- 
50 fendants for judgment and ordering that a decree in favor of 
plaintiff be entered the defendants, by their counsel, then and 
there excepted. 


In the District Court, 2d Judicial District, in and for Montana Ter- 
ritory, County of Deer Lodge, M. T. 


AMANDA TWELL 
v8. 
Ricuarp Tweet, JosepH Lopece, and Samuet Beaumont. 


Be it remembered that the defendants Lodge & Beaumont, by their 
attorneys, before the decree was entered in this casepupon due notice, 
move the court for a judgment on the findings of the court herein 
on the ground that the said findings did not warrant the judgment 
or decree asked of the court in this cause, and upon due argument 
and upon due consideration the court finds that said-findings are 

sufficient, and overruled plaintiff’s motion for judgment; to 
51 which ruling defendants Lodge & Beaumont, by their att’ys, 
Knowles and Nupton, then and there excepted, and ask the 
court to sign this their bill of exceptions. 
WM. J. GALBRAITH, Judge. 
Deer Lodge, May 25, 1885. 


Endorsed: Filed May 25th, 1885. R. L. Davis, clerk. 


Decree. 


In the District Court, 2d Judicial District, Deer Lodge County, 
Montana Territory. 


AMANDA TwWRLL, Plaintiff, 
v8. 
RicHarp TWELL, JosepH LopGe, and SaAMuEL Beaumont, De- 
fendants. 


This cause came on regularly for trial on the 6th day of Decem- 
ber, A. D. 1884. 
Messrs. Dixon and Whitehill appearing as counsel for plaintiff 
and Sharp and Napton and Hiram Knowles, Esgqrs., for the defend- 
ants, Lodge and Beaumont. 
52 The default of Richard Twell, who, it appeared, had been 
duly served with summons, having been entered, a trial by 
jury having been expressly waived by the respective parties, the 
cause was tried before the court without a jury; whereupon wit- 
nesses on the part of plaintiff and defendants were duly sworn and 
examined ; and the evidence being closed the cause was submitted 
to the court for consideration ; and, after due deliberation thereon, 
the court files its findings in writing and orders that a decree be 
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entered herein in favor of plaintiff in accordance therewith ; where- 
upon, by reason of the law and the findings aforesaid, it is ordered, 
adjudged, and decreed by the court that the sale and assignment, 
as alleged in plaintiff’s comp!aint herein, by the defendant, Richard 
Twell, to the defendants, Joseph Lodge and Samuel Beaumont. be, 
and the same are, declared fraudulent and void as against this plain- 
tiff. 

It is further ordered, adjudged, and decreed that a receiver of all 

the property and effects of the said Richard Twell which he 
53 had at the time of the entry of said decree of divorce men- 

tioned in plaintiff’s complaint herein and which said Twell, 
on or about the 22nd day of December, 1885, sold and conveyed to 
the defendants, Lodge & Beaumont, or either of them by deed or 
otherwise, to wit: 

Certain personal property, consisting of promissory notes, Deer 
Lodge county scrip, credits, horses, wagons, household furniture, 
implements, and utensils of various kinds, adjudged to be of the 
value of at least $4,200.00, and the following-described real estate of 
the adjudged value of $600.00 or thereabouts, to wit: Lot number 
one (1), in block fifteen (15), and lots numbered four and five, in 
block number five, in the town and county of Deer Lodge, Montana 
Territory, said lots being numbered according to the official plat of 
said town on file in the office of the recorder of said Deer Lodge 
county, be appointed, and Howard H. Zenor is hereby appointed as 
such receiver; and it is further ordered, adjudged, and decreed that 

the defendants, the said Joseph Lodge and Samuel Beaumont, 
ot account for all property received by them or either of them 

under either the sale or assignment before mentioned and 
for all proceeds arising from any or all sales thereof, and for the 
rents, issues, and profits thereof, and that they deliver forthwith 
the same and the possession thereof to the said Howard H. Zenor, 
as such receiver. 

And it is further ordered, adjudged, and decreed that the said 
Howard H. Zenor shall sell the said property, both personal and 
real, so delivered to him, at publie auction, after giving at least 
three weeks’ notice of the time and place of said sale, by advertise- 
meut published at least once a week in some newspaper published 
in said Deer Lodge county, and deliver to the purchaser or pur- 
chasers thereof possession of said property so sold, and execute and 
deliver to such purchaser or purchasers deeds of-such real property 
so sold, and that he pay out of the proceeds of such sales— 

1. The costs and expenses of such sales and a reasonable 
5d compensation to himself for his services as such receiver ; and 

2. All sums ordered to be paid by defendant Twell to 
plaintiff and now due under and by virtue of said decree of 
divorce above mentioned, and that said receiver hold the balance of 
the proceeds of said sale subject to the order of court in the above- 
mentioned decree of divorce between plaintiff and defendant, Rich- 
ard Twell, in this court, and which said decree is of date December 
18, A. D. 1883. It is further ordered, adjudged, and decreed that 
plaintiff have and receive of defendants, Joseph Lodge and Samuel 
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Beaumont, her, plaintiff’s, costs of this action, taxed at $40.06, and 
that plaintiff have execution therefor. 
Done in open court this 25th day of May, A. D. 1885. 
WM. J. GALBRAITH, Judge. 


Filed May 25th, 1885. 
R. L. DAVIS, Clerk. 


56 Notice of Appeal. 
Title of court & cause. 


To H. R. Whitehill and W. W. Dixon, Esqrs., attorneys for plain- 
tiff: 

You will hereby please take notice that the defendants, Joseph 
Lodge and Samuel Beaumont, in the above-entitled action hereby 
uppeal to the supreme court of Montana Territory from the judg- 
ment entered in the above-entitled cause on the 25th day of May, 
A. D. 1885, in favor of plaintiff and against the above defendants, 
and from the whole and every part thereof. 

HOMAS L. NAPTON anp 
KNOWLES & FORBIS, 
Att’ys for Defendants, Lodge & Beaumont. 


Dated 2d day of July, 1885. 


We hereby accept service of above notice of appeal and copy 
thereof this 2d day of July, A. D. 1885. | 
H. R. WHITEHILL, 


Att’y for Plaintiff. 


Filed July 2d, 1885. 
R. L. DAVIS, Clerk. 


57 Undertaking on Appeal. 


In the District Court of the 2nd Jud. District in and for Montana 
Territory, County of Deer Lodge. 


AMANDA TwELL, Plaintiff, 
v8. 
RicHaRD TwELL, Josepn LopGe, and Samuet Beaumont, De- 
fendants. 


Whereas the above-named defendants, Joseph Lodge and Samuel 
Beaumont, have in the above-entitled action appealed to the supreme 

‘court of Montana Territory from a decree of the above court in the 
' abvve-entitled action entered in the above-named district court 
against the above-named defendants and in favor of the above- 
named plaintiff on the 25th day of May, A. D. 1885, which decree 
set aside the sale of certain personal property and real estate in said 
complaint herein specified made by the said Richard Twell to said 
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defendants, Lodge and Beaumont, and the appointment of a receiver 
to take possession of said property, and for said Lodge & 
58 Beaumont to deliver to said receiver the possession of said 
property, and for said receiver to hold possession of said prop- 
erty and sell the same, and to hold the proceeds of said sale for the 
benefit of plaintiff: 

Now, therefore, in consideration of the premises and of such ap- 
peal, we, the undersigned residents and freeholders of the above 
county of Deer Lodge, do hereby jointly and severally undertake 
and promise on the part of said appellants that the said appellants 
will pay all damages and costs which may be awarded against said 
defendants, Lodge and Beaumont, on the appeal or on the dis- 
missal thereof, not exceeding three hundred dollars, to which amount 
we acknowledge ourselves jointly and severally bound. And 
whereas the said appellants, Lodge and Beaumont, are desirous of 
staying the execution of the said decree so appealed from, we do 
further, in consideration of the premises, jointly and severally un- 
dertake and promise and do acknowledge ourselves jointly and sev- 

erally and severally bound in the further sum of three thou- 
59 sand dollars to the said plaintiff, and promise that the said 

defendants, Lodge and Beaumont, will obey the order of the 
appellate court as to the personal property specified in plaintiff’s 
complaint upon appeal, and deliver or account for the same to the 
receiver appointed in this case ; and, further, that they will not com- 
mit or suffer to be committed any waste on the real estate specified 
in said complaint and decree, and that if the said decree appealed 
from be affirmed or the appeal dismissed, they, the appellants, will 
pay the value of the use of said real estate and the occupation 
thereof from the time of the appeal until the delivery of the pos- 
session thereof; and, further, that said appellants will pay all costs 
and damages which may be awarded against them herein not ex- 
ceeding the said sum of three thousand dollars. 

Signed, sealed, and dated this the 2nd day of July, A. D. 1885. 

LEWIS COLEMAN. - Ht =| 
HENRY G. WARD. [L.s. 


TERRITORY OF MONTANA, 
County of Deer Lodge, } , 

60 Lewis Coleman and Henry G. Ward, being first duly 

sworn, on oath doth each depose and say for himself that he 

is a resident and freeholder in the above Territory; that he is 

worth the sum of thirty-three hundred dollars over and above all 

liabilities and just debts, exclusive of property exempt from exe- 


cution. 
LEWIS COLEMAN. 
HENRY G. WARD. 


Subscribed and sworn to before me this the 2nd day of July, A. 


D. 1885. 
R. L. DAVIS, Clerk. 


Approved « filed July 2d, 1885. 


R. L. DAVIS, Clerk. 


~~ 
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In the District Court of the 2nd Jud. District of Montana Territory 
in & for Deer Lodge County. 


AMANDA TWELL \ 
v8. 
RICHARD TWELL et al. 


Upon the statement on appeal in the above-entitled cause in said 
court appears the following endorsement: 
“Filed June 10, 1885. R. L. Davis, clerk.” 


61 TERRITORY OF MONTANA, \ ss 
County of Deer Lodge, 


I, Reuben L. Davis, clerk of the district court of the second judi- 
cial district of said Territory in and for said county, do hereby cer- 
tify that the foregoing transcript on puges 1 to 60, both inclusive, 
contain- a full, true, and correct copy of certain pleadings, records, 
and proceedings filed, made, and had in said court in a cause 
wherein Amanda Twell is plaintiff and Richard Twell, Joseph Lodge, 
& Samuel Beaumont are defendants, as therein set forth, as the same 

appear on file and of record in my office. 
Seal of Dist. Court. Attest my hand and the seal of said court this 
llth day of August, A. D. 1885. 
REUBEN L. DAVIS, Clerk. 


Filed Aug. 11, 1885. 
T. R. ALDEN, Clerk. 


62 Proceedings in Supreme Court on Appeal. 
In the Supreme Court of Montana Territory. August Term, 1885. 
AmanpDA TWELL, Respondent, 


v8. 
RicHARD TWELL, JOSEPH ae ©: and SaMuEL Beaumont, Appel- 
ants. 


Be it remembered that in the present term of August, A. D. 1885, 
of said supreme court the above-entitled cause was brought into said 
court by virtue of an appeal taken from the judgment and decree 
made and entered therein in the court below and the filing of the 
transcript of the record of the court below in said cause in this 
court; and the said cause coming on to be heard before the court 
on the said transcript of record, the same was argued by counsel. 
Thereupon the court took the same under advisement. 


63 And afterwards, to wit, in the term of January, A. D. 1886, 

of said supreme court, said cause came on for the decision and 
judgment on appeal of said court. The court rendered its opinion 
and determination therein, in writing, of which said opinion and 
decision, in words and figures, the following is a copy, to wit: 
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In the Supreme Court of Montana Territory. January Term, 1886. 


v8 


AMANDA TWELL, Respondent, 
RicHArRD TWELL et al., Appellants. 


Wank, C. J.: 


This is an appeal from a judgment. There was no motion for a 
new trial. The record contains the evidence, and one of the questions 
presented by the appellants is that the findings of fact by the court 
are not warranted by the evidence. There was a motion entered 

to strike out the evidence from the record for the reason that, 
64 as there was no motion for a new trial or statement on such 

motion, the evidence could not be examined on this appeal. 
This motion is well taken. We have repeatedly held that the evi- 
dence could not be reviewed unless brought here on a motion for a 
new trial. The case of Chumasero vs. Viall, 3 Mont., 376, is in every 
way similar to this one in this respect, and it 1s not necessary to re- 
peat that decision or to review the authorities upon which that case 
rests. ‘The theory is that before the testimony can be reviewed here 
the lower court must have had an opportunity to have reviewed its 
own findings and decisions and to have corrected its own errors, 
and this, so far as the testimony is concerned, can only be done on 
motion for a new trial. Our enquiries, therefore, are limited to 
questions arising upon the judgment-roll, and these are: Did the 


court err In overruling the demurrer to the complaint? Does ~ 


65 the complaint support the judgment? Are the findings of 
fact and the admissions of the pleadings consistent with the 
judgment ? 

It appears by the allegations of the complaint that on the 17th 
day of December, 1883, the respondent (plaintiff ) obtained a decree 
in her behalf dissolving the bonds of matrimony between herself 
and Richard Twell, in which it was ordered, adjudged, and decreed 
that said Richard Twell pay to respondent as and for her alimony 
the sum of fifty dollars per month during the period of her natural 
life or until the further order of the court, the first payment to be 
made on the day of the date of the decree and the subsequent pay- 
ments on the same date of each month thereafter. It was further 
ordered and adjudged in said decree that, within fifteen days of the 
date thereof, the said Richard Twell give security for the payment 

of said alimony by executing to the respondent and filing in 
66 the court a bond, with two or more sufficient sureties, in the 

by sum of five thousand dollars, conditioned for the payment 
the said Richard Twell to the respondent — said sum of fifty dollars 
per month, as in the said decree ordered to be paid. It was further 
ordered and adjudged that upon the failure of said Twell to give 
said bond as required that he be adjudged in contempt of court, 
und that such proceedings thereupon be had to enforce and secure 
the payment of said sums allowed as alimony as might be necessary 


—— 
<==_>————- 
; 


*., Wy ' * eae be 


JOSEPH LODGE ET AL. VS. AMANDA TWELL. 25 


and proper and according to the practice of the court in such cases. 

It further appears that said Richard Twell has fuiled to obey said 
decree in that he has not paid said monthly installments for alli- 
mony and has failed to give the security required ; but, on the con- 
trary, has departed the Territory without making any provision 
whatever for the payment of said alimony, as prowded in said de- 

cree, and that his whereabouts are unknown. The complairt 
67 ‘then sets forth the amount of alimony due and unpaid at 
the filing hereof. 

It is further, in substance, alleged that on the 22d day of De- 
cember, 1883, the said Richard’T well was the owner of certain real 
estate and personal property amounting to the sum of $6,200.00 
that on said day nod after the entry of said decree of divorce and 
alimony the said Twell, in contemplation of a departure from the 
Territory for the purpose of evading the payment of said alimony 
and to avoid the process of of the court for the enforcement of said 
decree, made a pretended sale and assignment of his said property 
to the appellants (defendants), Joseph Lodge and Samuel td 
mont, by virtue of a certain deed or instrument of conveyance which 
is set forth in the complaint ; that the property so sold and assigned 
is of the value of $6,200.00; that said sale and assignment was 

fraudulent and void as against the respondent, and was made 
68 for the purpose of delaying, hindering, and defrauding her by 
putting it out of her power to enforce her rights under said 
decree ; that Lodge & Beaumont knew of the said decree and knew 
that Twell was dispusing of his property to evade the payment of 
said alimony ; that they bought said property to enable Twell to 
leave the country and to prevent the-decree:for alimony from being 
enforced and to defraud the respondent of her rights under the de- 
cree, and that Twell has no other property within the jurisdiction of 
the court out of which said decree for alimony can be satisfied in 
whole or in part. There wasa demurrer tothe complaint overruled 
and an answer by appellants Lodge and Beaumont in which several 
of the allegations of the complaint were specifically denied and a 
trial before the cuurt on the issues thus ure is te defendant, Richard 
Twell, making default. Upon the trial the court made the following 
findings of fact: 
1. That the property sold by defendant Twell to defendants 
69 Lodge & Beaumont was at the time of said sale of the value of 
at least $4,200.00, and that defendants Lodge and Beaumont 
have realized from the personal property sold sincesaid sale thesum of 
about twenty-five hundred dollars and still have all the real estate 
and personal property of the value of at least $6,000.00 in their 
bands. 

2. That the said sale to said Lodge and Beaumont was made by de- 
fendant Twell with the intention and for the purpose of hindering, 
delaying, and defrauding plaintiff in the enforcement of the decree 
mentioned in the complaint and in the collection of the money 
therein ordered to be paid by defendant Twell. 

3. That at the time of said sale defendant Twell and said Lodge 
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& Beaumont were and for 8 or 10 years before had been friends and 
were feilow-countrymen, all being of English birth. | 

4. That at the time of said sale said Lodge & Beaumont knew of 

the decree mentioned in the complaint and of the liability of 
70 defendant Twell thereunder. 
3 5. That at the time of said sale said Lodge and Beaumont 
put the valuation of $1,200.00 upon the real property sold, but made 
no estimate of the value of the personal property and did not estimate 
the notes or county scrip sold, and did not know how many bonds 
they were to receive. 

6. That at the time of said sale said Lodge and Beaumont knew 
that said defendant Twell could not give the bond required by the 
decree, and that he was at the time seiling or endeavoring to sell his 
other personal property besides that sold to Lodge and Beaumont. 

7. That said defendant Twell really left Montana Territory within 
two or three days after the sale to Lodge and Beaumont and has 
never since been within said Territory, and did not leave and has 
not now in said Territory any personal property whatever. 

8. That the terms of the sale from said defendant Twell to 

71 said Lodge and Beaumont were that they should pay Twell 

$3,000.00 for the whole property ; that they paid Twell at the 

time $1,900.00 in money and $100.00 by giving said Twell credit for 

that amount, which he owed them, and agreed to pay the other 

$1,000.00 when able, no definite time for the last payment being 
agreed upon. 

9. That after said Twell had left the country and about January, 
1884, said Lodge and Beaumont paid $500.00 to Thos. L. Napton 
on an order from said defendant Twell. 

10. That afterwards and after the commencement of this action 
in October, 1884, at the request of defendant Twell by letter to de- 
fendant Lodge, said Lodge went to Bismarck, in Dakota Territory, 
a there met said Twell and paid him the balance of $500.00 on 
said sale. 

11. That at the time said Lodge & Beaumont paid said order to 
said Napton they knew that defendant Twell had absconded and 

sold his property to defraud plaintiff and they knew the same 
72 facts and had been served with summons in this action be- 
fore they made payment at Bismarck, Dakota Territory. 

12. And from all the circumstances and facts in the case defend- 
ants Lodge and Beaumont, as men of ordinary prudence and 
sagacity, had reasonable cause to believe and know and suspect at 
the time of said sale to them that said Twel!l made said sale with 
intent to hinder, delay, and defraud plaintiff in the enforcement 
and collection of her decree herein of the money due and to become 
due thereon. 

13. That said sale was fraudulent and void and made with intent 
to delay, hinder, and defraud plaintiff as aforesaid. 

Thereupon the court adjudged said sale and assignment to Lodge 
and Beaumont fraudulent and void and ordered that all the prop- 
erty of Richard Twell at the date of the entry of said decree of 
divorce and alimony, and which was sold to said appellants, be 
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placed in the hands of a receiver to be by him sold and the 
73° ~~ amount of alimony due to be paid and the balance of the 

inoney arising from such sale to be brought into court to 
await the further order thereof. According to the findings and ad- 
missions of the pleadings this is about the situation. The respondent 
obtained a divorce from her husband, who is required to pay to her 
fifty dollars per month as alimony during the period of her natural 
life, the payment of which the court required him to secure by exe- 
cuting a certain bond, but instead of complying with the order of 
the court, and in violation and contempt thereof, and for the pur- 
pose of cheating and defrauding the wife of her alimony, he secretly 
sells his property to Lodge and Beaumont, who knew of the decree 
and order of the court, and, helping to defeat the same and to aid 
in defrauding the respondent of = alimony, join in the conspiracy 
and purchase the property, and he departs the country, and his 
whereabouts are unknown. The question now is, Whether the wife 
having such a decree in her favor, and under such circumstances, 

may have said sale set aside and the property appropriated to 
74 the payment of her alimony ? 

Our statute provides that every conveyance or assignment, 
in writing or otherwise, of an estate or interest in lands or in goods 
in action or the rents or profits thereof, made with intent te hinder, 
delay, or defraud creditors or other persons of their lawful debts or 
demands, shall be void. 

Rev. Stats., sec. 172, p. 436. 


It is objected to the complaint that, as it does not show there was 
a judgment and execution on the award for alimony, the demurrer 
ought to have been sustained, and therefore that a creditor’s bill does 
not lie. It is a general rule that a court of equity will not interfere 
to enforce the payment of debts until the creditor has exhausted all 
the remedies known to the law to obtain satisfaction of the judg- 
ment. It is usually essential in order to give the court jurisdiction 
and to reach equitable assets that an execution should have been 

issued upon the judgment and returned unsatisfied. The rule 
7d that the legal remedy must be exhausted by the judgment 

creditor before relief can be solicited to reach property not 
subject to the lien of the judgment is an old one. 

Wait on Fraud’l’t Convey., 115, sec. 75; Bump. Fraud. Con., 587! 
Jones vs. Green et al., 1 Wall., 330; Smith vs. Rail R. Co., 99 U. S., 
398: Miller vs. Davidson, 3 Gil., 518; 44 Am. Dec’s, 715; Clarkson 
vs. Peyster,3 Paige, 319; Brown vs. Long., 36 Amer. Dec's, 43; 
Crcmplin vs. Anthony, 13 Allen, 36; Halbert vs. Grant, 4 Monroe, 
580; Weightman vs. Hatch, 17 IIl., 281 ; Zell vs. Loper, 75 Mo., 460. 

A court of equity only comes to the rescue when the remedies at 
law have become exhausted and have failed. The reason for this 
rule rests in the obvious principle of justice that a eourt of equity 
ought not to entertain a suit to set aside a conveyance yntil the 
creditor has established his claim and exhausted his remedies in 
that forum, for otherwise the court itself might become the instru- 
ment of fraud. 
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“The necessity of this first obtaining judgments at law before ap- 
plication is made to a court of chancery does not, however, 

76 arise from the want of jurisdiction in the court of chancery 
to investigate fraud, but it results from the circumstance of 

the demand which constitutes the creditor cognizable at law and 
the necessity of that demand being established by the determination 
of a court acting within its legitimate sphere; and whenever the de- 
mand is so established the court of chancery, acting within the ac- 
knowledged sphere of its jurisdiction, will search out the fraud and 
clean away all obstructions to the effectual execution of the judg- 


ment at law.” 
Scott vs. McMillen, 1 Littell, Ky., 302; 13 Am. Dee’s, 329. | 


There are exceptions to the general rule we have stated—Smith 
vs. Railroad Co., 99 U. S.,401—and one of the exceptions is that a 
creditor’s bill may be filed to enforce a decree in equity—Bump. 
Fraud. Con., 539; Farnsworth vs. Straster, 12 I1l., 482; Clarkson vs. 
De Peyster, 3 Paige, 320; Weightman vs. Hatch, 17 IIl., 281—and 
that is the kind of a decree the respondent is seeking to enforce. 

Under our statute proceedings for divorce and alimony are 
77 of chancery jurisdiction. Rev, St., 513-14, sees. 505, 514. 
The claim of a married woman against her husband in 
proceedings instituted to obtain a divorce and alimony furnish- the 
proper foundation for a creditor's bill. Bump. Fraud. Conv., 505, 
and authorities cited in note, as follows: Feigley vs. Feigley, 7 Md., 
537; Blankinsapp vs. Blankinsapp, 1 De G., M. & G., 595, S. C.; 12 
Bead., 568, 8. C.; Taylor vs. Wild, 8 Bead., 159; Clagett vs. Gibson, 
3 Cranch. C.C., 359; Boiles vs. Boiles, 1 Cold., 284; Brooks vs. 
Caughran, 3 Head., 464; Ruffing vs. Tilton, 12 Ind., 259; Livermore 
vs. Boutelle, 77 Mass., 217; Turner vs. Turner, 44 Ala., 437; Mor- 
rison vs. Morrison, 49 N. H., 69; Frakes vs. Brown, 2 Blackf., 295; 
Chase vs. Chase, 105 Mass., 385; Boughsleugh vs. Boughsleugh, 68 
Pa. St., 495; Kemp vs. Kemp, 46 How. Pr., 143; Draper vs. Draper, 
68 Ill., 17; Bailey vs. Bailey, 61 Me., 361; Nix vs. Nix, 10 Heisk., 
546; Dungan vs. Frisler, 69 Ind., 553. 
In Bousleugh vs. Bousleugh, 68 Pa. St., 449, the supreme court of 
Pennsylvania, by Agnew, J., says: “There is no reason why 
78 a wife whose husband has deserted her and refused to per- 
form the duty of maintenance, or who by cruel treatment has 
compelled her to leave his house and commence proceedings for 
divorce and maintenance, shouid not be viewed as a quasi creditor 
in relation to the alimony which the law awards her. So long ag 
she is receiving maintenance and is under the wing of her husband, 
us it were, she is bound by his acts as to his personal estate; but 
when she is compelled to become a suitor for her rights her relation 
becomes adverse and that of a creditor in fact, and she is not to be 
balked of her dues by his fraud.” 

In Bailey vs. Bailey, 61 Me., 363, the supreme court of Maine, by 
Peters, J., says: “ The judge at nisi prius ruled that if the estate was 
conveyed to James Bailey, the father, to prevent the plaintiff (the 
wife) from enforcing such decree of alimony or other aid as might 
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be awarded her in case she should prefer a libel against him, such 
conveyance was fraudulent and void as between the plaintiff and 
defendant. The defendant contends that a person in the situa- 

tion of the plaintiff could not be regarded as a creditor 
79 so as to come within the statutes of Elizabeth relating to 

fraudulent conveyances; but the statute of 13 Eliz., c. 5, was 
passed “for the avoiding and abolishing of feigned covinors and 
fraudulent feoffments, gifts, grants, alienations, conveyances, bonds, 
suits, judgments, and executions devised and contrived of malice, 
fraud, covin, collusion, or guile to the end, purpose, and intent to 
delay, hinder, or defraud creditors and others of their just and law- 
ful actions, suits, debts, damages, penalties, forfeitures, heriots, mort- 
mains, and reliefs.” 

In Livermore vs. Boutelle, 11 Gray, 217, in a similar suit to the 
present, the court say: 

“If she was not a creditor she was of the others, whose just and 
lawful actions, suits, and reliefs would be delayed, hindered, or de- 
feated by such conveyance.” 

In Chase vs. Chase, 105 Mass., 387, the supreme court of Massa- 
chusetts, by Morton, J., said: 

“He contends that the demandant was not a creditor and her 

husband not a debtor within the meaning of the statutes 
80 against fraudulent conveyances. The same question was 

raised in Livermore vs. Boutelle, 11 Gray, 217, and the court 
held that the wife, who after a divorce a vinculo recovered a judg- 
ment for alimony, was a creditor within the protection of the statute 
- of 13 Eliz., ¢. 5, and conld impeach a.conveyance made by her hus- 
band to delay and defraud her. The principle is the same in the 
case of a divorce a mensa et thero. Tie judgment for alimony in 
either case creates a debt of record in favor of the wife.” Allen vs. 
Allen, 100 Mass., and cases cited. 

In the case of Barrett vs. Barrett, 5 Or., 413, the supreme court of 
Oregon, by Barnett, J., says: “It seems from the authorities that 
the right of a woman to question a conveyance made by her husband 
under the circumstances mentioned can never arise until the decree 
of divorce, which establishes the fact that she had a cause of action 
against her husband and fixes the time when the cause of suit arose, 
is made, and whenever that decree is made by a court of competent 

jurisdiction it arms the injured wife with power to call in 
8] question the validity of any conveyance made by her husband 
after the cause of suit arose.” 

These decisions commend themselves to one’s sense of natural 
justice, and make the statute of frauds an instrument to defeat 
rather than to aid in the perpetration of fraudulent practices. It 
is immaterial whether the decree for alimony is called a judgment 
or not or whether an execution might have issued thereon. It was 
a debt of record, ascertained by an adjudication in a court of com- 
petent jurisdiction, and. the respondent thereby became a creditor 
within the meaning of our statute. Proceedings by attachment and 
the recovery of a judgment for the amount of alimony due would 
not have aided her in the collection of her debt or placed her in any 
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better or stronger position than before such proceedings had been 
commenced. It was not necessary to have any further proceedings 
or adjudication to establish the respondent’s debt and talon, and a 
creditor's bill was her only remedy to aid her in the collection 
82 of what a competent court had declared she was justly entitled 
to. Our statute, by the use of the words “ creditors or other 
persons,” embraces others than those who are strictly creditors. 
Even the word creditor does not receive a strict definition, for a 
party who is not, strictly speaking, a ereditor may stand in the 
equity of a creditor and have an interest that may be defrauded. 
Bump Fraud. Conv., 502. 


Lodge and Beaumont, the appellants, knowingly aided Twell in 
evading and defeating the order anc judgment of the court, and 
thereby placed themselves in contempt of court. They knowingly 
and fraudulently assisted in making nugatory a decree of the court, 
and compelled the respondent, in order to protect her rights and to 
enable her to receive what the court had decreed her, to resort to 
this creditor’s bill to defeat their fraud. ‘They stand in a poor plight 
to resist the demands of the injured wife, who comes with an adjudi- 
cation in her favor, establishing the validity and justness of her 
claim. 

The judgment is affirmed with costs 


83 Thereupon judgment on appeal was entered in said cause 
as follows, viz: 


In the Supreme Court of Montana Territory. January Term, 1886. 


AMANDA TWELL, Respondent, 
v8. 
Ricnuarp TwELt, JosepH LopGe, and SamMuet Beaumont, Ap- 
pellants. 


This cause coming on for the decision and judgment of this su- 
preme court on appeal in the present term of January, A. D. 1886, 
on consideration it is now here ordered and adjudged by the court 
that the judgment and decree of the court below entered in said 
cause on the 25th day of May, 1885, be, and the same is hereby, 
aflirmed, with costs; and it is hereby further ordered and adjudged 
by this court that said respondent recover against said appellants 
dollars for her costs herein expended and have execution 
therefor. 

13th Jan’y, 1886. 


84 And afterwards, to wit, on the 25th day of February, A. D. 

1886, said appellants filed herein their motion and allowance 
of an appeal to the Supreme Court of the United States from the 
said judgment of the supreme court of Montana entered herein as 
aforesaid ; of which said motion and allowance of appeal the follow- 
ing Is a copy: 
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In the Supreme Court of Montana Territory. 
AMANDA TWELL, Respondent, 
v8 


RicHarp TWELL, JOSEPH LopcE, and SamugEL Beaumont, Ap- 
pellants. } 


Upon the motion of Thos. L. Napton and Hiram Knowles and 
upon reading and considering the affidavits of Lodge and Beau- 
mont I hereby order that the appeal of the said Lodge and Beau- 
mont to the Supreme Court of «he United States be, and the same 

is hereby, allowed upon the said Lodge and Beaumont exe- 

85 — cuting a bond to the above-named plaintiff, Amanda Twell, ° 
in the sum of $6,000.00. 

D. S. WADE, 


Chief Jnstice. 
Dated this 25th day of Feb’y, A. D. 1886. 


And on the same day, to wit, the 25th day of February, A. D. 
1886, said appellants filed herein their affidavits of value or the 
amount in controversy in this action, of which the following is a 
copy, Viz: : 


In the Supreme Court of the United States. 


AMANDA TWELL, Respondent, 
v8. 
RicHaRD TWwELL, Josepn Lopce, and Samuet Beaumont, Appel- 
lants. 


TERRITORY OF MONTANA, t 
County of Deer Lodge, 


86 Joseph Lodge and Samuel Beaumont, being first duly 

sworn,on oath doth depose and say, each for himself and not 
one for the other, that the judge of the district court in and for Deer 
Lodge county, Montana Territory, found in the judgment and de- 
cree rendered in the above action that the personal property sold by 
said Twell to defendants Lodge & Beaumont was of the value of 
forty-two hundred dollars and that the value of the real estate sold 
to these defendants, Lodge and Beaumont, was six hundred dollars ; 
that said facts will appear by the judgment and decree in this case ; 
that the said real estate consisted of lots, upon which there were two 
houses which rent for thirty dollars per month; that affiants, from 
the time that they purchased said real estate up to the date of said 
judgment and decree, — they had received altogether three hundred 
and sixty dollars in rents from said buildings; that the value of the 
use of money, horses, and other property received from said Twell 

from the date of said sale up to the time of the rendition of 
87 said judgment was one hundred and fifty dollars; that from 

the time of the rendition of said judgment and decree in said 
district court up to the date of the judgment and decree in the su- 
preme court of Montana Territory affiants have received in rents 
from the said real estate three huudred and sixty dollars, and the 
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use of said money specified in said decree herein and of the other 
property from the date of the rendition of the judgment and decree 
in the aforesaid supreme court was and is of the value of $150.00 ; 
that the said decree requires affiants to account for all the rents, 
issues, and profits of all of said property, as will be seen by a refer- 


ence thereto. 
JOSEPH LODGE. 
SAMUEL BEAUMONT. 
Subscribed and sworn to before me this 13th day of February, 
1866. 


[ NOTARIAL SEAL. ] F. R. BILL, 
Notary Public. 
88 And on the same day, to wit, Feb’y 25, 1886, said appel- 


Jants filed herein their bond on appeal as follows, viz: 
In the Supreme Court of the United States. 


AMANDA TWELL, Respondent, 
v8. 
RicHarpD TWE LL, JosepH LopaGe, and Samuet Beaumont, Appel- 
lants. 


Appeal Bond. 


Know all men by these presents that we, Joseph Lodge and Sam- 
uel Beaumont, as principals, and we, Lewis Coleman and Henry G. 
Ward, as sureties, all of Deer Lodge county, Montana Territory, are 
firmly held and bound unto Amanda Twell, of Missoula county, 
Montana Territory, in the sum of six thousand dollars, to be paid 
to the said Amanda Twell, her heirs and executors or administrators ; 
to which payment, well and truly to be made, we bind ourselves and 

each of us, jointly and severally, and our and each of our 
89 heirs, executors, and administrators firmly by these presents. 
Sealed with our seals. Dated this 13th day of February, 

1886. 

Whereas the above-named Lodge and Beaumont hath taken an 
appeal to the Supreme Court of the United States to reverse a final 
judgment or decree rendered in the above-entitled action by the su- 
preme court in and for Montana Territory : 

Now, therefore, the condition of this obligation is such that if the 
above-named Lodge and Beaumont shall prosecute their said appeal 
to effect and answer all costs and damages if they shall fail to make 
good their plea, then this obligation to be void ; otherwise to remain 
in full force and virtue. 


JOSEPH LODGE. SEAL. 
SAMUEL BEAUMONT. [sEat. 
LEWIS COLEMAN. SEAL. 
HENRY G. WARD. SEAL. 
Sealed & delivered in the presence of— 
F. R. BILL, 
Notary Public. 
Approved : 
D. 8S. WADE, 


Chief Justice. 
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50 And on the same day, to wit, the 25th day of February, 
1886, said appellants filed herein their petition and appeal to 
the Supreme Court of the United States in the following words, viz: 


In the Supreme Court of the United States. 


AMANDA TWELL, Respondent, 
v8. 
RicHarp Twett, JosrpH LopGe, and Samuet Beaumont, Ap- 
pellants. 


To the honorable the Supreme Court of the United States: 


The appeal of Joseph Lodge and Samuel Beaumout, the above- 
named defendants and appellants, respectfully s-oweth that upon 
the 11th day of April, 1884, the above-named plaintiff and complain- 
ant filed her complaint in the district court of the second judicial — 

in and for Montana Territory, in and for Deer Lodge county, 
91 said Territory, against the above-named defendants and ap- 
pellants; which complaint set forth as follows: 

That on the 17th day of December, 1883, at a regular term of the 
above district court, held.at Deer Lodge county, Montana Territory, 
in an action in which Amanda Twell was plaintiff and Richard 
Twell was defendant, she obtained a decree of said district court in 
substance as follows: That the bonds of matrimony between Amanda 
Twell and Richard Twell be dissolved and they be fully divorced 
from each other, and that the'said Richard Twell pay her, the said 
Amanda Twell, the sum of $50 per month during her natural 


- Jife as alimony or until the further order ofsaid district court, and 


that the said Richard Twell, within 15 days from the date of said 
decree, give security for the payment of said sum so decreed as ali- 
mony by executing to plaintiff and filing in said court a bond, with 
two or more sufficient sureties, in the sum of $5,000.00, condi- 

tioned for the payment of said $50 per month, and that 
92 upon the failure of said Richard Twell to give said bond 

within said 15 days he should be adjudged guilty of con- 
tempt of court, and that such other proceedings may thereupon be 
had to enforce and secure the payments of said sums allowing ali- 
mony as may be necessary an ogee and according to the prac- 
tice of the court in such cases; that said alimony might be changed 
from time to time, and that said Twel! pay the counsel fees of said 
Amanda and costs of suit; that said Richard Twell has failed to 
obey the said decree in this, that he has not paid the monthly in- 
stallments for alimony and maintenance then due and has failed 
to give the said security ordered, but, on the contrary, has departed 
from Montana without making any provision to pay the same, and 
that his whereabouts are unknown to said Amanda; that there was 
then due from the said Richard Twell to said Amanda three 

monthly installments, amounting to the sum of $150.00, 
93 which are wholly unpaid; that on the 22nd day of Decem- 

ber, A. D. 1883, the said Richard Twell was the owner of and 
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possessed of certain real estate of the value of about $1,200.00 and 
of certain personal property consisting of promissory notes, Deer 
Lodge county scrip and credits, horses, wagons, household furniture, 
implements, and utensils of various kinds of the value of about 
five thousand dollars; that on or about the said 22nd day of Decem- 
ber, 1883, the said Richard Twell, in contemplation of a departure 
from Montana Territory for the purpose of evading the payment of 
the sums of money ordered in said decree and to avoid the process 
of said district court for the enforcement of said decree, made a pre- 
tended sale and assignment of his property above named to the 
defendants, Lodge & Beaumont, but for what exact amount said 
plaintiff, Amanda Twell, did not know; that on the said 22d day 
of December said Richard Twell conveyed by deed to said Lodge 
and Beaumont lot No. one, in block fifteen, and lots four and five, 
in block No. five, all in the town of Deer Lodge, Deer Lodge county, 
Montana Territory; that all of the above property so sold 
94 and assigned was of the value of six thousand two hundred 
dollars; that the said sale and assignment of said property 
to said Lodge and Beaumont were fraudulent and void as against 
plaintiff, said Amanda Twell, and were intended and made for the 
purpose of delaying, hindering, and defrauding her by putting it 
out of her power to enforce her rights under the aforesaid decree. 

That said Lodge & Beaumont knew of the aforesaid decree of this 
court and knew that the said Richard Twell was disposing of his 
property to evade payment of said decree, and sold and assigned to 
them the said property to prevent the aforesaid decree from being 
enforced ; that the said Lodge and Beaumont knew that the said 
‘T'well intended to lenve the country to avoid the process of said dis- 
trict court, and bought and consented to the assignment of said 
property to them for the purpose of enabling the said Richard to 
leave the country and to prevent the said decree from being en- 
forced and in the fraud of the rights of said plaintiff Amanda under 
said decree, and to hinder, delay, and defraud her in enforcing said 

decree. 
95 That the defendant, Richard Twell, has not any property 

within the jurisdiction of this court other than that embraced 
in said sale out of which the said $150.00 now due and the other sums 
to become due can be made, and unless said property is so applied 
to the payment of the sums now due and hereafter to become due 
on said decree the same must be wholly unpaid; wherefore plain- 
tiff prayed that said sale and assignment be declared fraudulent and 
void; that a receiver of all of said property and effects of the said 
Richard Twell which were sold to said Lodge and Beaumont be ap- 
pointed, and that said receiver be directed to sell said property and 
pay said sum of $150.00 now due and all sums to become hereafter 
due under said decree of divorce. 

That on the 22d day of April, 1884, the defendants, Lodge and 
Beaumont, filed their demurrer to said complaint, setting out that 
said complaint did not state facts sufficient to constitute a cause of 
action, and that the same was ambiguous and uncertain. This the 
court, on the 26th day of April, 1884, the aforesaid district 
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96 court, overruled, and the ruling — excepted to by said defend- 
ants. 

Op the said 26th day of April, 1884, the safd defendants, 
Lodge and Beaumont, filed their answer to plaintiff’s complaint, 
wherein they denied that the said Richard Twell ever, at any time, 
in contemplation of a departure from the Territory of Montana or 
otherwise or for the purpose of evading the payment of the sums of 
money ordered in said decree or otherwise to avoid the process of 
the said district court for the enforcement of said decree or otherwise, 
made a pretended sale or assignment of his property to the defend- 
ants, Lodge and Beaumont. They deny that the sale and assign- 
ment of the property described in plaintiff’s complaint to these de- 
fendants, Lodge and Beaumont, were fraudulent or void as against 
plaintiff, or that the same was intended or made for the purpose of 
delaying, hindering, or defrauding plaintiff by putting it out of her 
power to enforce her rights under said decree or otherwise. They 
deny that defendants knew that the said defendant, Richard Twell, 

was disposing of his property to evade payment of said de- 
97 cree or knew that the said defendant Twell sold and assigned 

to them the said property to prevent the said decree from 
being enforced, deny that said defendants knew that said Twell 
intended to leave the country to avoid the process of this court or 
for any purpose whatever; or that they bought or consented to the 
assignment of said property to them for the purpose of enabling the 
suid Twell to leave the country, or to prevent the said decree from 
being enforced, or in fraud of the rights of plaintiff under said de- 
cree or otherwise, or to hinder, delay, or defraud plaintiff in enfore- 
ing said decree, or any other wrongful purpose. 

And for a separate answer defendants set forth that said defend- 
ant, Richard Twell, wherever he may be, has plenty of property and 
funds with which to comply with the terms of said decree and out 
of which the same can be enforced, as defendants were informed 
and believe. 

To which answer the plaintiff replied, denying, upon information 

and belief, that defendant Twell had plenty or any funds or 
98 property with which to comply with the terins of said decree 

or out of which the same can be enforced, and that if he has 
any such property it is without the jurisdiction of the court. 

Defendants, Lodge and Beaumont, filed an amendment to éo their 
answer, denving that the property mentioned in plaintiff’s com- 
plaint was worth $6,200.00 or any greater sum than $3,500.00; that 
upon the trial of said cause the court found— 

1. That the property sold by defendant Twell to defendants 
Lodge and Beaumont was at the time of said sale of the value of at 
least forty-two hundred dollars, and that defendants Lodge and 
Beaumont have realized frown the personal property sold since said 
sale the sum of about twenty-five hundred dollars, and still have 
all the real estate and personal property of the value of at least 
$600.00 in their bands. 

2. That said sale to said Lodge and Beaumont was made by de- 
fendant Twell with the intent and for the purpose of hindering, 
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delaying, and defrauding plaintiff in the enforcement of the 
99 decree mentioned in the complaint and in the collecting of 
the money therein ordered to be paid by defendant Twell. 

3. That at the time of said sale defendant Twell and said Lodge 
and Beaumont were and for 8 or 10 years before had been friends 
and were fellow-countrymen, all being of English birth. 

4. That at the time of said sale said Lodge and Beaumont knew 
of the decree mentioned in the complaint and of the liability of 
Twell thereunder. 

5. That at the time of said sale said Lodge and Beaumont put 
the value of $1,200.00 upon the real property sold, but made no es- 
timate of the value of the personal property, and did not estimate 
the notes or county scrip sold, and did not know how many horses 
they were to receive. 

6. That at the time of said sale said Lodge and Beaumont knew 
that said defendant Twell could not give the bond required by the 
decree, and that he was at the time selling or endeavoring to sell 

his other personal property besides that sold to said Lodge 
100 and Beaumont. 

7. That said defendant Twell secretly left Montana Terri- 
tory within two or three days after the sale to Lodge & Beaumont 
and has never since been within said Territory, and did not have 
and has not now in said Territory any property whatever. 

8. That the terms of sale from said defendant Twell to said Lodge 
& Beaumont were that said Lodge and Beaumont should pay Twell 
three thousand dollars for the whole property; that they paid said 
T well at the time $1,900.00 in money and $100.00 by giving said 
‘Twell credit for that amount, which he owed them, and agreed to 
pay the other $1,000 when they were able, no definite time for this 
last payment being agreed upon. 

9. That after said Twell had left the country, and about Januarv, 
1884, said Lodge and Beaumont paid $500.00 to Thomas L. Napton 
on an order from said defendant Twell. 


10. That afterwards and after the commencement of this action in 


October, 1884, at the request of defendant Twell, by letter to 
101 defeadant Lodge, said Lodge went to Bismarck, in Dakota 

Territory, and there met said Twell and paid him the balance 
of $500.00 on said sale. , 

11. That at the time said Lodge ana Beaumont paid said order to 
said Napton they knew that defendant Twell had absconded and 
sold his property with intent to defraud plaintiff, and they knew the 
same fact, and had been served with summons in this action before 
they made the payment at Bismarck, D. T. 

12. That from all the circumstances and facts in the case defend- 
ants Lodge and Beaumont,as men of ordinary prudence and sagacity, 
had reasonable cause to believe and know and to suspect at the time 
of said sale to them that said Twell made said sale with intent to 
hinder, delay, and defraud plaintiff in the enforcement and collec- 
tion of her decree herein and the money due and to become due 
thereon. 
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13. That said said sale was fraudulent and void and made with 
intent to hinder, delay, and defraud plaintiff as aforesaid. 

The court finds, as a conclusion of law, that plaintiff is en- 
102 __— titled to the relief asked in her complaint. 

Subsequently the defendants Lodge and Beaumont moved 
for a judgment on these findings of fact, but the court overruled 
said motion, and the said defendants, by their attorneys, excepted ; 
that on the 25th day of May, A. D. 1885, the said district court ren- 
dered a decree in said action, wherein in substance it was adjudged 
that the assignment and sale made by Richard Twell to Samuel 
Beaumont and Joseph Lodge be, and the same is hereby, declared 
fraudulent and void as against plaintiff. 

That a receiver of all of the property and effects of said Richard 
Twell which he had at the time of the entry of the decree of di- 
vorce inentioned in plaintiff’s complaint, and property said Twell, 
on the 22d day of December, 1883, sold and conveyed to the defend- 
ants Lodge and Beaumont by deed or otherwise, be appointed ; that 
Lodge and Beaumont account for all property received by them 
under said sale and assignment and for the rents, issues, and profits 
thereof; that Howard ii. Zenor be said receiver; that they deliver 

forthwith the same and the possession of all of said property 
103. to Howard H. Zenor, who was appointed receiver; that said 

receiver shall sell said property, both personal and real, 
at public auction after giving at least three weeks’ notice of 
nee and place; that out of the proceeds of sale there shall be 
paid— 

1. The costs and expenses of sale, a reasonable compensation to 
himself for his services as receiver. ~ gs 

2d. ‘There shall be paid all sums ordered to be paid by defend- 
ant, Richard Twell, to plaintiff Amanda, and now due under and 
by virtue of said decree above mentioned, and that the receiver hold 
the balance of the proceeds of said sale subject to the order of court 
in the above-mentioned decree of divorce; that defendants Lodge 
and Beaumont pay the costs of the action, taxed at $40.06. 

On the — day of , A. D. 1885, in accordance with the pro- 
visions of the statutes of Montana Territory, the said defendants, 
Lodge and Beaumont, duly appealed said cause to the supreme court 
of Montana Territory. 


104 And at the January term of said supreme court in and for 

Montana Territory said judgment and decree was affirmed 
and made final, as far as the courts of Montana Territory are con- 
cerned. 

Whereupon these appellants appeal from the whole of said decree 
and judgment of the said supreme court of Montana Territory, 
and respectfully pray that the decree of said supreme court, the 
complaint, answer, replication, amendment of complaint, evidence, 
and all findings of fact and all matters set forth in the transcript 
and record in the said supreme court of Montana Territory and pro- 
ceedings herein may be sent to the Supreme Court of the United 
States without delay, and that the said Supreme Court of the United 


38 JOSEPH LODGE ET AL. VS. AMANDA TWELL. 


States will proceed to hear the said cause anew or in accordance. 


with law as provided for appeals from the supreme court of Mon- 
tana Territory, and that said judgment and decree of said supreme 
court of Montana Territory and every part thereof may be 
105 reversed and a decree be made dismissing said complaint with 
costs, or such other decree as to said Supreme Court of the 


United States shall seem just. 
THOS. L. NAPTON anpb 
HIRAM KNOWLES, 
Solicitors for Appellants. 


Dated this 25th day of February, A. D. 1886. 


106 Citation. 
In the Supreme Court of the United States. 
JosepH LopGE and SamMuet Beaumont, wee + 


v8. 
AMANDA TWELL, Respondent. 
[Seal Supreme Court, Montana Territory. ] 


Decius S. Wade, chief justice of the supreme court of the Territory 
of Montana, to Amanda Twell, respondent above named, and W. 
W. Dixon and H. R. Whitehill, her attorneys of record, Greet- 
ing: 

Whereas Joseph Lodge and Samuel Beaumont, the above-named 
appellants, have lately appealed to the Supreme Court of the United 
States from a decree lately rendered in the supreme court of the 
Territory of Montana in favor of you, the said Amanda Twell, and 


have filed the security required by law, you are therefore hereby. 


cited and admonished to be and appear at a Supreme Court of the 
United States to be holden at Washington on the first Monday of 
October next, there to do and receive what by the judgment or order 

of said court may appertain to right and justice in this behalf. 
107 Given under my hand, at the city of Helena, in the county 

of Lewis & Clarke, Montana Territory, this 25th day of Feb- 
ruary, in the year of our Lord one thousand eight hundred and 


eighty-six. 
D. S. WADE, 
. Chief Justice. 


Service of above accepted and copy received this Ist day of March, 


1886. 
H. R. WHITEHILL anp 
W. W. DIXON, 
Att’ys for Respondent. 


TERRITORY OF MONTANA, a 
County of Silver Bow, 
Thomas L. Napton, being first duly sworn, says that he is one of 
the att’ys for appellants; that he this day mailed a certified copy of 
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“the above writ to Amanda Twell, post prepaid, and delivered per- 
sonally to W. W. Dixon, of counsel for respondent, a similar copy. 


HOS. L. NAPTON. 


Subscribed and sworn to before me this 1st day of March, 1586. 
[ Notarial Seal James W. Forbis, Montana. ] 
JAMES W. FORBIS, 
Notary Public. 


» a {Endorsed :] Original. In Supreme Court of the United 
« 108 States. Joseph Lodge and Samuel Beaumont vs. Amanda 
Twell. Citation. Filéd March 2, 1886. I. R. Alden, clerk. 


| 
| 109 IntheSupreme Court of Montana Territory. January Term, 


AMANDA TWELL, Respondent, 
v8. 
Ricuarp Twe tt, JosepH Loner, and Samuet Beaumont, Appel- 
lants. 


I, Isaac R. Alden, clerk of the supreme court of Montana Terri- 
tory, do hereby certify that the foregoing one hundred and five pages, 
numbered from 1 to 105, inclusive, contain a full, true, & correct 
transcript of certain pleadings, records, and proceedings filed, made, 
and had in said court in the above-entitled cause as the saine appear 
on file and of record in my office. 

Witness my hand and the seal of said 
Seal Supreme Court, Mon- supreme court,this 2nd day of March, 
tana Territory. A. D. 1886. 
ISAAC R. ALDEN, Clerk. 


Endorsed on cover: Montana Territory supreme court. No. 284. 
Joseph Lodge & Samuel Beaumont, appellants, vs. Amanda Twell. 
Filed January 10, 1887. 


Inthe Supreme Court of the United States. 
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JOSEPH LODGE axyn SAMUEL 
BEAUMONT, Appe.iants, 
v. 


AMANDA TWELL. 


Appeal from the Supreme Court of the Territory of 
Montana. 


SraATEMENT OF THE Cask. 


This is a suit in equity, in the nature of a creditor’s bill, 
brought in the District Court, Second Judicial District, Deer 
Lodge county, Montana Territory, by Amanda Twell 
against Richard Twell, Joseph Lodge, and Samuel Bean- 
mont, to set aside the sale and conveyance of certain real 
and personal property made by said Richard Twell to the 
respondents, Lodge and Beaumont. 

The bill alleges that on the 17th day of December, 1883, 
the complainant obtained in said District Court a decree 
dissolving the bonds of matrimony theretofore existing be- 
tween her and the said Twell; that said decree awarded 
her alimony to the amount of fifty dollars per month dur- 
ing her natural life or until the farther order of the court ; 
that it was further decreed that the defendant in said suit 


2 
should within 15 days from the date of the decree give se- 
curity for the monthly payment of said sum, and that upon 
his failure so to do he be adjudged guilty of contempt of 
court, and that such proceedings may thereupon be had to 


enforce and secure such payment as may be necessary and 
proper, and according to the practice of the court in such - 
cases. 

It is then averred that the defendant Twell had failed to | 
obey said decree in that he has not paid the monthly in- 
stalments for alimony then due; that he has entirely failed 
to give the required security and has departed from the [. 
Territory without making any provision for payment, leav- | 
ing unpaid thesum of 8150. ‘The bill then charges that on 


December 22, 1883, the said Twell being the owner of real 
estate, situated in Deer Lodge county, of the value of 
$1,200 and of personal property worth SO 000, and to avoid 
the process of the court for the enforcement of said 
decree, made a pretended sale and = assignment of his 
property to the defendants Lodge and Beaumont; that 
said sale and assignment were fraudulent and void and 
were intended and made for the purpose of delay- 
ing, hindering, and defrauding the plaintiff by putting - 

it out of her power to enforce her rights under said de- 

cree; that the defendants Lodge and Beaumont knew that | 
said Twell was disposing of his property to evade payment 

of said decree, and sold and assigned the same to them for 

that purpose, they knowing of his intention to leave the 

country to avoid the process of the court, and that they 

made the purchase to enable said Twell to so defrand the 

plaintiff of her rights. The bill also alleges that the said 

Twell has no other property within the jurisdiction of the 4 
court other than that embraced in said sale and assignment, 

and that unless the said property can be applied to the pay- 
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ment of the sum due and thereafter to become due, the same 
must remain wholly unpaid. 

The prayer of the bill is: 

1. That said sale and assignment be declared fraudulent 
and void as against the plaintiff. 

2. That a receiver be appointed. 

3. That the defendants Lodge and Beaumont be required 
to account for all the property received by them under either 
the sale or assignment, and for all proceeds arising from any 
and all sales thereof. 

4. That the defendant be enjoined from disposing of any 
of said property or interfering with the proceeds thereof. 

5. That the receiver be directed to sell said property and 
out of the proceeds pay the $150 then due and whatever 
sum may be due at the time of the sale, holding the balance 
subject to the order of the court to be paid on the aforesaid 
decree. (Record, pp. 1-5.) 

A decree by default was ordered to be entered against 
the defendant Twell. (Record, 17.) 

The defendants Lodge and Beaumont filed a demurrer 
to the bill on the ground that it does uot state facts sufficient 
to constitute a cause of action. (Record, 6.) This demur- 
rer was overruled, and the defendants excepted. (Record, 
14.) They also filed their separate answer, denying all 
the allegations of the bill touching fraud, and averring 
upon information and belief that the said Richard Twell, 
wherever he may be, has “plenty of funds and property 
with which to comply with the terms of said decree, and out 
of which the same can be enforced.” (Record, 7.) 

The case was heard by the court, which found that the 
sale made by Twell was fraudulent and void, and made with 
intent to hinder, delay, and defraud the plaintiff. (Record, 
13.) The defendants Lodge and Beaumont moved the 
court, notwithstanding its findings, for judgment— 
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1. Because the complaint does not state facts sufficient to 
constitute a cause of action or to entitle the plaintiff to the 
relief prayed or any relief whatever. 2. Because the find- 
ings of the court do not show that the plaintiff had any lien 
upon any portion of the property therein sought to be sub- 
jected to plaintiff, either by attachment, or judgment, or 
otherwise. (Record, 13.) This motion was overruled, and 
the defendants excepted. (Record, 18.) A decree was then 
entered in favor of the plaintiff in accordance with the 
prayer of the bill. (Record, 19.) 

That decree having been affirmed by the Supreme Court 
of Montana (Record, 30), the case is brought here by appeal. 


ASSIGNMENT OF ERRORS. 


The appeilants say that the court below erred : 

1. In sustaining the action of the District Court in over- 
ruling the defendants’ demurrer to the bill of complaint. 

2. In sustaining the decree of the District Court in the 
absence of any process issued on the decree awarding ali- 
mony to the plaintiff, or of any proceeding by her to estab- 
lish her claim at law or the measure of her demand. 

3. In holding that the decree of the District Court of the 
Second Judicial District of Deer Lodge county, Montana, 
dissolving the bonds of matrimony between Amanda T well 
and Richard Twell, upon which this suit was founded, con- 
stituted a debt of record for the enforcement of which a 
creditor's bill in equity lies at the suit of said Amanda 
T well. . 

4. In finding and holding that no further proceedings or 
adjudication other than said decree was necessary to estab- 
lish the complainant’s debt and claim, and to enable her to 
maintain this suit. :, 

5. In not reversing the decree of the District Court, and 
relegating the complainant to her action at law. 


——— ie. 


- 


5 
ARGUMENT. 


The defendants’ demurrer to the bill of complaint was 
well founded, and should have been sustained. There is 
no allegation anywhere in the bill of complaint that any 
process had ever issued on the decree for alimony or that 
any proceedings at law had ever been instituted to recover 
any sum from the said Twell! The doing of the one or 
the other of these things was au essential prerequisite to the 
filing of a creditor’s bill against the defendants Lodge and 
Beaumont to subject the property in their hands to the pay- 
ment of any sum due the complainant. 

It is a general principle, that courts of equity acquire 
jurisdiction to aid /ega/ remedies, when it appears that with- 
out such assistance the /ega/ process is insufficient, and that 
with such assistar¢ge beneticial relief can be rendered. But 
courts of equity have no jurisdiction to enforce the pay- 
ment of debts. All that equity is capable of doing is, to 
aid in the enforcement of the judgment at law, 

Payne +. Sheldon, 63 Barb., 169. 
State Bank +. Knox, 1 Dev. & Bat., Eq. 55. 


The debt which is sought to be enforced by creditor’s 
bill must be clear and undisputed. 
Public Works v. Columbia College, 17 Wend., 521. 
Powell v. Howell, 63 N. C., 283. 
Fox v. Moyer, 54 N. Y. (9 Lick.), 125. 
Pendleton v. Perkins, 49 Mo., 565. 


[It is the general rule that a creditor must first exhaust his 
legal remedies before a court of equity will interpose for 
his relief, and the only evidence of that fact that will be re- 
ceived by the rules of law is a judgment, execution, and re- 
turn nulla bona. 


The allegation of the bill of complaint that, unless this 
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Payne v. Sheldon, 63 Barb., 169. 

Turner v. Adams, 46 Mo., 95. 

Public Works v. Columbia College, 17 Wall., 521. 
Newman v. Willetts, 52 I[lls., 98. 

Bassett v. St. Albans, ete., Co., 47 Vt., 313. 

Tyler v. Peatt, 30 Mich., 63. 

Rambaut v. Wayfield, 1 Hawk. (N. C.), 95. 
Miller v. Miller, 7 Hlun. (N. Y.), 208. 

Dunlevy v. Tallmadge, 32 N. Y., 457. 

~Cubbedge v. Adams, 42 Ga., 124. 


Peyton v. Lamar, //., 131. 


Before a creditor can impeach atransfer he must have an 


execution, attachment, or some other legal process which 
authorizes the seizure of the property. 


Andrews v. Durant, 18 N. Y., 496. 
Rinchey v. Strykes, 26 How. Pr., 75. 
Schlussin +. Willett, 32 Barb., 615. 
Tiffany ». Warren, 37 /d., 571. 
Frost ». Watt, 34 N. Y., 253. 

Frisbie v. Thayer, 25 Wend., 396. 
Allen v. Camp, 1 Monroe, 231. 


A bill in equity will not lie on behalf even of judgment cred- 
itors to subject real property of their debtor, held by a 
third party upon a secret trust for him, to the satisfaction 
of their judgment, until a fruitless attempt has been made 
for its collection by execution at law. 


Jones v. Green ef al., 1 Wall., 330. 

See Grimsby v. Hooker, 3 Jones (N. C.), Eq. 4. 
Farnia v. Hains, 20 Miss., 366. 

Rice v. Barnard, 20 Vt., 479. 
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property is subjected to the payment of the snms which 
may become.due the complainant as alimony, the same must 
remain wholly unpaid, is not sufficient to attach the juris- 
diction of a court of chancery. So the mere fact that a 
debtor is insolvent, and that without an injunction the debt 
will be lost, is not sufficient to sustain an allegation that the 
creditor has no adequate remedy at law. 
Hall wv. Joiner, 1 So. Car., 186. 


It is true that a creditor who has a /zen may come into 
equity to remove an obstacle in his way dr a cloud over the 
title to the property without first exhausting his legal rem- 
edy, but in the case at bar the allegation of the bill of com- 
plaint is that the plaintiff “has no security for the pay- 
ment ” of what she claims, and hence has no lien and is 
without remedy in a court of chancery. 

In Mareum v. Coleman (8 Montana, 196), the court held 
that in order-to justify the taking of property by a creditor, 
he must show his interest and a lawful right to the same, 
either by an attachment properly issued or upon an execu- 
tion based upon a valid judgment. 

In the opinion of the court below, Livermore v. Boutelle, 
li Gray, 217; Chase v. Chase, 105 Mass., 385; Bouslaugh 
v. Bouslangh, 68 Penn. St., 495: Barrett v. Barrett, 5 
Oregon, 413; Farnsworth v.Strasler, 12 Ills., 482; Weight- 
man #. Hatch, 17 «/.,281, and Frakes v. Brown, 2 Black- 
ford, 295, are cited to sustain the position that a wife may 
proceed by creditor's bill, notwithstanding nothing what- 
ever had previously been done under the decree awarding 
alimony to her, but an examination of those cases will show 
that in every one of them process, either by way of attach- 
ment or execution, had issued and was returned unsatisfied. 
That a divorced wife to whom alimony has been awarded 
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may have the remedies for the collection of the amounts 
awarded, which are by law open to all creditors, is not in 
question; but such creditor is not exceptionally privileged. 

The award of alimony in the case of Twell v. Twell was 
a part of the proceedings in the suit for divorce. It was a 
decree in chancery, operating on the defendant ¢ personam, 
There was not in that cause any judgment or order which 
purported to bind by attachment, sequestration, or other 
wise the property of the defendant in the case, or which 
imparted notice that said property was held for its satisfac- 
tion, or that implied or imposed any impediment to its sale 
or transfer. It definitely determined the amount and char 
acter of the security to be given by the defendant to insure 
its payment, and reserved jurisdiction to take further order 
under that decree for its complete entorcement. 

The appellants insist therefore that the said decree of the 
District Court rendered in the divorce proceeding is not a 
lien on any property which the defendant might own, and 
is not therefore enforceable by a creditor's bill in chancery. 
It is true that said decree awards the wife alimony in given 
monthly sums and requires the defendant, under pain of 
being adjudged guilty of contempt, to give security for 
their payment, but it is equally true that on the face of the 
decree the securing and enforcement of payment was to be 
not by the bringing of a creditor's bill in an independent 
suit, but under the “ practice of the court in such cases,” 
viz., by the issue of appropriate process in that suit to enforce 
the decree. 

No such process having been issued, and no attempt made 
to enforce that decree, the proper basis or foundation for a 
creditor's bill is wanting, and the demurrer to the complaint 
was well taken. 

The plaintiff in that suit, the appellee here, having failed 
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to resort to, or avail herself of, the process of the court in 
the divorce suit, stands in the same position as any general 
creditor of Twell, and is bound by the rules applicable to 
them. 
Adler v. Penton, 24 How., 407. 

Smith vw. Fort Scott, H. & W. R.R. Co., 99 U.S., 398. 
Jones v. Green, 1 Wall., 330. 

Tayler v. Bowker, 111 U.S., 110. 

Day v. Washburn, 24 How., 352. 


It is therefore submitted that the decree below was erro- 
neous and that it should be reversed. 
S. 8S. BURDETT, 
Attorney for Appellants. 
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IN THE 


Supreme Court of the United States. 
OCTOBER TERM, 1889, 


No. 284. 


JOSEPH LODGE anp SAMUEL BEAUMONT, 


APPELLANTS, 


VS. 


AMANDA TWELL, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE TERRITORY 


OF MONTANA. 


BRIEF OF ARGUMENT FOR APPELLEE. 


Jas. I. Brownson, JR., 
of Counsel for Appellee. 


: 3 Supreme Court of the Anited States. 


NO. 284, OCTOBER TERM, 1880. 


JOSEPH LODGE ann SAMUEL BEAUMONT, 


APPELLANTSs, 


Vs. 


AMANDA TWELL, APPELLEE. 


STATEMENT. 


This case is brought here on Appeal from the Supreme 
Court of the late Territory of Montana. Judgment was en- 
tered in that Court January 13, 1886, affirming the decision 
and decree of the court below, made and entered in favor of 
the appellee on the 25th day of May, 1885. 


It is an action in equity to set aside a sale of certain 
property made by one Richard Twell, (a defendant in the 
trial court, but who made default, which was properly en- 
tered December 6, 1884: printed record, p. 17,) to the appel- 
lants, Lodge and Beaumont, on the ground that the same was 
fraudulent and made with intent to defraud the appellee of 
her claims and demands for alimony awarded her by decree of 


divorce, and to have the property applied to the payment of 
said alimony according to said decree. 


BRIEF OF ARGUMENT FOR APPELLEE. 


The decree appealed from in this case is not appealable, 
and this court is without jurisdiction to review it. 


Sections 702 and 1gog, U. S. Rev. Stat., give to this 
court jurisdiction to review the “final judgments and de- 
crees ’”’ of the territorial Supreme Court, where the matter in 
dispute, exclusive of costs, exceeds one thousand dollars. 
By the act of March 3, 1885, ch. 355, (23 St. 443,) the juris- 
dictional limit is raised so as to require that the matter in dis- 
pute shall exceed $5,000, exclusive of costs. 


The judgment or decree of a territorial court must be a 
final one, to be reviewable: Phillips’ U.S.S.C. Pr., p. 475; 
Harrington v. Holler, 111 U. S. 796. To be final for the 
purposes of appeal, it “ must leave the case in such a condi- 
tion that if there is an affirmance here, the court below will 
have nothing to do but to execute the decree it has already 
entered; if any accounting remains to be done before the 
matter in controversy can be finally disposed of, there is no 
final decree: Dainéss v. Kendall, t19 U.S. 53. 


The decree in question here is not a final decree. In the 
Supreme Court of Montana there was entered simply an or- 
der affirming a decree of the district court for the second 
judicial district of Montana. The decree in the district court 
(page 20 of printed record) may be thus summarized: 
(1,) The sale and assignment from Richard Twell to Lodge 
and Beaumont of various items of real and personal property, 
(the identity and quantity of which are not fixed except as 


, 
a 


to the real estate,) are adjudged fraudulent and void as against 
the plaintiff; (2,) A receiver of the property so sold and 
assigned is appointed; (3,) Fhe defendants, Lodge and Beau- 
mont, are ordered to account for all said property, for all pro- 
ceeds of any sale or sales thereof by them made, and for the 
rents, issues and profits thereof, and deliver the same and pos- 
session thereof to the receiver : (4,) The receiver is ordered 
to sell the property so delivered to him, to pay out of the pro- 
ceeds of sale the expenses of the receivership and the alimony 
due to the plaintiff at the date of the decree, and to hold the 
balance of such proceeds subject to the order of the court; 
(5,) It is ordered that said defendants pay the costs and the 
plaintiff have execution therefor. 


This decree is not final for the following reasons : 


1. It leaves for future ascertainment what Lodge and 
Beaumont are to turn over to the receiver. The decree does 
not identify, or even enumerate, all the items of property in 
the hands of Lodge and Beaumont and to be delivered to the 
receiver by them. The findings of the court, (printed record, 
page 12,) include a finding that Lodge and Beaumont had made 
sales of part of the personal property transferred to them by 
Richard Twell, and had realized therefrom “ about twenty- 
five hundred dollars,” but the exact amount of the proceeds 
thereof is not determined. The decree orders them to ac- 
count for the proceeds of all such sales. It also orders that 
they account for the rents, issues and profits of all the prop- 
erty transferred to them, and there is no ascertainment, either 
in the decree or in the findings of fact, of the amount of such 
rents, issues and profits. These orders thus necessitate the 
taking of an account with these defendants before the extent 
of their liability under the decree can be determined and the 
principles upon which the account is to be stated are not 
laid down. Such accounting may involve questions both of 
fact and of law, and give rise to an appeal from their adjudi- 
cation. The whole matter in controversy has thus not been 


disposed of. 
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a small part of the amount to be collected by the receiver. 
The alimony accruing between December 18, 1883, and May 
25, 1885, the date of the decree, at the rate of $50 per month, 
is directed to be paid to her, but the bulk of what he ts to 
collect the receiver is to hold subject to the further order of 
the court. A decree that the plaintiff have execution for the 
sum reported in the hands of executors, and that uncollected 
debts due the estate of their testator be paid into court when 
collected, for distribution under the direction of the court, was 
held in Young v. Smith, 15 Pet. 287, not to be a final decree 
from which an appeal could be taken. Nor does the impost- 
tion of costs upon the defendant convert the decree into a 
final one: Young v. Grundy, 6 Cranch, 51. 


>, The decree does not award to the plaintiff more than 


3. As to the sums presently given to the appellee, for 
accrued alimony, even if the decree were to be regarded as 
final to that extent, the amount awarded is below the juris- 
dictional limit which must be reached in order to authorize an 
appeal. We might even concede that both as to accrued ali- 
mony and also so far as the setting aside of the conveyance 
of the real estate is concerned, the decree is to be treated as 
final, without conceding enough to support the appeal. _ If, to 
vo still further, it were conceded that as to everything con- 
tained in it except the order for an account of the proceeds of 
sales of personal property, and the rents, issues and profits of 
realty and personalty, the decree is to be treated as a final one, 
the amount involved in the part of the decree so to be treated 
as final is less than $5,000. (See par. 1 of findings of facts, 
page 12; adjudication of value in decree, page 20, and appel- 
lant’s affidavit of value, page 31, of printed record.) In fact, 
however, the decree cannot be treated as final as to any of the 
personal property, because the nature and the extent of the 
liability of the appellants, in respect thereof, depend entirely 
upon facts to be ascertained in the future, upon the account- 
ing. The articles of property which still remain in their 
hands, and are therefore to be delivered to the receiver in 
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specie, are not identified, enumerated, or in way ascertained 
by the decree or findings, and the amount of money with 
which they shall be charged upon the accounting, as repre- 
senting property which they no longer have in their posses- 
sion in specie, is equally dependent upon the facts to be as- 
certained when the account is taken, though it is evident that 
as to the greater part of the $5820, which is the aggregate ot 
the items specified in the appellants’ affidavit of value, the de- 
cree is purely an interlocutory one, preparatory to a further 
and final decree for the payment of money. 

The real estate is the only part of the property about 
which there is any identification or specification, or any defi- 
nite order capable of execution without the ascertainment of 
further facts and a further decree. The personal property, 
to be delivered to the receiver, not being “ ascertained and 
defined,” and the amount of money to be paid him being en- 
tirely undetermined, no part of the decree, other than that 
which relates to the title and possession of the real estate, 
can in any event be regarded as final: Railroad Company v. 
Swasey, 23 Wall. 405. But the real estate was valued by the 
court only at “$600 or thereabouts.” If, therefore, this por- 
tion of the decree should be held to come within the doctrine 
of Forgay v. Conrad, 6 How. 201, as explained in Craighead 
v. Wilson, 18 How. 199, and Beebe v. Russell, 19 How. 283, 
it is not appealable for want of a sufficient sum in controversy 
therein. 


II. 


If this court has jurisdiction, then the decree of the Su- 
preme Court of Montana ought to be affirmed. 

Aside from the question of jurisdiction, the appellee 
claims that the only point to be considered in this appeal is 
whether or not the complaint states facts sufficient to consti- 
tute a cause of action. The defendants, by their appeal, ask 
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that the decision of the territorial Supreme Court, passing 
upon the assignments of error presented to it, be reversed. 
The only question raised by the present appeal is, therefore, 
did that court err in not sustaining those assignments. Their 
effect is well stated by Wade, C. J., in his opinion: page 24 
of printed record. The points raised by them are all resolva- 
ble into the single one, whether the record shows that the ap- 
pellee hada cause of action for the relief in chancery which 
the decree of the district court granted her. 

A suit for divorce and alimony in Montana is a proceed- 
ing in chancery (Compiled Laws 1887, page 921, sec. 1006) 
and the decree brought here by this appeal was rendered in a 
supplemental suit in equity, in the same court, brought in aid 
of and to enforce the decree for alimony. 

The decree for alimony was not a judgment upon which 
an execution could be issued against the property of the de- 
fendant. It was a personal decree requiring defendant Twell 
to do certain acts under a penalty of being adjudged in con- 
tempt of court. 

This decree of divorce even if irregular cannot be col- 
laterally attacked in this present proceeding. 

If any docketing of the decree for alimony were required, 
it must be presumed that it was properly docketed for it was 
the duty of the clerk to docket it (Revised Statutes of Mon- 
tana, p. 96, sec. 295,) and this court must presume that the 
officer performed his duty. 


ITT. 


The main point made by the appellants seems to be that 
the complaint does not allege that any execution was issued 
on the decree for alimony or any return of nu//a bona made. 

The substance of this point is, that appellee could not 
not go into equity for relief until she had exhausted all legal 
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remedies, and that this could only be shown by the issuance 
and return unsatisfied of an execution. 

Appellee’s answer to this is: 

First—No execution could have been issued upon the de- 
cree for alimony. 

Second—It is alleged in,the complaint that the defend- 
ant Twell had departed from the Territory of Montana and 
had sold the property, here in controversy, with intent to 
evade and defeat the decree for alimony, and that he had no 
other property out of which said decree could be satisfied; 
these allegations were not denied by the appellants in their 
answer, and they show as conclusively as an execution re- 
turned unsatisfied could do, that the appellee was without 
remedy at law to enforce her rights and that an execution 
even if one could have been issued would have been useless. 
The law does not require parties to do vain and useless things: 
Brown v. Long, 1 Ired. Eq. 190; 36 Am. Dec. 43; Smalley v. 
Mass, 72 Iowa, 171. 

Third—Even if execution process at law could have been 
employed, it would be an utterly inadequate and ineffectual 
remedy. It could be issued for no more than such amount 
as was due under the decree at the date of issue, and, as al- 
ready stated, the record shows it would have been ineffective 
for the collection of even that. With the aid of the appellants 
Twell succeeded in weaving a web of fraud which effectually 
barred the way of his injured wife to the realization of any 
part of the fruits of her decree, present or prospective, other- 
wise than through the aid of a court of equity. Leaving out 
of view the alimony that was due at the time the present 
chancery proceeding was instituted, must she stand by and 
see the decree providing for her future maintenance rendered 
wholly abortive, because the appellants, whether on account 
of greed for gain or for other motives, became particeps crimi- 
nis with her husband in his attempt to evade it, and aided 
him to do so by purchasing this property at an under value 
and under circumstances showing on their face that the pur- 
chase was not a bona fide transaction ? In contempt of court 
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Twell absconded before the expiration of the time allowed 
him for giving bond. The defendants knowingly aided him 
to put all his property out of his hands. Thus the whole de- 
cree is rendered futile unless the court which rendered it can 
unravel the fraud and impound the property, conveyed for the 
very purpose of rendering the decree of no avail; and can do 
this before the appellants complete the work of converting the 
property into cash, so as to leave nothing tangible to be 
scized—a work which they promptly set about. Surely our 
jurisprudence is not so defective as to require a court of equity 
to calmly fold its hands and look on, while conspirators com- 
bine to set its decrees at defiance. 

Fourth —The appellee admits that the general, although 
not universal rule, is that when the plaintiff or creditor has a 
judgment at law, he must have an execution issued thereon 
and returned unsatisfied before he can resort to equity ; but 
this rule only applies to judgments at law upon which execu- 
tions can be issued. 

In this case there was, no judgment at law nor any 
arrearages of alimony upon whicha judgment might have 
been had or writ of attachment issued. The first installment 
of alimony due as alleged in the complaint was on January 
17th, 1884, (printed record, page 3.) Twell absconded and 
left the Territory of Montana about the 25th day of Decem- 
ber, 1883, and the sale which this suit was brought to set 
aside was made on the 22nd day of the same month ; (see 
Beaumont's testimony, printed record, page 11, and findings of 
fact No. 7, page 12.) Thus before the first installment of the 
appellee’s demand fell due, Twell was an absconding debtor 
who had conveyed away all his property. This property the 
appellants held as trustees, ex maleficio for the appellee: 
Christy v. Sill, 95 Pa. 380. As the absconding debtor left no 
legal assets behind him, the appellee hada right to file her 
bill for the purpose of reaching the assets so held by the 
appellants : Wait on Fraud. Conv. §84. 

Fifth —But this case is not merely an exception to the 
general rule ; it is entirely outside of it. 
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It is only a creditor whose demand is purely legal who 
must first obtain a judgment and execution at law before 
resorting to equity: Bump Fraud. Convey., p. 540; note to 
Sexton v. Wheaton, 1 Am. Lead. Cas. *54; Scott v. McMil- 
len, t Littell 302; 13 Am. Dec. 239; Halbert v. Grant, 4 
Monroe 580; Barrett v. Barysett, 5 Oregon 411. 

To reach an equitable estate of the debtor not subject 
to execution at law the creditor must first obtain judgment 
and execution, but a judgment only is necessary to maintain 
an action in equity to set aside a fraudulent conveyance of 
property subject to execution: Weightman v. Head, 17 III. 
281; Zoll v. Loper, 75 Mo. 460; Miller v. Davidson, 44 Am. 
Decisions 715; Clarkson v. De Peyster, 3 Paige 319; Brown v. 
Long, 36 Am. Decs. 43; Crompton v. Anthony, 13 Allen 33; 
Bump Fraudulent Conveyances p. 537; and cases there cited. 

This action was only an equitable one in aid of and to 
enforce the previous decree in equity of the same court and to 
prevent that decree from being defeated by the fraudulent acts 
of the defendants, and certainly a court of equity has power to 
grant such relief and enforce its own decree. The territorial 
statute not only makes cases of divorce and alimony a matter 
of chancery jurisdiction, to be taken cognizance of by the 
district court “sitting as a court of chancery,” but provides 
expressly that “the like process, practice and proceedings” 
shall be had “as they are usually had in other cases of chan- 
cery.”” Not only the power, but the duty, to grant all sorts 
of process, allforms of remedy, which a court of chancery 
uses to prevent the frustration of its decrees, and to grant 
them in the same circumstances, is this clearly reposed in the 
territorial district court, when sitting as a divorce court. 


IV. 


The appellee is a creditor within the statute and entitled 
to maintain this action: Revised Statutes, Montana, p. 436, 


fo 


sec. 172; Bump Fraudulent Conveyances, (3d ed.,) pp. 502— 
505 ; and cases cited on page 505, note 6; 2d Bishop, Mar- 
riage and Divorce, sec. 450; Greer v. Wright, 52 Am. Dec. 
[15 ; see note to same and cases cited. 

She is such as to the monthly alimony hereafter to become 
payable, as well as to the installments already matured. To 
constitute one such acreditor it is not requisite that the claim 
be due: Mott v. Danforth, 6 Watts 304; Cook v. Johnson, 12 
N. J. Eq. 51; Howe v. Ward, 4 Me. 195. 

It may even be a claim payable after the death of the 
debtor: Adames v. Hallett, L. R., 6 Eq. 468; Rider v. 
Kidder, 10 Ves. 360. 

Or may be a contingent claim: McLaughlin v. The 
Bank, 7 How. 220; Cook v. Johnson, 12 N. J. Eq. 51; Man- 
hattan Co. v. Osgood, 15 Johns. 162; Van Wyck v. Seward, 
18 Wend. 365 ; Shontz v. Brown, 27 Pa. 123, 131. 
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1 - Unttrep States, 
Eastern District of Pennsylvania, set.: 


The President of the United States to the judges of the circuit court of 
the United States in and for the eastern district of Pennsylvania, 
greeting : 

Because that in the record and process and also in the rendering of 
judgment in a suit before you, between Charles H. Meyer and Joseph R. 
Dickinson, trading as Meyer and Dickinson, plaintiffs, and John F. Hart- 
ranft, collector of customs for the district of Philadelphia, defendant, 
in a plea of trespass on the case,a manifest error has intervened, to the 
great damage of the said John F. Hartranft, as in his complaint has been 
stated ; and as it is just and proper that the error, if any there be, should 
be corrected in due manner, and that full and speedy justice should be 
done to the parties aforesaid in this behalf, you are hereby commanded 
that if judgment thereof be given, then, under your seal, you do distinctly 
and openly send the record and process in the suit aforesaid, with all things 
concerning them and this writ, so that you have the same before the hon- 
orable the justices of the Snpreme Court of the United States, sitting at 
Washington, D. C., on the second Monday of October next, that, the rec- 
ord and process aforesaid being inspected, they may cause to be done 
thereupon what of right ought to be done. 

Witness the honorable Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, at Philadelphia, this 21st day of July, A. D. 
one thousand eight hundred and eighty-six, and in the one hundred and 
eleventh year of the Independence of the United States. 

[SEAL.] Samve. BELt., 

Clerk of Circuit Court U. 8. 


2 - THe Unirep STrates OF AMERICA, ‘88: 


To Charles H. Meyer and Joseph R. Dickinson, trading as Meyer and 
Dickinson, greeting : 

You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States,to be holden at Washington on the second 
Monday of October next, pursuant to a writ of error file] in the clerk’s 
office of the circuit court of the United States for the Ea'‘tern district of 
Pennsylvania, in the third circuit, wherein John F. Hartranft, collector of 
customs for the district of Philadelphia, plaintiff,and you are defendant 
in error, to show cause, if any there be, why the judgment rendered against 
said plaintiff in error, as in said writ of error mentioned, shall not be cor- 
rected, and why speedy justice should not be done to the parties in that 
behalf. 

Witness my hand this 21st day of July, in the year of our Lord one 
thousand eight hundred and eighty-six. 

Wm. BuTLer, 
Judge. 


I accept service of the above writ and request the clerk to enter my 
appearance as attorney for defendants in error. 
FraNK P. PRICHARD, 
Atty for Def’ts in Error. 
JuLY 22, 1886. 
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3 In the circuit court of the United States in and for the eastern 
district of Pennsylvania, in the third circuit. 


Cuarites H. MEYER AnD JosepH R. Dick- } 

inson, trading as Meyer and Dickinson, 

! 

"KX, . 

JOHN F. HARTRANFT, COLLECTOR OF acme 
for the district of Philadelphia. 


UNITED SraTeEs OF AMERICA, ‘ 
Eastern District of Pennsylvania, ss: => 


Pleas and proceedings before the honorable the judges of the circuit 
court of the United States in and for the eastern district of Pennsylvania, 
in the third cireuit, of October session, 1885, No. 55. 

It is thus contained : 

Be it remembered that on the 28th day of December, A. D. 1885, the 

defendant, by his attorney John K. Valentine, esq., appears in open 
4 court and presents petition for certiorari, which being read is in the 
words following, to wit : 


5 In the circuit court of the United States for the eastern district of 
Pennsylvania, in the third cireuit. 


The petition of John F. Hartranft, late collector of customs for the dis- 
trict of Philadelphia, respectfully represents that a suit has been com: 
‘menced by summons case against him as defendant by Charles H. Meyer’ dp 
and Joseph R. Die kinson, trading as Meyer and Dickinson, in the court of 
common pleas No. 3 for the county of Philadelphia in the State of Penn- 
sylvania, to December term, 1885, No. 120. 

That the said suit is brought on account of an act dove by him under the 
revenue laws of the United States as collector of the customs for the dis- 
trict of Philadelphia, the said suit being to recover a certain sum of money 

aid for and on account of the said plaintiffs to the said defendant as col- 
haisee aforesaid, as duties on certain merchandise. 

Your petitioner respectfully prays that the said cause may be entered on 
the docket of your honorable court and proceeded in as a cause therein 
originally commenced, and that a writ of certiorari be immediately issued 
by the clerk of your honorable court to the said court of common pleas 
No. for the county of Philadelphia, to send to the said circuit court 
of the United States the record and proceedings in said cause, according 
to the provisions of the act of Congress in such case made and provided. 

And he will ever pray, &e. s 

J. F. HARTRANFT, 
Late Collector. 


John F. Hartranft being duly sworn says that the facts set forth in the 
above petition are true, to the best of his knowledge and belief. 
J. F. HARTRANFT. 


Sworn and subscribed before me this 23d day of Dee’r, 1885. 
[SEAL. ] Epw’p L. Bucney, 
Not. Pub. 
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I hereby certify that as counsel for the above petitioner I have exam- 
ined the proceedings against him and carefully enquired into all the mat- 
ters set forth in the above petition and that I believe the same to be true. 

: JOHN K. VALENTINE, 


Atty for Def't. 


6 (Indorsed :) No. 55, October sessions, 1885. Circuit court, 

United States, eastern district of Pennsylvania, in the third circuit. 
Charles H. Meyer et al. vs. John F. Hartranft, late collector, &c. Peti- 
tion for certiorari. John K. Valentine, attorney for petitioner. Filed 


December 28, 1886. 


i Whereupon the court made the following order, to wit : 


MEYER ET AL. 
v. : No. 55. October sess., 1885, 
HARTRANFT, LATE COLLECTOR. 


And now, to wit, this 28th day of December, A. D. 1885, on motion of 
Henry P. brown, esq., assistant United States attorney, a writ of certiorari 
is allowed in the above cause for its removal from the court of common 
pleas for the county of Philadelphia to this court. 

Thereupon a writ of certiorari issues in the words following, to wit : 


8 Untrep STatTes OF AMERICA, 
Eastern district of Pennsylvania, sect. : 
The President of the United States to the honorable the judges of the 
court of common pleas No. 3 for the county of Philadelphia, in the 
State of Pennsylvania, greeting : 


Whereas lately in your said court of common pleas No. 3 a suit was 
commenced against John F. Hartranft, late collector of customs for the 
. district of Philadelphia, by Charles H. Meyer and Joseph R. Dickinson, 

trading as Meyer and Dickineon, to your December term, 1885, No. 120, 
which said suit, as it is said, is still pending before you in the said court 
of common pleas No. 3, ceittentinells and whereas on the application of 
the said John F. Hartranft, late collector, &c., to the circuit court of the 
United States for the eastern district of Pennsylvania, in the third circuit, 
on a suggestion supported by proper evidence, that the said suit was 
brought on account of an act done by him under color of his office as col- 
lector of customs for the district of Philadelphia, the said suit having 
been brought to recover certain moneys paid by the said plaintiffs to the 
said John F. Hartranft, late collector, &c., aforesaid, for duties on certain 
merchandise claimed to be due and owing from the said plaintiffs to the 
United States of America, and praying that a writ of certiorari may be 
immediately issned by the clerk of the said circuit court of the United 
States, directed to the said court of common pleas No. 3, to send to the 
said circuit court of the United States the record and proceedings in the 
said cause, according to the provision of the act of Congress in such case 
made and provided. 

Wherefore you are hereby commanded to transmit, under your seal, the 
record and proceedings of the said suit, with all things thereunto oe 
unto the said circuit court of the United States, to be holden at Philadel- 
phia, for the eastern district of Pennsylvania, in the third circuit, on the 
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first Monday of January next, plainly and distinctly, in as full and ample 
manner as it now remains before you, together with this writ, so that the 
said circuit court of the United States may be able therein to proceed and 
do what shall appear of right ought to be done. 

Witness the honorable Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States, at Philadelphia, this 28th day of December, 
A. D. 1885, and in the 110th vear of the Independence of the United 
States. 

SAMUEL BELL, 
Clert: of Cireul Court, U.. 8. 
9 (Indorsed:) No. 55. October sess., 1885. Cireait court U.S. 
Meyer et al. vs. Hartranft, late collector. Writ of certiorari. 


10 And afterwards, to wit, on the 3lst day of December, A. D. 

1885, the writ of certiorari Is returned with the record of the court 
of common pleas No. 3 annexed, which, being read, is in the words fol- 
lowing, to wit: 


11 vemplification, 


PHILADELPHIA Country, 
State of Pennsylerania, set.: 

Among the records and proceeding of the court of common pleas No, 3, 
for the county of Philadelphia, State of Pennsylvania, the followin, may 
be found as matter of file and of record at No, 120, December term, 1885, 
to wit: 


Docket entries, December term, 1885. 


(CHARLES H. Meyer ) Sum’s case, exit Nov. 20, 1885; 

I. P. Prichard ) and Joseph Rt. Dick- ret. 1 Mon. Dec., 1885. Nihil 

— '"  } inson, trading as habet. Dee. 15, 1885, als. 

| Meyer & Dickinson, sum’s exit ; ret. 1 Mon, Jan., 

rs, -> 1886. Served Dec. 29,1885. 

120. ( Joun F, HARTRAN FT, Certiorari from circuit ct. of 

J. K. Valentine late collector of cus- U. Ss. for kK. D. of Penna. 

Dee, 22. ’85. toms for the district (ot Oct. Sess., 1885, No. 55) 
— of Philadelphia. bro’t into office. 


s - 


Certified from the record 12, 29,’85. 
[SEAL] F. J. Linpsay, 
Pro Proth’y. 


12 CuarcLes H. Meyer Aanp” 
Joseph RK. Dickinson, trading 
as Meyer and Dickinson, Cc. P. No. 
rs, - Dee, T., 1885. 


JoHN FF, HArtTRANFT, LATE COL- | No. 
lector of customs for the district 
of Philadelphia. 


/ 


Issue summons case as above, returnable first Monday December, 1885. 
To proth’y C. P. 


FRANK P. PRICHARD, 
Atty for PU fis, Nov. 20, 1885. 


.(Endorsed :) 120. Dee. term, 1885. C. P. No.3. Meyer and Dickin- 
son vs. Hartranft, collector. Pracipe for sum’s case. Filed Nov. 20, 
1885. F. P. Prichard. 


13 Summons. 


CouNnTY OF PHILADELPHIA, 838. 


The Commonwealth of Pennsylvania, to the sheriff of Philadelphia county, 
greeting : 

We command you, that you summon John F. Hartranft, late collector 
of customs for the district of Philadelphia, late of your county, so that he 
be and appear before our judges, at Philadelphia, at our court of common 
pleas, No. 3, for the county of Philadelphia, to be holden at Philadelphia, 
in and for the said city and county of Philadelphia, the first Monday of 
December next, there to answer Charles H. Meyer and Joseph R. Dick- 
inson, trading as Meyer and Dickinson, of a plea of trespass on the case, 
ete. And have you then there this writ. 

Witness, the honorable James R. Ludlow, president of our said court, 
at Philadelphia, the 20th day of Nov’r, in the year of our Lord one thous- 
and eight hundred and eighty-five. 

Gro. W. HAMMERSLY, 
Pro. Prothonotary. 
14 (Indorsed :) 120. Dee. term, 1885. C.P. No.3. Meyer and 
Dickinson vs. J. F. Hartranft. Summons case. F. P. Prichard. 
Nihil habet ; so answers. 
A. ALBRIGHT, 
Dep. SWF. 
Geo. DE B. Kiem. 


She’ff. 
15 CHARLES H. MEYER ET AL. ©. P. No.3. Dec. term 


Us = " 
1885. No. 120. 
Joun H. HARTRANFT, LATE COLLECTOR, ce. j 


Issue alias summons case in above case. Returnable first Monday, Jan- 

uary, 18386. 
Frank P. PricHarp, 
Att'y for PUffs. 

To Prothy, C. P. 

(Endorsed :) 120. Dee. term, 1885. C. P. No. 3. Meyer et al. vs. 
Hartranft. Precipe for als. sum’s case. Filed Dee. 15, 1885. F. P. 
Prichard. 


16 Summons. 


County OF PHILADELPHIA, 88 : 
The Common wealth of Pennsylvania to the sheriff of the county of Phila- 
delphia, greeting : 


We command you, as before we did, that you summon John F. Hart- 
ranft, late collector of customs for the district of Philadelphia, late of your 
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county, so that he be and appear before our judges, at Philadelphia, at our 
court of common pleas, No. _, for the county of Philadelphia, to be holden 
at Philadelphia, in and for said county of Philadelphia, the first Monday 
of January next, there to answer Charles H. Meyer and Joseph R. Dick- 
inson, trading as Meyer and Dickinson, of a plea of trespass on the case, 
ete. And have you then there this writ. 

Witness, the honorable James R. Ludlow, president of our said court, 
at Philadelphia, the 15th day of Dee. in the vear of our Lord one thou- 
sand eight hundred and eighty-five. 

| W. Mac Carn, 


Pro. Prothonotary. 


17 (Indorsed :) 120. Dec. term, 1885. C. P, No.3. C.H. Meyer 
etal. vs. John F. Hartranft. Als. summons case. F. P. Prich- 
ard. 


Served John F. Hartranft by giving to him, December 18th, 1885, a 
true and attested copy of the within writ and making known to him the 
contents thereof. 

So answers. 

A. ALBRIGHT, 
Deputy Sheriff. 
Gro. DEB. KE, 
Sheriff. 


8 ‘HARLES H. MEYER ET AL. : 
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Dee. term, 
Joux F. HArTRANFT, LATE COLLECTOR, «ce. } 


1885. No. 120. 


The Proth’y will enter my appearance in the above case for the de- 

fendant. 
JOHN K,. VALENTINE, 
Att’y for Def’t. 

To Prothy, C. P. 

(Endorsed:) 120. Dee. term, 1885. C. P. No.3. Charles H. Meyer 
et al. vs. John F. Hartranft, late collector. Order for appearance. Filed 
Dec. 22, 1885. J. Kinderdine. John K. Valentine, att’y for def’t. 


19 And afterwards, to wit, on the 5 day of January, A. D. 1886, the 
plaintiffs, by their attorney, come inte court here and files his narr., 
which, being read, is in the words and figures following, to wit : 


20 In the cireuit court of the United States in and for the eastern 
district of Pennsylvania, in the third circuit of October session, one 
thousand eight hundred and eighty-five. No. 55. 


EASTERN DIsTRICT, ss: 


John F. Hartranft, late collector of customs for the district of Phila- 
delphia, late of the county aforesaid, was summoned to answer Charles H. 
Meyer and Joseph R. Dickinson, trading as Mever and Dickinson, of a 

lea of trespass on the case, &e., whereupon the said Charles H. Meyer 
and Joseph R. Dickinson, trading as Meyer and Dickinson, by Frank P. 
Prichard, their attorney, complain. 


i age ee ba 
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21 And also, for that whereas the defendant on the first day of No- 

vember in the year of our Lord, one thousand eight hundred and 
eighty-five, at the county aforesaid, was indebted to the plaintiffs in fifty 
thousand dollars for goods then and there sold and de livered by the 
plaintiffs to the defendant at his request ; 

And also in the further sum of fifty thousand dollars, for goods then 
and there bargained and sold by the plaintiffs to the defendant at his re- 
quest ; 

And also in the further sum of fifty thousand dollars, for work then 
and there done, and materials for the same provided by the plaintiffs for 
the defendant at his request ; 

And also in the further sum of fifty thousand dollars, for money then 
and there lent by the plaintiffs to the defendant at his request ; 

And also in the further sum of fifty thousand dollars, for money then 
and there paid by the plaintiffs for the use of the defendant at his request ; 

And also in the further sum of fifty thousand dollars, for money then 
and there had and received by the defendant for the use of the plaintiffs ; 

And also in the further sum of fifty thousand dollars, for money found 
to be due from the defendant to the plaintiffs on an account then and there 
stated between them ; 

And also in the further sum of fifty thousand dollars, for interest then 
and there due and payable, for the forbearance by the plaintiffs at the de- 
fendant’s request, for moneys before then due and owing from the defend- 
ant to the plaintiffs. 

And the defendant afterwards, to wit, on the day and year last afore- 
said, at the county aforesaid, in consideration of the several last men- 
tioned premises, respectively then and there promised the plaintiffs to pay 
them the said several last mentioned moneys, respectively, on request ; 
yet the defendant hath disregarded his promises, and hath not paid any 
of the said moneys, or any part thereof, to the damage of plaintiffs fifty 
thousand dollars. 

And therefore they bring suit, &c. 

FRANK P, PRICHARD, 
Attorney for Plaintiff. 

Dec. 10, 1885. 

22 (Indorsed :) U. S. C. C. E. D. of Pa. 55. Oct. sess., 1885, 

Charles H. Meyer et al. vs. John F. Hartranft, late collector, &e. 
Narr. in assumsit. F. P. Prichard, plaintiff’s attorney. Filed Jan. 5, 
1886. 


23 And afterwards, to wit, on the 15th day of January, A. D. 1886, 
the defendant, by his attorney, comes into court here and files his 
plea, which, being read, is in the words following, to wit: 


In the circuit court of the United States for the eastern district of Penn- 
sylvania in the third circuit. Oct. sessions, 1885. No. 55. 


CHar.Les H. MEYER ET AL. ) 
re, 
Joun F. HARTRANFT, LATE COLLECTOR, &c. 


And the said defendant, by John K. Valentine, esquire, his attorney, 
comes and defends the wrong and injury, when, &c., and saith that he did 
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not undertake or promise in manner and form as the said plaintiffs have 
above thereof complained against him, and of this he puts himself upon 
the country. 
Joun K. VALENTINE, 
J ittorney for Defendant. 


24 (Indorsed :) No. 55. Odet. sessions, 1885, In the cireuit court 

of the United States for the eastern district of Pennsylvania, in the 
third circuit. Charlies H. Meyer et al. vs. John I. Hartranft, late col- 
lector, &e. Filed Jan. 15, 1886. Plea of defendant. John K. Valen- 
tine, attorney for defendant. 


25 And thereupon it is ordered that a jury come to try the issue 
joined in this case. 


And afterwards, to wit, on the 20th day of April, A. D. 1886, come 
the parties aforesaid, and the jurors of the jury aforesaid being called 
likewise come, to wit, David M. Jaquette, James A. Wright, Albert 
Pancoast, Henry EK. Drayton, J. Frank Werner, Thomas J. Ridgway, J. 
Ross Hanson, William Laumaster, Van Camp Bush, Alexander Orr, J. 
Edward Crippen, Edward R. Hayes, who are duly empaneled, returned, 
chosen, tried, and sworn or affirmed to speak the truth in the issue joined 
in this case. 


And afterwards, to wit, on the 20th day of April, A. D. 1886, the 
jurors aforesaid, upon their oaths or aflirmations aforesaid, respectively do 
say that they find specially as follows, to wit: 


26 U.S. C. C., Oct. sess., 1885. 


MEYER 
re, . No. 55. 
HArrranrt. J 
Special rerdict, 


The jury find that :— 

1. That in the year 1885 the plaintiffs were merchants in the city of 
Philadelphia, and the defendant was collector of the customs for the dis- 
trict of Philadelphia. 

2. That the plaintiffs imported into the port of Philadelphia, between 
June 25, 1885, and July 16, 1885, both inclusive, various lots of mate- 
lasse cloth, which were duly entered at the eustom-house. 


3. That all of said matelasse cloth was composed partly of silk, partly | 


of cotton, and partly of wool; silk being the component material of chief 
value, and the proportion in value of wool being less than 25 per cent. 

4. That the defendant, as collector aforesaid, exacted duty on all of 
said matelasse cloth at the rate of thirty-five cents per pound, and forty 
per cent. ad valorem, amounting to the sum of two thousand four hun- 
dred and sixty-eight dollars, which duty was paid by the plaintiffs at 
the time, making due . protest against the exaction thereof, and claiming 
that said matelasse cloth was dutiable at the rate of fifty per cent. ad val- 
orem. 


in 
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5. That the plaintiffs made due appeals from said decisions of said col- 
lector to the Secretary of the Treasury, who, by decisions in ere af- 


firmed the said decisions of the defendant, whereupon the plaintiffs, on 
November 20, 1885, brought this suit. 

27 6. That a bill of particulars i is hereto annexed, showing the re- 
spective dates of the invoives of said matelasse cloth and of the 

entries at the custom house, the payment of duties in excess, the filing of 

protest, the appeal to the Secretary of the Treasury and the Secretary’s 

decision, and showing also the amount of duties claimed by plaintiffs to 

-_ been illegally exacted. 

. That the duty on the said matelasse cloth, at the rate of fifty per 
pa ad valorem, is the sum of eighteen hundred and fifty-two dollars, 
forty cents, The amount of duty thereon exacted by the defendant and 
paid by the plaintiffs under protest, is two thousand four hundred and 
sixty-eight dollars. The amount exacted by the defendant over and above 
the amount claimed to be done by plaintiffs is the sum of six hundred and 
fifteen dollars and sixty cents. 

And the said jurors say that they are ignorant in point of law on which 
side they ought, upon the facts, to find the issue; but that if the court 
should be of opinion that the plaintiffs are entitled to recover the money 
paid as duty on the said matelasse cloth, over and above the amount 
claimed to be due by said plaintiffs, then they find for said plaintiffs in 
the sum of six hundred and fifteen dollars and sixty cents with interest to 
be computed upon the separate items thereof, from the respective dates of 
payment as shown by the annexed bill of particulars, but if the court 
should be of opinion that the plaintiffs are not entitled to recover upon 
the facts and law then they find for defendant. 

_ The bill of particulars showed the following payments of duty : 


Ade, 1, WEB. cece cocecuncscugicne ceonds occconepcageunedhivedadedtcs tancte $35, 70 
Mews. 3G, BBGD « coccce ccceccccsens sccces cascce COSCO 80 0506 SECC SoC Ces cece CeCe 93. 75 
Want. BO, 20GB . .ccccocccs cece seadbs cc cdcs cccese ccoved ebouns cdedbsioddeubeie 486. 15 

$615. 60 
28 Bill of particulars, 


Name of importer (for all the importations), Meyer & Dickinson. 


Description of goods: Matelaase cloths. 


‘ y= i . ‘ 7 . . -— ~ $ ‘ 
a om ~ > ‘ 2 
| = - BE 7 ese ? <3 2 | 
| sg ley] S38. \ee | S [88a | 2 
. Whence im. os e—F | a we 5 | a: 
Name of vessel. = “ts ‘ig Se ~ = =o ~ 2 
ported. 25 ozs a ois? z SHS, | HT 
- ' ~~ a _ - 8 = = i 
a | Bsn esa sess £ sSsa! 
= | qe & = ~ & | £ 
1 8&5. 1°85. 1885, | R85. 18K5. 1885, 
Pennland........ Antwerp... Jane 15 $496.15 July 11 Sept. 10 | July 26 July 24 Sept. 3 
Switzerland Sue a sé +s a4 : 9}. 75 16 : t* . ee es a 
Belgeniand ...... " “ 1°‘ 3570 June25 Aug. 1 gi ing Dry , my 
625. 60 
29 And afterwards, to wit, on the 21st day of June, A. D. 1886, 


come the parties aforesaid, and this cause being called for argu- 
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ment on special verdict, and having been argued by counsel for the respect- 
ive parties, and the premises being seen and fully understood by the 
court, they take further time for consideration. 


And afterwards, to wit, on the 24th day of June, A. D. 1886, the court 
by Hon. William MeKennan, circuit judge, file the following opinion, to 
wit: 

30 In the circuit court of the United States, in and for the eastern 
district of Pennsylvania, in the third circuit. 
MEYER 
vs. > No. 55, October session, 1885. 
HARTRANFT, COLLECTOR, &C. J 


McKennan, Cir. J.: 

The special verdict in this case presents a single question for determi- 
nation, viz: Are the goods described in it dutiable under Schedule K 
(section 2502), of the «ct of March 3, 1883, or under Schedule L of the 
same act. 

These schedules are parts of the same act and presumably were not in- 
tended to impose different rates of duty upon the same subjects. Sched- 
ule K imposes a certain rate of duty upon “all manufactures of wool of 
every description made wholly or in part of wool, not specially enume- 

rated or provided for” in the act. This is a very general 
31 and comprehensive description, and undoubtedly embraces all 
goods of which wool is in part a constituent. But are the goods 
in question excluded from its scope by being specially provided for in 
another part of the act? I think they are by the terms of Schedule L. 
That schedule imposes a different rate of duty “on all goods, wares, and 
merchandise * * made of silk, or of which silk is the component ma- 
terial or chief value.” It is clear that silk goods are chargeable only with 
the duty enacted by this schedule and it is equally clear that goods of 
which silk is the component material of chief value are placed in the same 
category and are subject to the same duty. It does in times and effect 
identify goods of which silk is the component material of chief value with 
goods composed entirely of silk, and is a special provision touching such 
goods, and withdraws them entirely from the operation of Sched- 
ule kK. 
32 In Soloman v. Arthur, 12 Otto, 212, the applicability of two 
general clauses in different acts of Congress was before the court 
for determination. The court held that they were to be considered as 
contained in the same act, Mr. Justice Bradley, in delivering the opinion 
of the court, saying: “ It is observable that this description of ‘ manufact- 
ure made of mixed materials, in part of cotton, silk,’ &c., is more general 
than that of manufactures which silk is the component material of chief 
value.” Logically, the two phrases standing together in the same act or 
system of laws would be related as follows: “Goods made of mixed mate- 
rials, cotton, silk, &c., shall pay a duty of thirty-five per cent.;” but if 
silk is the component part of chief value they should pay a duty of fifty 
per cent. 

So here, while the presumption is against a construction which would 

make different clauses of act, imposing different rates, applicable to 
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33* the same subjects, yet, even if by the generality of their terms, 

they might apparently be so applicable, they are to be read thus : 
All manufactures of wool of every description, not especially enumerated 
or provided for in this act, shall be subject to a duty of thirty-five cents 
per pound and thirty-five per centum ad valorem ; but if silk is the com- 
ponent material of chief value they shall be subject to a duty of fifty per 
cent. ad valorem.” 

I am therefore of opinion that the goods described in the special ver- 
dict are dutiable under Schedule L of the act of March 3, 1883, and that 
judgment must be entered thereon in favor of the plaintiff in the sum of 
$615.60, with interest upon the separate items thereof from the respective 
dates of payment as shown by the bill of particulars, annexed to said 
verdict. 

And it is ordered that judgment be entered accordingly by the clerk 
for the amt. of said principal and interest. 


34 (Endorsed :) No. 55, October, 1885, C. C. U.S., E. D. of Pa. 
Meyer vs. Hartranft, col. Opinion and judg’t. Filed 24 Jan’, 
1886. 


Whereupon judgment is entered on the special verdict in favor of 
plaintiffs in the sum of six hundred and forty-four dollars and ninety-nine 
cents ($644.99). 


35 Unirep STATES OF AMERICA, 
Eastern District of Pennsylvania, set. : 

I, Samuel Bell, clerk of the circuit court of the United States of America 
for the eastern district of Pennsylvania, in the third circuit, do hereby cer- 
tify the foregoing to be a true and faithful copy of the original pleas and 
‘proceedings in the case of Charles H. Meyer et al: vs. John F. Hartranft, 
collector, &e., No. 55, October sessions, 1885, on file and now remaining 
among the records of the said court in my office. 

In testimony whereof I have hereunto subscribed my name and affixed 
the seal of the said court at Philadelphia this 20th day of September, in 
the year of our Lord one thousand eight hundred and eighty-six, and of 
the Independence of the United States the one hundred and eleventh. 

[SEAL. ] SAMUEL BELL, 

Clerk of C. C. 


(Indorsed :) No. Sessions 188 . Circuit court United States, east- 
ern district of Pennsylvania. Certified copy. 
(Stamp :) Office Solicitor Treasury. Received Sep. 23, ’86. 


36 Tn error. 
Supreme Court of the United States. 


JoHN F. HARTRANFT, PLAINTIFF IN — 
va, 
CHARLES H. MEYER ET AL., DEFENDANTS IN | 
error. 


Afterwards, to wit, on the second Monday of October, in the same term, 
before the justices of the Supreme Court of the United States, at the Cap- 
itol in the city of Washington, comes the said plaintiff, by John K. Valen- 
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tine, esq., his attorney, and says that in the record and proceedings afore- 
said there is manifest error in this, to wit, that by the said record it ap- 
pears that the judgment aforesaid given was given for the said defendants 
against the said plaintiff, whereas by the law of the land the said judg- 
ment ought to have been given for the said plaintiff against the said de- 
fendants ; and the said plaintiff pravs that the judgment aforesaid may be 

reversed, annulled, and altogether held for nothing, and that he may 
37 be restored to all things which he has lost by occasion of the said 

judgment, &e. 

JoHN K. VALENTINE, 
Attorney for PUff in Error. 


(Indorsed:) Supreme Court United States. John F. Hartranft, plaint- 
iff in error, vs. Charles H. Meyer et al., defendants in error. Assign- 
ment of error. 

(Indorsement on cover:) No. 422. John F. Hartranft, collector of 
customs for the district of Philadelphia, plaintiff in error, vs. Charles H. 


Mever and Joseph R. Dickinson, trading as Meyer and Dickinson.  E. 
Peunsylvania, C.C. U.S. Filed October 11, 1886. 


© 


Iu the Supreme Court of the United States. 


Octoserk Term, 1889. 


HARTRANFT’S ADMINISTRATRIX, 
plaintiff in error, 
vs. > No. 148. 
CuarLes H. Meyer anp Joseru R. |: 
Dickinson. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT OF PENN- 
SYLVANIA. 


BRIEF FOR THE PLAINTIFF IN ERROR. 


Wma. A. Maury, 


Assistant Attorney-General. 
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Iu the Supreme Court of the United States. 
OctoseR TERM, 1889. 


HARTRANFT’S ADMINISTRATRIX, 
plaintiff in error, | 
vS. No. 148. 
CHartes H. Meyer anp Josepn R. 
Dickinson. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT OF PENN- 
SYLVANIA. | 


BRIEF FOR THE PLAINTIFF IN ERROR. 


This is an action to recover back the amount 
of $615.60, alleged to have been illegally ex- 
acted by the defendant’s testator, late collector 
of the port of Philadelphia, in the name of duties 
on certain lots of matelass¢ cloth importedon June 
25, 1885, and July 16, 1886. 

The case was tried on the general issue on 
April 20, 1886, and the jury rendered a special 


verdict (p. 8). 
10246 


2 

It appears by the special verdict (pp. 8-9) 
that the merchandise in question “‘was composed 
partly of silk, partly of cotton, and partly of wool, 
silk being the component material of chief value, 
and the proportion in value of wool being less 
than 25 per cent.” 

It further appears that the duty levied was at 
the rate of 35 cents per pound and 40 per cent. 
ad valorem, amounting to the sum of $2,468, 
which was paid under the protest and claim that 
the merchandise was dutiable at the rate of 50 
per cent. ad valorem, and that the difference 
between the amount of duty levied and the 
amount claimed to be due by the importers is 
$615.60, the amount sued for. 

The circuit judge entered judgment on the 
verdict for the amount claimed by the plaintiffs 


(p. 11). 


ASSIGNMENT OF BRROR. 


The judgment is erroneous, in this that it 
should have been entered for the collector, the 
assessment of the duties having been in accord- 
ance with law. 


3 
ARGUMENT. . 


The collector, in assessing the duties, pro- 
ceeded on the following provision of Schedule 
K of the act of 1883 (T. I. 362). 


Woolen cloths, woolen shawls, and all manufactares of wool 
of every description, made wholly or in part of wool, not 
spomesy anne’ ae poenseet. th, act, valued one 
ex eighty cents per ponnd, -five cents per 
and thirty-five rcentum ad valorem ; valued at above 
cents per pound, thirty-five cente per ponnd, and in 
thereto forty per centum ad valorem. 


The importers claimed that the assessment 
should have been made under the provision of 
Schedule L of the same act (T. 1, 383), which is 
in these words: ' 3 ; 

nn - provided for in thlsaet made of silk. or of Which silk 


is a component material of chief value, fifty per centum ad 
valorem. 


It is found that the proportionate value of the 
wool that entered into the texture of the mer- 
chandise was less than 25 per cent., and that silk 
was the component material of chief value in 
said merchandise. 

The duty laid on manufactures wholly or in 
part of wool by Schedule K, above quoted, does 
not apply to such manufactures as are ‘‘SPECIALLY 
enumerated or provided for in this act,” and the’ 


4 


court below held that, by virtue of these words 
and the provision of Schedule L laying a duty 
of 50 per cent. on all goods made wholly of silk 
or of which silk is the component material of 
chief value, the merchandise in question was 
taken out of the operation of the wool provision 
of Schedule K. 

But it is conceived that in making that ruling 
the learned court below was not sufficiently at- 
tentive to the language of the law. 

If Congress had said that it was not its purpose 
to lay a-tax under the wool provision in Schedule 
K in any case of a fabric wholly or partially 
made of wool and otherwise enumerated or pro- 
vided for in the act, it might have been spe- 
ciously contended that the importations in ques- 
tion were dutiable at 50 per cent. ad valorem 
under the silk clause in Schedule L. 

But such is not the language of the law, which, 
after levying a tax on manufactures of wool “of 
every description,” excepts such as are “specially 
enumerated or provided for in this act.” It was, 
therefore, error in the court below to hold that 
the general language of the silk clause of Sched- 


5 


ule L, which language is merely descriptive of 
a large class of goods, variously named in com- 
merce, is a special enumeration and provision 
within the meaning of the wool clause of Sched- 
ule K. 

The ruling of the court below fails to give any 
significance whatever to the word “specially” as 
used in the wool-clause. Congress says that it is 
only by special enumeration or provision that a 
fabric shall escape the tax levied in Schedule K, 
but the court below has said that the enumera- 
tion or provision needed only to be general, and 
not at all specific or denominative. 

We look in vain for any indication that the 
attention of the learned court below was directed 
to the special language of the statute, which it 
interpreted as though it were the common formula 
‘not otherwise provided for.” 

The difference between a special and a gen- 
eral designation or enumeration is observed by 
this court where it says, in Arthur v. Butterfield 
(125, U. S. 76), with reference to what is called 
the similitude clause, that to place articles among 
those designated as enumerated, it is not neces- 
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sary that they should be specifically mentioned. It 
is sufficient that they are designated in any way 
to distinguish them from other articles. Thus the 
words “ manufactures of which steel is a compo- 
nent part” and ‘manufactures of which glass is a 
component part” have been held a sufficient de- 
signation to render the goods enumerated articles 
under the statute, and take them out of the simil- 
itude clause (Arthur v. Sussfield, 96 U. S., 128). 


But it would seem that such general language 
could not, without an entire disregard of the 
force of words, be held to be a special enume- 
ration or provision in the sense of the tariff, nor 
is it apprehended that this court would have 
deemed the general expressions just quoted suf- 
ficient for the purpose mentioned if the simili- 
tude clause had been extended to everything not 
** snecially enumerated or provided for.” 

The court below gave the same effect to the 
words “not specially enumerated or provided 
for in this act” as, ordinarily, belongs to the 
words ‘not enumerated or provided for in this 
act.” 


7 


Solomon y. Arthur (102 U.S., 212) does not 
appear to have any particular bearing on this 
case. The reasoning of the court in that case 
can have no application to the different condi- 
tions of this case. In that case the merchandise 
in question was held dutiable under the provision 
of the act June 30, 1864, which laid a tax of 50 
per cent. ad valorem “on all manufactures of silk 
or of which silk is the component part of chief 
value, not otherwise provided for,” and that it 
was not dutiable under provisions of previous 
laws imposing a tax on “manufactures composed 
of mixed materials, in part of cotton, silk, wool, 
or worsted, or flax,” as being thereby otherwise 
provided for. 

But as the merchandise in question was not 
otherwise provided for in the act of 1864, and as, 
furthermore, it was the intention of Congress 
that that act should be operative without inter- 
fering with the previous acts, there remained no 
alternative to assessing the duty under the act 
of 1864. 

As we have said, it is difficult to see how the 
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reasoning in Solomon v. Arthur bears on the case 
in hand. 

In determining the questions raised on the ap- 
peal of the defendants in error, the Secretary of 
the Treasury gives due effect to the word “ spe- 
cially ” in the wool clause, by holding that— 


In cases where the merchandise is composed in part of woo 
the hair of the alpaca, goat, or other animal, and does not ‘all 
within the s Tig provisions for women’s and children’s drese- 
goods, — inings, Italian cloths, and goods of like descrip- 
tion in "365 (T. I. new) it should be classified for 
duty un or t e teense therefor in sad na Spee 362 or 363 of 
the tariff, and not under paragraph as aforesaid. * ” 
In the present case, it being understood that the ailaiinn 
is composed in part of wool, and does not fall within the 
specific provisions of paragraph 365, it is dutiable at the rate 
asse under T. I. new 362, and your assessment of duty is 
accordingly affirmed. 


If, now, we apply the rule of the court below 
to the silk clause as against the woolen, for the 
rule must work both ways on the same words, 
neither clause can have effect in the case of a fabric 
of wool and silk where the latter is the component of 
chief value, for each clause must neutralize the other. 

To avoid this difficulty the court below arbi- 
trarily assumes, on the supposed authority of 
Solomon v. Arthur, that Congress intended that in 
the case supposed a duty of 50 per cent. only 
should be levied. 


4 


a 


9 


On the other hand, we say that Congress, by 
using the words “all manufactures of wool of every 
description,” has manifested a purpose to enforce 
the wool clause as to all fabrics of wool, whether 
mixed with silk, in any proportion, or not, where 
they are not specially enumerated or provided for 
in the act. 3 

These words “of every description” do not 


appear in the silk clause. What effect, then, is 
to be. given them in the wool clause if they 


should not be understood to mean that in no case 


_ ean a fabric of silk and wool, * not specially 


enumerated and provided for in this act,” in 
which the silk is of chief value be classified 
under the silk clause? 

But, supposing the words ‘‘of everydescription” 
are not to be allowed to give this pre-eminence 
of the wool clause over the silk, then, applying 
the construction that neither clause is a special 
enumeration or provision as to the ather, we pro- 
duce a concurrence or co-ordination between the 
two clauses which brings them under the provis- 
ion of section 2499 of the act March 3, 1883 (22 
Stat., 419), that “if two or more rates of duty 


10 


should be applicable to any imported article it 
shall be classified for duty under the highest of 
such rates.” 3 
It is under this latter provision that the Treas- 
ury Department instructs collectors of customs 
to assess duties on manufactures of silk and wool 
of which the component of chief value is silk. He 
It is respectfully submitted that the judgment | 
should be reversed. 1" 
Wm. A. Maury, 
Assistant Attorney-General. 
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October Term, 1889 


IN THE 


Supreme Court of the United States 


JOHN F. HARTRANFT, Collector of Customs for the 


District of Philadelphia 
Plaintiff in Error 


vs. 


CHARLES H. MEYER and JOSEPH R. DICKINSON 
trading as 
MEYER & DICKINSON 


Defendants in Error 


Error to the Circuit Court of the United States for 


the Eastern District of Pennsylvania 


BRIEF FOR DEFENDANTS IN ERROR 


FRANK P. PRICHARD 


for Defendants in Error 
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IN THE 


Supreme Court of the United States. 


October Term, 1889. No. 148. 


JOHN F. HARTRANFT, Co..ecror, Etc., 
Plaintiff in Errer and Defendant Below, 


vs. 


CHARLES H. MEYER ann JOSEPH R. DICKINSON, 
Traping as MEYER anp DICKINSON, 
Defendants in Error and Plaintiffs Below. 


Error to the Circuit Court of the United States for the 
Eastern District of Pennsylvania. 


BRIEF FOR DEFENDANTS IN ERROR. 


The importation in the present case consisted of certain 
cloth known as “ matelasse cloth,” composed of silk and 
wool, silk being the material of chief value. The importer 
claimed that it was duitable as merchandise of which “ silk 
is the component material of chief value.” The Collector 
ussessed duty on it as a manufacture “made wholly or in 
part of wool.” The two sections of the Tariff Act, of 
March 38, 1883, under which the question arose are as 


follows: 
(O 31) 


»?) 


Section 2,592, Schedule K. ‘‘ Woolen cloths, woolen shawls, and 
“all manufactures of wool of every description made wholly or in part 
‘‘ of wool not specially enumerated or provided for in this Act, valued at 
‘not exceeding eighty cents per pound, thirty-five cents per pound and 
‘thirty-five percentum ad valorum; valued at about eighty cents per 
‘* pound, thirty-five cents per pound, and in addition thereto forty per 
‘“‘centum ad valorum.”’ 


Section 2,502, Schedule L. ‘ On all goods, wares and merchandise 
‘* not specially enumerated or provided for in this act made ‘of silk, or 
‘of which silk is the component material of chief value fifty per centum 
‘ad valorum.” 


The wool schedule while it imposes a duty on all manu- 
factures of wool made wholly or in part of wool has the 
qualification “ not specially enumerated er provided for in 
“this Act.” 

The silk schedule which follows it does specially pro- 
vide for all goods of which silk is the component material of 
chief value. 

[fad the silk schedule simply provided for goods manu- 
factured wholly or in part of silk. it would have been as gen- 
eral as the wool schedule, and there would have been some 
room for the Government's contention that the two clauses 
were in conflict. But when Congress prevented any possi- 
ble miseconstruction by specially providing in the silk sched- 
ule that as regards goods of mixed material the silk duty 
should apply whenever silk was the component material of 
chief value that schedule was specific and the goods coming 
within its provisions were specially provided for within the 
meaning of the exception to the wool schedule. It is suffi- 
cient on this point to refer to the case of 


Solomon vs. Arthur, 102 U.S., 208. 


In that case the two clauses were “ Manufactures com- 
“ posed of mixed materials, in part of cotton, silk, wool or 
“worsted, hemp, jute or flax,” thirty-five per cent., and 
* All manufactures of silk, or of which silk is the compo- 
** nent material of chief value,” fifty per cent. The Court (Mr. 
Justice Bradley, delivering the opinion) says, “ It is observable 
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“that the description of ‘ manufactures made of mixed ma- 
“terials, in part of cotton, silk,’ etc., is more general than 
‘that of ‘manufactures of which silk is the component part 
“ ‘of chief value.’ Logically the two phrases standing to- 
“gether in the same act or system of laws, would be related 
‘“‘as follows: ‘Goods made of mixed materials, cotton, silk, 
“*¢ ete., shall pay a duty of thirty-five per cent; but if silk is 
*¢* the component part of chief value, they shall pay a duty of 
“<¢ fifty per cent.’ ” 


Applying this rule of construction to the present Act, 
the two clauses should be read: manufactures composed in 
part of wool, thirty-five cents per pound, and forty per 
centum ad valorem, but if silk is the component material 
of chief value, they shall pay a duty of fifty per centum ad 
valorem. 


If, as has been argued, there is no conflict between the 
wool and the silk schedules and the matelasse cloth is within 
the latter only, the judgment of the Court below must be 
affirmed on this ground. If, however, the Court should be 
of opinion that the two schedules quoted cannot be recon- 
ciled then recourse must be had to a general clause of the 
Tarift Act which provides for non-enumerated articles and 
articles included within more than one classification. This 
general clause is Section 2,499, which, as amended by the 
Act of March 3, 1883, reads as follows: 


Section 2,499. ‘‘ There shall be levied, collected and paid on each 
and every non-enumerated article which bears a similitude, either in 
material, quality, texture or the use to which it may be applied, to any 
article enumerated in this title as chargeable with duty, the same rate o¢ 
duty which is levied and charged on the enumerated article which it 
most resembles in any of the particulars before mentioned ; and if any 
non-enumerated article equally resembles two or more enumerated 
articles on which different rates are chargeable, there shall be levied, col- 
tected and paid on such non-enumerated article the same rate of duty as 
is chargeable on the article which it resembles paying the highest duty ; 
and on all articles manufactured from two or more materials the duty 
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shall be assessed at the highest rates at which the component material of 
chief value may be chargeable. \f two or more rates of duty should be 
applicable to any imported article it shall be classified for duty under 
the highest of such rates; provided, that non-enumerated articles simi- 
lar in material and quality and texture, and the use to which they may 
be applied, to articles on the free list, and in the manufacture of which 
no dutiable materials are used, shall be free.”’ 


It will be seen that by the express language of this sec- 
tion any conflict as to the rate of duty of merehandise, aris- 
ing from the fact that it is composed of two materials liable 
to difterent rates of duty, is settled by imposing the duty to 
which the component material of chief value is liable, and 
as in the present case the component material of chief value 
was silk, while the Collector imposed the woul duty the 
judgment of the Court below must be affirmed. This 
would seem almost too clear for argument. The Govern- 
ment, however, contends that inasmuch as Section 2,499 also 
provides that where two or more rates of duty are applicable 
the article must be classified for duty under the highest rate, 
the wool duty which is higher than the silk daty must be 
imposed, 

Such construction of the section is not only at variance 
with its language as found in the Act of 1883, but, as appears 
by a comparison of that language with the original language 
of the section in the Revised Statutes, it is directly in conflict 
with the manifest intention of Congress. The section as 
originally enacted in the Revised Statutes reads as follows: 


Section 2,499. ‘‘ There shall be levied, collected and paid on each 
and every non-enumerated article ,which bears a similitude, either in 
material, quality, texture or the use to which it may be applied, to any 
article enumerated in this title as chargeable with duty, the same rate of 
duty which is levied and charged on the enumerated article which it 
most resembles in any of the particulars before mentioned; and if any 
non-enumerated article equally resembles two or more enumerated 
articles on which different rates are chargeable, there shall be levied, 
collected and paid on such non-enumerated article the same rate of duty 
as is chargeable on the article which it resembles paying the highest 
duty ; and on all articles manufactured from two or more materials the 
duty shall be assessed at the highest rates at which any of its component 
parts may be chargeable.” 


5 


By the Act ot March 8, 1883, the part quoted in italics 
wus amended so that it reads: 


‘And on all articles manufactured from two or more materials the 
duty shall be assessed at the highest rates at which the component 
material of chief value may be chargeable. If two or more rates of 
duty should be applicable to any imported article it shall be classified for 
duty under the highest of such rates." (See the amended section quoted 
in full on page 3 of this brief.) 


It will be seen that as originally passed the section pro- 
vided that where an article was manufactured from two or 
more materials, the duty should be assessed at the highest 
rates at which any of its component parts might be charge- 
able, and it made no provision for cases in which a specific 
article might have difterent rates of duty imposed upon it by 
different sections of the Act. The Act of March 3, 1883, 
amended it in two particulars, viz: First, as to articles com- 
posed of two or more materials, it, established the more 
equitable rule that “ The duty shall be assessed at the high- 
“ est rates at which the component material of chief value 
“may be chargeable.” Second, as to specific articles hav- 
ing different rates of duty, imposed by different sections, it 
provided that “ If two or more rates ot duty should be ap- 
“plicable to any imported article, it shall be classified for 
“duty under the highest of such rates.” 

It is clear that by the sentence last quoted Congress did 
not intend that where an article was composed of two or 
more materials, it should be classified under the material 
bearing the highest rate of duty, irrespective of the propor- 
tion of such material, since this would be in direct opposi-. 
tion to the preceding clause, which declared that in such 
cases the rate should be that of the component material of 
chief value. Such a construction would also revive and re- 
new the provision of the old law, by which the duty was as- 
sessable at the highest rate at which any of the component 
parts were chargeable; a provision which was expressly 
altered in the present Act by making the duty assessable at 
the rate at which the component material of chief vaiue is 
chargeable. A careful reading of Section 2,499, in the new 
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Act and a comparison with tire same section as it existed in 
the old Act will show that the object of the clause “If two 
‘or more rates of duty should be applicable to any imported 
“article it shall be classified for duty under the highest of 
“such rates ” was not to reach articles dutiable under gen- 
eral clauses relating to the different materials which entered 
into their composition, but to reach articles on which two 
rates of tariff had been inadvertently imposed by the Act. 
No provision had been made for such a case under the old 
law and questions were constantly arising in consequence. 
See for example, the case of Victor vs. Arthur, 104 U. S., 498. 
How necessary such a provision is under the new law, may 
be illustrated by the single example of manufactures of cop- 
per, which, by clause 186, of the metal schedule, are sub- 
jected to a duty of thirty-five per cent. and by clause 216, of 
the same schedule, to a duty of forty-five per cent. 


It is submitted, therefore, that wherever the rate of duty 
depends upon the material of which the article is composed 
and the conflict is between two general clauses of the act 
imposing duty according to component material, the rate is 


fixed by Section 2,499, according to the component material 


of chief value and that the clause of that section relating to 
two or more rates of duty does not apply to such a case but 
to the case of an article inadvertently subjected to two rates 
of duty under specific clauses of the Act. Such a construe- 
tion gives effect to the whole of Section 2,499, and harmon- 
izes its various provisions. The construction claimed by the 
Government entirely nullifies the clause relating to articles 
composed of two or more materials, and ignores the amend- 
ment in that clause made in the Act of 1883. It is submit- 
ted that of the two constructions that one should be adopted 
which will give eftect to the whole section and carry out the 
manifest intention of its framers. 


FRANK P. PRICHARD, 
Attorney for Defendants in Error. 
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I, R. J. Meigs, clerk of the said, court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on 
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Witness my hand and seal this 22d day of October, 1886. 
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I, R. J. Meigs, clerk of said court, hereby certify that David K. 
Cartter, whose genuine signature is subscribed to the foregoing cer- 
tificate, was, at the time of signing and attesting the same, chief jus- 
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Witness my hand and the seal of said court this 22d day of Octo- 
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[Seal Supreme Court of the District of Columbia. ] 
R. J. MEIGS, Clerk, 
By W. E. WILLIAMS, 
Assistant Clerk. 


1 Declaration. Filed Sep. 15, 1883. 
In the Supreme Court of the District of Columbia. 


Apotpuus EcKLOFF 
vs. At Law. No. 24748. 
Tue District or CoLUMBIA. ( 


The plaintiff, Adolphus Eckloft, sues the defendant for money 
payable by the defends ut to the plaintiff for that heretofore, to wit, 
on the 23d day of July, 1866, the board of Metropolitan police com- 
missioners of the Metropolitan police district of the District of Co- 
lumbia, by virtue of the power and authority in them vested by 
section three hundred and forty-one of the Revised Statutes of the 
United States relating to the District of Columbia, and in consider- 
1—1251 
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ation of the peculiar fitness of the plaintiff to perform the duties of 
the office or position hereinafter mentioned, and in consideration of 
the agreement of the plaintiff to faithfully perform the duties of such 
position until he should be lawfully removed therefrom, appointed 
the said plaintiff a member of the Metropolitan police force of the 
District of Columbia, with the rank of lieutenant, to hold such office 
during such time as he should faithfully observe and execute all the 
rules and regulations of the said board, the laws of the United States, 
and the laws or ordinances existing within the District and which ap- 
plied to any part of the District where plaintiff should be on duty; and 
the law further provides, as specified in section three hundred and fifty- 

five of the said Revised Statutes of the United States relating to 
2 the District of Columbia, that no person should be removed from 

the police force except upon written charges preferred against 
him to the board of police and after an opportunity shall have been 
afforded him of being heard in his defence; and thereupon and in 
consideration of the premises aforesaid the said plaintiff accepted 
said appointment and office and agreed to perform the duties 
thereof as aforesaid and properly qualified and entered upon the 
duties of his office; and thereupon the said plaintiff became obliged 
and entitled to perform the duties and received from the defendant 
the pay and emoluments of said oftice, to wit, the sum of one hun- 
dred dollars per month during his continuance therein and until 
he should resign said office and his resignation should be accepted 
by said board of police or its suecessor or until he should be re- 
moved from said office, as provided by the hereinbefore-recited law. 
And afterwards, to wit, on the L1th day of June, 1878, by the sev- 
enth section of an act of Congress then passed entitled “An act pro- 
viding a permanent form of government for the District of Colum- 
bia,” the said board of police was abolished and the powers and 
duties exercised by it were transferred to the Commissioners of the 
District of Columbia, and the plaintiff, in fact, says he has always 
performed the duties of said office as required by law and that no 
charges in writing were ever preferred against him to the said board 
of police, and none ever have been preferred against him to said 
Commissioners, and he has never been required or allowed an op- 
portunity of responding to any such charges, and he was not re- 
moved from said office by said board of police and has not been re- 

moved therefrom by said Commissioners of the District of 
Columbia; but for a long space of time, to wit, from the first 

day of April, 1883, to the institution of this suit, the said 
Commissioners of the District of Columbia, contrary to the terms 
of the appointment of plaintiff and contrary to the contract between 
the plaintiff and defendant and contrary to their duty and to law, 
have refused to permit the plaintiff to perform the duties of said 
office and have refused to allow or pay him the pay and emolu- 
ments thereof, to wit, the sum of $100.00 per month, although the 
said plaintiff has, during all the time last aforesaid, tendered him- 
self ready and willing to perform the duties of said office according 
to law; and therefore an action hath accrued to the plaintiff to 
have and demand from the defendant the pay and emoluments of 
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said office for the time aforesaid, to wit, $100.00 per month for each 
and every of the months of April, May, June, July, and August, 
1883, of, to wit, the sum of $500.00: but the defendant fails and re- 
fuses to pay the same, though often demanded, and the plaintiff 
sues the defendant for the money payable by the defendant to the 
plaintiff for goods sold and delivered by the plaintiff to the defend- 
ant and for work done and materials provided by the plaintiff for 
the defendant at his request and for money lent by the plaintiff to 
the defendant and for money paid by the plaintiff for the defendant 
at his request and for money received by the defendant for the use 
of the plaintiff and for money found to be due from the defendant 
to the plaintiff on accounts stated between them ; and the plaintiff 
claims $100.00, with interest thereon from the first day of May, 1883, 
and $100.00, with interest thereon from the first day of June, 1883, 

and $100.00, with interest thereon from the first day of July, 
4 1883, and $100.00, v ith interest thereon from the first day of 

August, 1883, and $100.00, with interest thereon from the first 
day of September, 1883, according to the particulars of demand here- 
with filed, besides costs. 

C. C. COLE anxp A. C. RICHARDS, 
Attorneys for the Plaintiff. 


The defendant to plead hereto on or before the first special term 
of the court, occurring 20 days after service hereof; otherwise, judg- 
ment. 

C. C. COLE anp A. C. RICHARDS, 
Attorneys for the Plaintiff. 


Particulars of Demand. 
The District of Columbia to Adolphus Ecklof*, Dr. 


To salary as lieutenant of Metropolitan police for the 
months of April, May, June, July, and August, 1885, at 
$100.00 per month... ...---..--.---..-----.---..--. 3500 00 


Summons. Issued Sept. 15, 1885. 


In the Supreme Court of the District of Columbia, the 15th day of 
September, 1883. 
Apotpuus EcKkvorr, Plaintiff, ) 
vs. . 
Tue District or Co_tumpBia, Defendant. | 
The President of the United States to the defendant, Greeting : 
You are hereby commanded to appear in this court on the first 
day of its first special term, occurring 20 days after service 
5 of this writ on you, to answer the plaintiff's suit and show 
why he should not have judgment against you for the cause 
of action stated in his declaration. 
Witness D. K. Cartter, chief justice. 


At Law. No. 24748. 


R. J.. MEIGS, Clerk, 
By J. R. YOUNG, 
Assistant Clerk, Attorney. 
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Tuesday of every month except August, in which month there is 
no term of the court. 


Marshal’s Return. 


Served copies of the declaration, notice to plead, and this sum- 
mons on the defendant by service of J. B. Edmonds, com’r, the 17th 
day of Sept., 1885. 

CLAYTON McMICHAEL, 


Norr.—The special terms of the court commence on the first ] 
| 
| 

Marshal. Tv 


Defendant’s Plea. Filed Sep. 18, 1883. 
In the Supreme Court of the District of Columbia. 


Apo.truus EcCKLOFF 
v's. >At Law. No. 24748. 
THe District or CoLUMBIA. 


The District of Columbia, defendant, by A. G. Riddle, its attor- 
ney, says it never was indebted as alleged in plaintiff’s declaration. 
A. G. RIDDLE, 
Att'y for D. C. 


6 Joinder of Issue. Filed Oct. 5th, 1888. 
In the Supreme Court of the District of Columbia. 


ADOLPHUS ECKLOFF 
vs. {Law No. 24748. 
District OF COLUMBIA. 
OcT. 5, 1883. 
The plaintiff joins issue upon the defendant’s plea. 

C. C. COLE, 
A. C. RICHARDS, | 
Atty’s for PU ff. 

Court Proceedings. 


Proceedings before the supreme court of the District of Columbia» 
holding a special term at law and circuit. court in and for said 
District, and designated by order passed in general term Septem- 
ber 25th, A. D. 1885, as division No. 1, commencing on the third 
Monday, it being the nineteenth day, of October, A. D. 1885. > 


Monpbay, October 19th, A. D. 1885. 


By order of Walter S. Cox, one of the justices of said court, pre- 
siding, the court is opened by proclamation of the marshal, pursu- 
ant to rule of court. 

* * * * * * * 
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Fripay, December 18th, A. D. 1885. 
Session resumed pursuant to adjournment, Cox, justice, presiding. 
* * * * * * * 


i Apotrvuvs Ecktorr, PI’t’ff, lat Law. No. 24748. 

- vs. : Cal. 227. 

fue District or Cotumsta, ‘Deft. j 

Now comes here as well the plaintiff, by his attorneys, Messrs. 

Cook, Cole, and Richards, as the defendant, by its attorney, Mr. — 
Riddle, and a jury of good and lawful men of this District, to wit: 
John T. Mitchell, A. Ross Ray, John W. Shelton, Daniel Smith, 
James H. Weeden, Charles Dougherty, George A. Birch, Alfred C. 
Newman, Elisha P. Taylor, Abraham D. Lewis, Austin E. Joyce, 
and Stephen L. Kearney, who, being duly sworn to try the issues 
above joined, after the case is given t1em in charge, on their oath 
say they find said issues in favor of the plaintiff and that the money 
payable to him by the defendant is the sum of five hundred dollars, 
with interest thereon from September 15th, 1883, besides costs. 
Therefore it is considered that the plaintiff recover against said de- 
fendant five hundred dollars, with interest as aforesaid, being the 
amount payable by it to the plaintiff by reason of the premises and 
ba for his costs of suit, and have execution thereof. 


Motion for New Trial. Filed Dec. 29, 1885. 
In the Supreme Court of the District of Columbia. 


Apo.pnuus EcKLorr \ 
v's. At Law. No. 14748. 
Tue District or COLUMBIA. j 


And now comes the defendant, The District of Columbia, 

8 and moves the court on its minutes to set aside the verdict 

rendered in the above-entitled cause and grant the defendant 

a new trial upon bills of exceptions duly taken to the rulings of the 

court during the progress of the trial in admitting and excluding 
evidence and in his instructions to the jury. 

A. G. RIDDLE, 
Att’y for Deft. 


Bills of Exceptions. Filed Jan. 25, 1886. 
In the Supreme Court of the District of Columbia. 


ApoLpHuus ECKLOFF , 
rs. At Law. No. 24748. 
Tue District or CoLuMBIA. 


Be it remembered that at the trial of this cause befure the Hon. 
Walter S. Cox, an associate justice of the supreme court of the Dis- 
trict, and a jury regularly empanneled and sworn to try the issues 
pending between the plaintiff and defendant, the plaintiff, to main- 
tain and prove the issues upon his part joined, offered and gave evi- 
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dence to the court and jury tending to show that he became a mem- 
ber of the Metropolitan police force of the District of Columbia on 
the 11th day of September, 1861, and served continuously thereafter 
until the 5lst day of March, 1885; that he entered the service as a 
private, was promoted sergeant August 10, 1865, and subsequently, 
on July 25rd, 1866, appointed a lieutenant, which position he 
9 occupied on March 3Sist, 1855; that prior to the time his 
service was dispensed with, on March 3lst, 1883, he had a 
conversation with Wm. Meck. Dve, who subsequently became major 
of police; that he was sent for [for] that purpose and notified that 
said Dye wanted to see him; that said plaintiff went to police head- 
quarters, and said Dye then stated to piaintiff that he had been re- 
quested to ask for his resignation, and the plaintiff then and there 
refused to tender his resignation, and asked said Dye if there were 
any charges against him, the said plaintiff, and he was informed 
that there was not, and said Dye thereupon stated to plaintiff that 
he had better tender his resignation, as by so doing he, said plain- 
tiff, would be better off, and said Eckloff then and there, for a see- 
ond time, refused to tender his. resignation, and was requested by 
sald Dye to give him in writing something to show the Commis- 
sioners, Who were about to go into consultation about the matter; 
that said plaintiff then proceeded to comply with the request of said 
Dye; that before he completed the writing of the letter Dye came 
to him and informed him that he was dismissed, but told him to let 
him have the letter and he would give it to the Commissioners and 
would get a reply in writing; that within a few minutes thereafter 
he was informed by said Dye that he had been dismissed from the 
police force by the Commissioners of the District; that be thereupon 
served upon the plaintiff, as he stated he was requested to do by the 
Commissioners, a notice in words and figures following, the signa- 
ture of Tindall and his position as secretary to Commissioners being 
admitted : 
L. R. 95, 239. Refer in reply to No. 19235. 


OFFICE OF THE COMMISSIONERS, 
District or CoLuMBIA, WASHINGTON, March 31, 1885. 
10 Ordered, That the services of Lieutenant Adolphus Eck- 
loff, of the Metropolitan police force, are dispensed with 
from this date. 
Official copy furnished Lt. Adolphus Eckloff. 
By order: 
WM. TINDALL, Secretary. 
Official copy. : 
WM. TINDALL, Secretary. 


And the plaintiff, further to prove the issues upon his part joined, 
then offered and read in evidence a letter in words and figures fol- 
lowing, being the letter written by said Eckloff at request of said 
Dye: 


ei ea 


ADOLPHUS ECKLOFF Vs. THE DISTRICT OF COLUMBIA. 


Wasuineton, D. C., March 31st, 1883. 
Major W. McE. Dye, superintendent Metropolitan police. 

Sir: You having just informed me that the honorable Commis- 
sioners of the District requested you to ask of me my resignation as 
au member of the Metropolitan police, | would respectfully state that 
I have been a inember of the Metropolitan police for the. past twenty- 
one years. I was born and raised in this city, having raised a family 
of ten children. From the fact that I have always performed my 
duty faithfully to the best of my ability, I trust that the honorable 
Commissipners will at least give me a hearing in my defense, if any 
charges are or can be preferred against me. I therefore most re- 
spectfully deciine to tender my resignation. 

Very respectfully, 
[ SEAL. | (S’g"d) A. ECKLOFFP, 
Lieutenant. 

For endorsement see next sheet. 

Official copy. 

W. TINDALL, Secretary. 


11 And the plaintiff, to farther prove the issues on his part 

joined, then gave evidence tending to prove that to said let- 
ter he had never received an answer: that prior to said 31st day of 
March, 1883, he had never heard anything from either the Com- 
missioners of the District or Major Dve about requesting or desiring 
his resignation; that no charges in writing were preferred against 
him nor was he served with any notice that written charges had 
been preferred against him; that he was not put on trial for any 
charges; that said letter from said Tindall notifying him of his sus- 
pension was served on him on Saturday, March 31, 1883, and on 
the following Monday he went to police headquarters and met 
Major Dye on the steps to ascertain if there was any answer from 
the Commissioners to his letter directed to them refusing to resign 
his office; that the salary of his office was $100 a month; that he 
went to said headquarters, and to that portion of it, where he has 
previously performed his duties as lieutenant, in charge of the de- 
tective corps, every day for a month after said 31 day of March, 
1885, to wit, during the month of April, 1883, and on pay day of 
police for said month of April he went to the property clerk, who 
was at that time paymaster, to sign the aan and get his pay, 
and was told by said paymaster that he was sorry that his, the said 
plaintiff's, name was not on the pay-rgil, and that therefore he 
could not pay him; that that was all that took place at that time; 
that since said time and up to September 15, 1885, he has been 
always ready to perform the duties required of him; that since 
said month of April, 1885, that there is hardly a day or two but he 
has been at police headquarters; that he never informed any of the 
authorities of the District that he was ready to perform the services of 

said office of lieutenant of police; that the office tilled by plain- 
12 tiff, after his said removal, was not filled for seven (7) months 
and on cross-examination of said plaintiff he further testified 
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that when he met Major Dye on Monday morning, after the letter 
of suspension was served on him, that he, said plaintiff, stated that 
he came to get an answer from the letter that he sent to [the] Com- 
missioners, and was informed that it had been left with their secre- 
tary; that the plaintiff did not at that time say that he was there 
to pursue his duties as lieutenant, which he had before March 31st, 
1583, been assigned to perform; that during said month of April, 
1885, he reported to the clerk in his office; that he went into said 
office and did nothing, because there was nothing assigned for him 


to do; that he never at any time, to the Commissioners, or major of 


police, or any officer at police headquarters, stated that he was ready 
to go on and discharge the duties of his office; that Major Brock 
was major of police immediately preceding Major Dye; that prior 
to his suspension, if he performed any duty, he would report each 
morning to [the] major of police; th: at he never did any duty after 
March 3lst, 1855; that [the] Monday following March 31, 1883, he 
never said anything to any one about doing | any duties; that he 
never [since] said Jast-mentioned date spoke to Major Dye; that 
the next officer in charge at police headquarters to the major of 
police is and was at that time referred to Captain Vernon, to whom 
the plaintiff never reported to be assigned to duty. And on redirect 
examination of said plaintiff he further testified that the room that 
he occupied at police headquarters before his services were dispensed 
with he had occupied for three (3) years prior to such suspension ; 
that the lieutenants of the different precincts, when mi aking their 
morning reports, would first come into said room, and when 

called by a bell from the major’s room would go there to 
13 report; that prior to [the] 5Ist of Mareh, 1883, he would go 

into his room; he would remain there until he was assigned 
to duty; but all during [the] month of April,L883, although he was 
in said room during the forenoon for an hour to an hour and a half 
every day, he was not assigned to duty; that he did not go into the 
major’s room with the other licutenants when they were summoned 
in each morning. And on cross-exataination of M. B. Gannon, a 
Witness for plaintiff, he testified that plaintiff came in every morn- 
ing during [the] month of April, 1883, and sat around for awhile and 
then went out, but did not take any part in any business, nor did he 
offer to. And the plaintiff further gave testimony to prove thie 
issues upon his part joined, tending to show that the paymaster to 
whom the plaintiff appeared for leave to sign pay-roll and draw his 
check for month of April, 1883, left said “ph: uintiff’s name off said 
pay-roll by order of [theg Commissioners of the District, and that 
the plaintiff never came to said paymaster’s office but once for that 
purpose, and then on said day of April, LSS35. 

The plaintiff further offe red and read in evidence, on his behalf, 
certain sections of the manual for the government of the police 
force of the District, to wit, sections five (5), six (6), seven (7), eight 
(8), thirty-five (85), and section one hundred and eighty-four (184), 
(which — here insert and make a part hereof) and therefore, the 
foregoing being all the testimony on behalf of plaintiff, he rested. 
Thereupon the defendant, to maintain and prove the issues upon 
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its part joined, offered and gave testimony tending to prove that 
the major of police, upon the refusal of the plaintiff to resign, re- 
ported the matter to the Commissioners, and thereupon the defend- 
ant offered in evidence the following letter, which accompanied the 
letter of the plaintiff refusing to resign. 
14 Respectfully forwarded to the hon. Commissioners with 
the request that Lieut. Eckloff be discharged from the Metro- 
politan police force. The position which he held afforded him a 
bird’s-eye view of the situation when so much crime was committed. 
He was, at least, inefficient, not to detect more of the crime that 
was lurking under his very nose. I am of the opinion that his 
surroundings have been such that it would be imprudent to retain 
him among men who can but be demoralized by his presence. 


W. McE. DYE. 


I shall give the lieutenant to understand that the Commissioners 


merely acted upon my recommendation. 
[SEAL. | (S’g’d) W. McE. DYE. 


Official copy. 
W. TINDALL, Secretary. 


And thereupon the defendant further gave testimony tending to 
prove that after the 31st of March, 1883, the major of police never 
regarded the plaintiff as in the police service, and that he never 
knew of the plaintiff’s reporting for duty; that the method of 
lieutenants rendering service was to make report every morning at 
nine (9) o'clock ; that when said lieutenants came in in the morn- 
ing they went to the captain and inspector's room, and on ringing 
of a bell they would go to the major’s room; that the cause for 
dismissing the plaintiff was that he was in charge of the detectives 
at that time, and was identified with a system that was not liked, 
and the Commissioners and major of police considered it best for 
the police force that his services should be dispensed with ; that at 
the time of his, the plaintff’s, suspension there was a general investi- 
gation of the detective force being carried on, and shortly after the 

detective force was legislated out of office; that there were 
15 charges of collusion between thieves and detectives—the de- 

tectives were under plaintiff's immediate supervision, who 
was detailed as lieutenant of police in charge of them—he should 
have been cognizant of; that there was no charge against the 
plaintiff of any collusion with thieves. And on cross-examination 
the major of police he testified that he did not remember of the 
plaintiff expressing a wish or desire to be relieved of duty of charge 
of detectives and to be put on other duty, nor did the major know 
that he expressed such a wish to the Commissioners; that if the 
plaintiff had come to him on Monday morning, after his suspension, 
and offered to go on duty he would not have permitted him. 

And thereupon, the foregoing being all the testimony in behalf 
of defendant, it rested. Thereupon the plaintiff in rebuttal, further 
to prove the issues upon his part joined, gave testimony tending to 
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prove that he was in charge of the detectives three (3) years; that 
when he was assigned to such duty he went to the Commissioners and 
major of police and requested to be permitted to remain at the 
police court, where he had been assigned to collect fines for the 
[istrict ; that they refused to accede to his request, and that he 
time and time after that requested the major of police to relieve 
him from such duties in charge of the detectives, but was refused. 
And thereupon, the foregoing testimony being all the testimony 
offered on behaif of the plaintiff and defendant, respectively, the 
plaintiff rested, and the testimony on both sides was closed. There- 
upon the defendant, by its attorney, requested—to instruct the jury 
that upon the whole evidence in the case, as set out, the plaintiff 

was not entitled to recover, but the justice presiding refused 
16 to grant said instructions as prayed, and ruled that the plaintiff 

could not under the law be suspended or discharged from 
service of the police force of the District of Columbia without trial 
on written charges and an opportunity to be heard in his defendence, 
and further ruled that under the evidence the plaintiff was entitled 
to recover salary from the 31st dav of March up to the Ist day of 
September, 1883; to which refusal of the court to so instruct and 
its rulings the defendant duly excepted, and the exception was 
noted by the court on its minutes before the jury retired to consider 
of their verdict, and the defendant, by its attorney, requests the 
court presiding to sign, seal, enroll, and make a part of the record 
the defendant’s first bill of exceptions, according to the form of the 
statute in such case made and provided, and it is accordingly done 
now for then this the 23d day of January, A. D. L886. 


W. 8. COX. [sear] 


After the signing, sealing, enrolling, and making a part of the 
record the defendant’s first bill of exceptions, which is made a part 
hereof, the defendant further requested the court to instruct the Jury 
as follows : 

2. The court is further requested to instruct the jury that, inas- 
much as the compensation of the plaintiff was payable monthly, it 
was his duty, in order to entitle him to recover, that he should have 
tendered himself each month. 

3. The court is requested to instruct the jury that under the evi- 
dence the plaintiff, if he is entitled to anything, is only entitled to 
one month's pay. 

4. The court is requested to instruct the jury that the plaintiff is 
not entitled to recover if the jury believe that he did not perform 

any service after the 51st of March, 1885. 
17 ». The court is requested to instruct the jury that the evi- 
dence offered by the plaintiff is not a sufficient tender of 
readiness to perform the services which he had before the thirty- 
first day of March, 1883, been accustomed to perform. 


But the justice presiding refused to grant each of said instructions 
as praved. To the refusal of the court to grant each of said instruc- 
tions the defendant severally and separately excepted, and the sev- 
eral exceptions were severally and separately noted by the court on 
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its minutes before the jury retired to consider of their verdict, which 
was for the plaintiff in the sum of $500, and the defendant, by its 
attorney, requested the justice presiding to sign, seal, enroll, and 
make a part of the record the defendant’s second bill of exceptions, 
according to the form of the statute in such case made and provided, 
and it is accordingly done, now for then, this the 23d day of Jan- 
uary. 
W.S. COX, J. [SEAL.] 


Proceedings ix. weneral Term. 
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Monpbay, January 25, 1886. 
Proceedings before the supreme court of the District of Colum- 
bia, in general term, commencing the fourth Monday, 25th day of 
January, 1886. 
Present: Justices Hagner, Cox, James, and Merrick. 


* * K * * * * 
Monpay, April 19th, 1886. 
Session resumed pursuant to adjournment. 
Present: Chief Justice Cartter and Justices James and Merrick. 


18 Apo.rvHus Eck uorr, Plaintiff, ) 
Vs. 
Tue District or CoLtumBta, Defendant. 


At Law. 
‘ No: 24748. Cal. 76. 


This cause having been argued by counsel on both sides and sub- 
mitted to the court upon the record of the special term because it 
thereupon appears to the court here that the judgment of the special 
term is erroneous, it is considered that said judgment be, wos is 
hereby, reversed, and that the defendant go without day and recover 
against the plaintiff the costs of the cause, to be taxed by the clerk, 
and have execution thereof. 


19 In the Supreme Court of the District of Columbia, the 27th 
day of September, 1886. 


ApoLpHus EcKLorr 
vs. >At Law. No. 24748. 
Districr or CoLUMBIA. 


In error. 


Know all men by these presents that we, Adolphus Eckloff and 
Almarin C. Richards, are bound unto the above-named defendant in 
the sum of five hundred dollars, to be paid to the said defendant and 
its successor or successors; to which payment, well and truly to be 
made, we bind ourselves, and each of us, jointly and severally, and 
our and each of our heirs, executors, and administrators, firmly by 
these presents. 

Sealed with our seals and dated this 27th day of September, 1886. 

W hereas the above-nained — has prosecuted a writ of error to the 
Supreme Court of the United States to reverse the judgment ren- 
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dered in the above suit by the said supreme court of the District of 
Columbia: 

Now, therefore, the condition of this obligation is that if the above- 
named Adolphus Eckloff shall prosecute his said writ to effect and 
answer all damages and costs if he shall fail to make good his plea, 
then this obligation shall be void; otherwise the same shall be and 
remain in full force and virtue. 

ADOLPHUS ECKLOFF.  [seat. 
A. C. RICHARDS. SEAL. 


Sealed and delivered in presence of— 


Approved this 28th day of Sept., A. D. 1856. 
D. K. CARTTER, 
('hief Justice. 
20 Unirep STaTes OF AMERICA, 88: | 
The President of the United States to the chief justice and justices 
of the supreme court of the District of Columbia, Greeting: 


Because in the record and proceedings as also in the rendition of 
a judgment in a plea which is in the said court before you between 
Adolphus Eckloff and The District of Columbia, being No. 24748, at 
law, a manifest error hath happened, to the great damage of the 
said Adolphus Eckloff, as by his complaint . and it being 
tit that the error, if any hath happened, should be duly corrected 
and full and speedy justice done to the parties aforesaid in this be- 
half, therefore you are hereby commanded, if judgment be therein 
given, under vour seal, distinctly and openly, to send the record and 
proceedings aforesaid, with all things concerning the same, to the 
Supreme Court of the United States, together with this writ, so that 
you have the same at Washington on the second Monday of October 
next, in the said Supreme Court to be then and there held, that, the 
record and proceedings aforesaid being inspected, the said Supreme 
Court may cause further to be done therein to correct that error what 
of right and according to the law and custom of the United States 
should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this Ist day of October, in the year of our Lord, 1886, 
and of the Independence of the United States the one hundred and 
eleventh. 

[Seal Supreme Court of the District of Columbia. ] 
7 Rh. J. MEIGS, Clerk. 
.Disrrict or CoLuMBIA, to wit : 


To The District of Columbia : 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington on 
the second Monday of October next, pursuant to a writ of error 
filed in the clerk’s oftice of the supreme court of the District of 
Columbia, wherein Adolphus Eckloff is plaintiff and you are de- 
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fendant, to show cause, if any there be, why the judgment in the 
said writ of error mentioned should not be corrected, so that speedy 
justice be done the parties in that behalf. 

Witness D. K. Cartter, chief justice of the said supreme court of 


the District of Columbia. 
D. K. CARTTER, 
Ch’f Just. 


I accept legal service of this citation this 1st day of October, 1886. 
H. E. DAVIS, 
Ass’t Att’y, D.C. 


Endorsed on cover: District of Columbia supreme court. No. 
1251. Adolphus Eckloff, plaintiff in error, vs. The District of Co- 
lumbia. Filed October 23, 1886. 


Supreme Court of the United States. 


OCTOBER TERM, 1889. 
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ApoL_pHus Eck orr, Plaintiff in wate 
| vs. N 
Tue District oF CoLuMBIA. 


0. 244. 


In Error TO THE SUPREME CouURT OF THE DISTRICT 
OF COLUMBIA. 


Brief of Counsel for Plaintiff im Error. 


Cc. C. COLE, 
W. L. COLE, 


ATTORNEVS FOR PLAINTIFFS. 


Law Reporter Print, 503 E. 
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Supreme Court of the United States. 


OcToBER TERM, 1889. 
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Apo.trpnuus Eck torr, Plaintiff in Error, 
VE. No. 244. 
Tue District or CoLuMBIA. 


In ErrRok TO THE SUPREME CouRT OF ‘THE DISTRICT 
OF COLUMBIA. 


Brief of Counsel for Plaintiff im Error. 
Statement of the Case. 


The plaintiff in error brought his action against the Dis- 
trict of Columbia in the Supreme Court of said District to 
recover the salary claimed to be due him as a lieutenant of 
the Metropolitan Police of the District of Columbia, for the 
months of April, May, June, July and August, of the year 
1883, at $100 per month. 

At the trial of the case at Special Term the plaintiff 
proved that he was appointed a member of the Metropoli- 
tan Police force of said District on the 11th day of Septem- 
ber, 1861, and served continuously thereafter until the 31st 
day of March, 1883. That he entered the service as a 
private, was promoted sergeant August 10, 1865, and 
lieutenant July 23, 1866, in which position he continued 


until March 31,1883. That on the lst day of March, 
1883, he was notified of his dismissal from his office afore- 
said, and from that date his services were dispensed with. 
That no written charges were preferred against him. That 
no notice was given him of any charges preferred against 
him, and that no opportunity was: afforded him of being 
beard in his defence. That prior to the 31st day of March, 
1883, his resignation had never been requested, and that 
he did not know it was desired by said Commissioners. 
That on the day following, to wit, April 1, 1883, and every 
day for a month thereafter, he went to Police Headquarters 
every morning as he had been accustomed to do before he 
was notified of his removal from office, but was not assigned 
toany duty, and at the end of the month, it being the pay-day 
of the police for said month, he applied to the proper officer 
for his pay for said month, but was refused. That he had 
been ready and willing at all times since notified of his dis- 
missal from said office to perform the duties thereof, but 
had not been permitted to do so. That the salary of said 
office was $100 per month. 

The justice of said court holding said special term = in- 
structed the jury that the plaintiff could not, under the 
law, be suspended or discharged from service on the police 
force without trial on written charges and an opportunity 
to be heard in his defence, and that the plaintiff was enti- 
tled to recover salary from the 31st day of March, 1883, to 


the Ist of September, 1883, according -to the particulars of 


demand of his declaration, and the plaintiff had a verdict 
and judgment accordingly. 

This judgment was reversed by the Court in General 
Term, and the case dismissed at the plaintiff ’s cost. To 
reverse that judgment this writ of error is prosecuted.* 


* No opinion was filed with the record, but subsequently the opin- 
ion was published in 4th Mackey’s Reports, page 512, and is printed 
as an Appendix to this brief. 
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The provisions of law in relation to the police force of the 
District of Columbia may be.found in the Revised Statutes 
relating to the District of Columbia, chapter 13, page 38 
and following. The original act, to which but few amend- 
ments have been made, was passed August 6, 1861, and 
is found in 12 Statutes at Large, chapter 62. 

By this act the District of Columbia was constituted 
a police district to be called “The Metropolitan Police Dis- 
trict of the District of Columbia.” 

The exclusive control of all matters pertaining to the 
police force was vested in the Board of Police for said Dis- 
trict, which consisted of five Commissioners to be appointed 
by the President of the United States, and the Governor of 
the District was to be ex officio a member of the board. 

The police force was to consist of a major, a captain, 10 
lieutenants, 20 sergeants, 6 detectives, and privates not ex- 
ceeding 200. 

The other provisions of the act material to the contro- 
versy in this case are as follows—the references being to 
the sections as contained in the Revised Statutes relating 
to the District of Columbia— 


Sec. 337. “The Board of Police is authorized to pass, 
from time to time, rules and regulations for the proper 
government and discipline of its subordinate officers, and 
the duties of the police force shall be executed in accord- 
ance therewith.” : 

Sec. 341. “The officers of the police force shall be sev- 
erally appointed by the Board of Police, and each person 
so appointed shall hold office only during such time as he 
shall faithfully observe and execute all the rules and regu- 
lations of the board, the laws of the United States, and the 
laws or ordinances existing within the District, and which 
apply to any part of the District, where the members of 
that force may be on duty.” - 

Sec. 342. “The qualifications, enumeration, and distri- 
bution of duties, mode of trial, and removal from office, of 
each officer of the police force, shall be particularly defined 
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and prescribed by rules and regulations of the Board of 
Police, in accordance with the Constitution and laws of the 
United States applicable thereto.” 

Sec. 354. “No person shall be appointed to office, or hold 
office in the police force, who cannot read and write the 
Knglish language, or who is not a citizen of the United 
States, or who shall have been indicted and convicted of 
crime; and no person shall be appointed as policeman or 
watchman who has not served in the Army or Navy of the 
United States and received an honorable discharge.” 

Sec. 355. “No person shall be removed from the Police 
force, except upon written charges preferred against him to 
the Board of Police, and after an opportunity shall have 
been afforded him of being heard in .his defence; and no 
person removed from the police force for cause shall be 
re-appointed to any office in said force.” 


An Act of Congress passed June 20, 1874, 18 Statutes 
at Large, page 116, repealed all provisions of law provid- 
ing for an executive and legislutive assembly for the Dis- 
trict of Columbia, and devolved the government of said 
District upon a Commission to consist of three persons, to 
be appointed by the President of the United States, but the 
Commissioners were given no jurisdiction of the Metropoli- 
tan Police force. It continued under the exclusive juris- 
diction of the Board of Police which, after this act, consisted 
of the five Commissioners appointed by the President. 

This act of June 20,1874, was intended only for a tem- 
porary provision for the government of the District, for by 
the fifth section of the act a select committee, to consist of 
two Senators and two Members of the House, was authorized 
to prepare a suitable frame of government tor the District 
of Columbia, and report appropriate draughts of statutes 
for carrving the same into effect. 

On the 11th day of June, 1878, Congress passed an act 
providing a permanent form of government for the District 
of Columbia (20 Statutes at Large, page 102), which author- 
ized the appointment by the President of two persons, who, 
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with an officer of the Engineer Corps, to be named by 
the President, are designated, the Commissioners of the Dis- 
trict of Columbia, who are authorized to exercise all the 
powers and authority which was vested in the Commis- 
sioners under and by virtue of the Act of 1874; and all 
laws then in force in said District, not inconsistent with the 
provisions of said act were expressly continued in full force. 

In the third section of the Act of 1878, defining the 
powers of the Commissioners, it is enacted “and said Com- 
missioners are hereby authorized to abolish any office, to 
consolidate two or more offices, reduce the number of em- 
plovees, remove from office, and make appointments to any 
office under them* authorized by law.” 

Section. 6 of the Act of 1878 enacts as follows: 


“That from and after the Ist day of July, 1878, the Board of 
Metropolitan Police, and the Board of School Trustees shall 
be abolished; and all the powers and duties now exercised 
by them shall be transferred to the said Commissioners of 
the District of Columbia.” 


The Board of Police, pursuant to the provisions of law 
above quoted, made rules and regulations for the govern- 
ment and discipline of the police force atan early day, which 
are compiled into a printed book called “Manual of the 
Metropolitan Police,” and the following sections thereof 
were given in evidence at the trial of this case. 


Sec. 5. “Applications for appointment shall be in writing, 
entirely written and signed by the party applying, and ac- 
cording to the rules and regulation of the Board. Charges 
preferred against any member of the Police Force must be 
in writing and sworn to or affirmed. But this shall not 
apply to complaints or charges by any Commissioner or 
member of the Board, the major, captain, or any lieutenant, 


*This quotation is from the Act of 1874 as amended by the Act of 
1878, the amendment being the insertion of the words “ under 
them.”’ 
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who may charge simply in writing. All charges must be 
filed with the secretary.” 

Sec. 6. “When charges are filed, the Secretary shall, 
without delay, notify the party, who may send answers to 
the Secretary.” 

Sec. 7. “The charges may be voted frivolous by a ma- 
jority of the Board, without any examination of evidence 
or trial.” 7 

Sec. 8. “The sentences of the Board, upon . charges 
proved, will be in writing, duly entered in minutes, copied 
into the records of the Department, and a duplicate read 
to the foree of the precinct to which the sentenced met- 
ber belongs, and the same served upon him.” 

See. 35. “Each person permanently appointed upon the 
Police Force shall hold his office only during such time 
as he shall faithfully observe and execute all the rules and 
regulations of the Board of Police, the laws of the United 
States, and the laws and ordinances existing within the 
District.” 

Sec. 184. “The trial of a police officer, permanently ap- 
pointed, when charges have been preferred, shall be by 
testimony on oath, against and for the accused, and redue- 
ing the substance thereof to writing. The same may be 
taken by or before one or more of the Police Commissioners. 
The testimony thus reduced to writing shall be reported to 
the Board of Police Commisssioners with the opinion 
thereon of the commissioner or commissioners before whom 
the same was taken, for the action and decision of the 
Board.” 


The General Term held that the act of I878- was an 
organic act, and therefore repealed the sections of the Re- 
vised Statutes in question, in relation to the police force, 
although there may be nothing in the act repugnant 
thereto. 
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Assignment of Error. 


1. The Court below erred in reversing the judgment of 
the Court at Special Term and dismissing the plaintiff ’s 
suit. 

2. The Court erred in not affirming the judgment of the 
Special Term. 

The Court erred in holding that the act of June 11, 
1878, is an organic act. 

The Court erred in holding that section 355 of the 
Revised Statutes of the United States relating to the Dis- 
trict of Columbia was repealed by the act of June 11, 
L878. 

The Court erred in holding that there need be no re- 
pugnanecy between said section 355 of the Revised Statutes, 
and said act of 1878, in order to work a repeal by implica- 
tion of the former by the latter. 

6. The Court erred in holding that the C ‘ommiussioners of 
the District of Columbia had power to remove the plaintiff 
from the police force without cause and without a trial, 
after notice to him of charges regularly preferred in writing. 


Brief of Argument. 


Jurisdiction. 


The question presented by the Record is as to the au- 
thority of the Commissioners of the District of Columbia to 
remove the plaintiff from office in a summary way without 
charges preferred, without notice, and without an oppor- 
tunity afforded him to be heard in his defence, as required by 
the act of Congress under which the Metropolitan Police 
force was created. 

The Commissioners claiming to be vested with such au- 
thority attempted to remove plaintiff without charges, 
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notice, or opportunity given him to be heard. The Court 
in General Term upheld the authority so exercised by the 
Commissioners. 

Jurisdiction is conferred upon this Court to review this 
judgment upon writ of error, 25 Statutes at Large, page 
443. 

The act of Congress last referred to gives this Court juris- 
diction of any case decided by the Supreme Court of the 
District of Columbia, without regard to the amount in- 
volved “where is drawn in question the validity of a treaty 
or statute of, or an authority exercised under, the United 
States.” This language is taken from the twenty-fifth sec- 
tion of the Judiciary Act, but the qualification is not made 
that the decision be against the validity of the treaty, 

The jurisdiction attaches whenever 
their validity is drawn in question. 


statute, or authority. 


Among the many cases in which this clause of the 
Judiciary Act has been construed the following seem to 
be pertinent to this case: 

Lytle vs. State of Arkansas, 22 How., 193. 
Maguire vs. Tyler, 1 Black, 192. 

Hall vs. Jordon, 15 Wall, 393. 

Buck vs. Colbath, 3 Wall, 334. 

Neilson vs. Lagow, 7 How., 772. 

Clayton vs. Utah, 132 U.S., 632. 


In the case last cited, decided at the present term, the sec- 
tion of the statute under which this writ of error was taken 
is construed by the Court, and the right to the writ in such 
a case as this is fully sustained. 


Merits of the Case. 
The plaintiff's tenure of office was prescribed by the act 
of Congress which created the office. Practically it was 
during good behavior. 
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Sec. 341, Revised Statutes, relating to District of 
Columbia. | 

The same act authorized the Board of Police to make 
rules and regulations for the government and discipline of 
the police force. Jb., Sec, 337. 

Such rules and regulations were made, and constitute a 
part of the law of the District relating to the police force, 
binding as well upon the Board of Police which made them, 
and the Commissioners who succeeded to the powers and 
duties of the Board, as upon the members of the police force. 

These rules and regulations, as well as the act of Con- 
gress (Sec. 355, R. S. D. C.), provide that no person shall be 
removed from the police force except upon written 
charges, and after an opportunity for the accused to be 
heard in his defence. 

There is no act of Congress expressly repealing or modi- 
fying these provisions of the law. If repealed or modified 
in any respect, it is by implication. 

The contention for the defendant is that, because the act 
of Congress of June 11, 1878, authorized the Commissioners 
to abolish any office, to consolidate two or more offices, re- 
duce the number of employees, remove from. office, and 
make appointments to office, their right to remove persons 
from the police force was absolute, and in no wise sub- 


ject to the conditions and regulations applicable to their 


predecessors, the Board of Police. 

The act of Congress which transferred jurisdiction of 
the police from the Board of Police to the Commissioners 
declares that all the powers and duties’exercised by the 
Board shall be transferred to the Commissioners. 

The power of appointing to office, as well as removing 
from office, which was possessed by the old Board of Police, 
and which was transferred to the Commissioners, was sub- 


ject to certain limitations and conditions provided by law. 


No person could be appointed to the police force who could 
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not read and write the English language, who had been 
convicted of crime, or who had not served in the Army or 
Navy,and been honorably discharged. No person could be 
removed from the force except upon written charges pre- 
ferred against him and after an opportunity afforded him 
to be heard in his defence. 

[t is no less the power of removal or of appointment be- 
cause thus limited. But the power must be exercised in 
the manner prescribed by law. 

This Court said in Perkins vs. The United States, 116 U. 
S., 483. “The head of a department has no constitutional 
prerogative of appointment to offices independently of the 
legislation of Congress, and by such legislation he must be 
governed, not only in making the appointments, but in all 
things that is incident thereto.” 

The Act of 1878 giving the Commissionérs the power of 
appointing to and removing from office is a re-cnactment 
of the law of 1874. When the original act was passed in 
[874 it could have had no application to the police force, 
because it was not then under the jurisdiction of the Com- 
missioners. ‘The Act of 1878, after defining the powers and 
duties of the Commissioners in the same language used in 
the Act of 1874, by a subsequent section, gave them also 
jurisdiction of the police of the District, and devolved upon 
them all the powers and duties in respect thereto which 
had theretofore been exercised by the Board of Police. It 
was additional power and jurisdiction to that given by 
the prior section of the act. 

The latter section does not limit or modify the former, 
because it has relation to a different subject-matter. If 
Congress, after giving the Commissioners power to appoint 
persons to office and remove them from office by section 3 
of the act, and after transferring to them jurisdiction over 
the police force had proceeded to re-enact the several sec- 
tions of the law by which the Police Board were governed 
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(which sections are above quoted), there could then have 
been no possible chance for a question as to the legislative 
intent. What Congress did do was practically the same. 
It found in existence a police force of long standing, fully 
organized under laws enacted many years before. It found 
a separate and independent department of the District 
government controlled by a Board of Police appointed by 
the President, and possessing legislative functions delegated 
to it by Congress. It found a code of laws passed by that 
Board for the discipline and government of the police force. 
The only change attempted _ by the new legislation, so 
far as the police force is concerned, was to abolish the 
Board of Police and to devolve its powers and duties on 
the Commissioners. By doing this did Congress intend to 
repeal any part of the laws by which the Board of Police 
had been governed? It did not do so expressly. Did it 
by implication? | ; 

It is a familiar doctrine that repeal by implication is not 
favored by the Court. When there are two acts.upon the 
same subject, the rule is to give effect to both. 


Beals vs. Hale, 4 How., 37. 

United States vs. Tynen, 11 Wall. 92. 
McCartee vs. Orphan Asylum, 9 Cow., 437. 
State vs. Palmer, 23 Florida, 620. 
Robinson vs. Ripley, 111 Ind., 112. 

Dugan vs, Gittings, 3 Gill, 138. 

People vs. Gustin, 57 Mich., 407. 


In Henderson’s Tobacco Case, 11 Wallace, page 657, this 
Court, through Mr. Justice Strong, declares the law in this . 
language: “Where the powers or directions, under several 
acts, are such as may well subsist together, an implication 
of repeal cannot be allowed.” 
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The rule of law thus declared is referred to with approval 
by this Court in the following cases: 
State vs. Stoll, 17 Wall, 43 
Murdock vs. Memphis, 20 ge 617. 


Red Rock vs. Henry, 106 U.S., 601. 
Puna vs. Bowler, 107 U. - 538. 
Fussell vs. Gregg, 113 U.S. 560. 


In State vs. Stoll, the Court says: 


“To justify this Court in holding that the aet passed 
in that vear repealed or modified the sixteenth section of 
the charter of the bank in question, it must appear that the 
later provision is certainly and clearly in hostility to the 
former. If, by any reasonable construction, the two statutes can 
stand together, they must so stand. If harmony is ¢mpos- 
sthle, and only in that event, the former law is repealed, in 
part or wholly, as the case may be.” 


Mr. Justice Woods, who delivered the opinion of the 
Court in Red Rock vs. Henry, in which the question of re- 
peal by hssiliiia was the a question involved, after 
reviewing the leading cases upon the subject, savs: 

‘ 

“The result of the authorities cited is, that when an 
affirmative statute contains no expression of a purpose to 
repeal a prior law, it does not repeal it unless the two acts 
are in ‘irreconcilable conflict, or unless the later statute 
covers the whole ground occupied by the earlier and is 
clearly intended as a substitute for it. and the intention of 
the legislature to repeal must be clear and manifest.” 

; , 

And the same Justice savs, in stating the opinion of the 

Court in United States vs. Fisher, 109 U, S., page 145: 


“C ertain well-settled rules of interpretation are applicable 
to this dise. One is, that a legislative act is to be inter- 
preted apcording to the intention of the legislation apparent 
upon it.tface; Wilkinson vs. Leland, 2 Pet., 627. Another, 
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that if possible effect must be given to everv clause, section 
and word of the statute; Bacon’s Abr. Statute, I, 2; Pow- 
ler’s Case, 11 Coke, 29a, 34a¢ Potter’s Dwarris, 194; Opinion 
of the Justices, 22 Pick., 571; and a third, that where two 
acts are in irreconcilable conflict, the later repeals the 
earlier act, even though there be no express repeal.” 

Now, there was no express repeal of sections 354 and 355 
or any part thereof, but on the contrary it was expressly 
enacted by the law of 1878 that all laws then in force 
in the District of Columbia not inconsistent with that 
act should continue in force. So, if this act 1878 can be 
said to be an organic act, as stated by the justice who de- 
livered the opinion of the General Term, it did not profess 
to be exclusive legislation, but was additional and cumu- 
lative. It did not go over the whole field of legislation by 
new enactment, but in a great -measure prescribed the 
powers and duties of the Commissioners by reference to 
existing laws. The first section of that act, expressly con- 
tinues in force “all laws relating to the District of Co- 
lumbia not inconsistent with the provisions of this act.” 
And section 12 of said act provides— 


“That it shall be the duty of the said Commissioners to 
report to Congress at its next session succeeding their ap- 
pointment a draft of such additional laws or amendments 
to existing laws as, in their opinion, are necessary for the 
harmonious working of the system hereby adopted, and for 
the effectual and proper government of the District of Co- 
lumbia.” 


The act of 1878 contains no provision whatever in rela- 
tion to the police, except abolishment of the Police Board, 
and the transfer of that department to the jurisdiction of 
the commissioners. 

The “powers and directions” contained in the Act of 
1861 (Sections 354 and 355, R.S., above quoted) and the 
Act of 1878, may well subsist together, and when read to- 


PRR ee ee ee A ee tet Se 
r . + Boke * E ; i aes Oe ” Sed er 


14 


gether as one act no clash or conflict is apparent between 
them: the powers and duties of one body, carefully and 
minutely defined, are devolved upon another body of the 
same general character possessing other and similar powers, 

It ought not readily to be presumed that Congress in- 
tended to conter upon the (‘ommiussioners the arbitrary 
ae! of removing police officers without warning and 
without cause. It is contrary to the spirit of our laws and 
in conflict with the police system of all the large cities of 
the deter, 

The police laws and regulations of the citv of New York 
are, and for many years have been, similar to those in 
force it this District. The Court of Appeals of that State in 
the case of The People ex rel. Hogan vs, Police Commissioners, 
on the 11th day of March, 1890, reversed an order of the 
Board of Police of that city removing a policeman on the 
ground that there was no evidence tending to prove the 
charges for which he was removed, and he was re-instated 
in pursuance of that judgment. The case has not been 
reported, but there are other reported cases in which that 
Court has decided similar questions showing that the con- 
struction placed upon the New York law is that it consti- 
tutes the police force a quasi military body, to be governed 
by fixed rules, the members of which are not subject to re- 
moval at the caprice or pleasure of any one. 

People ex rel Matterson vs. The Police Commissioners, 
110 N. Y., 494. 

People ex rel. Swift vs. Police Commissioners, 99 N. 
Y., 676. : 


[It may be noted here that it rests wholly with the Com- 
missioners as to what shall constitute cause of removal, and 
they are the sole and final judges upon the hearing where 
there is any evidence to sustain the charge. Only two con- 
ditions are placed upon the power of removal, namely, that 
there must be charges and that the accused shall be heard 
before he is condemned. 


: 
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Contemporaneous Construction. 


The construction of a statute by those charged with the 
execution of it is entitled to great weight and should not 
be disregarded except for cogent reasons. 

U.S. vs. Johnson, 124 U.S., 253. 
Brown vs. United States, 113 U.S., 571. 


The attention of the Court is, therefore, called to repeated 
constructions of this law not only by the Commissioners of 
the District and the Treasury Department but by Congress. 

It is a well-known fact that the Commissioners have 
always understood that they were governed by the same 
restrictions in appointing police officers and removing them 
from office as the old Board of Police were. They have 
never appointed a police officer who has not served in the 
Army or Navy and been honorably distharged (except in 
one instance when expressly authorized by Congress to do 
so), although they have repeatedly complained of this re- 
striction of law in their reports to Congress, and urged that 
the statute be amended in this regard. See annual report 
of the Commissioners of the District of Columbia for the 
vear 1885 (Ex. Doc. No. 1, Part 2, First Session, 49th Cong., 
page 6) where it is said : 


“The statute requiring policemen to be selected from 
those having an honorable discharge from the Army or 
Navy, no longer serves the purpose of its enactment, and 
as it is sometimes a bar to the selection of the man best 
qualified for duty, the Commissioners renew their former 
suggestion that this statutory rule be repealed.” 


This recommendation is again repeated in the report for 
L886. 

These reports of the Commissioners to Congress are re- 
quired to be made by the 12th section of the Act of 1878, 
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hereinbefore quoted, and are public documents of which 
the court will take judicial notice. 

They have never, except in the case of the plaintiff, and 
a few others, discharged at the same time, attempted to 
discharge a person from the police force without charges 
preferred and a trial. 

After the decision of this case by the General Term, the 
Commissioners submitted the question of their power in 
the premises to the First Comptroller * of the Treasury, by 
Whom the disbursements made by the District are audited, 
who replied under date of May 14, [888, in’ which, after 
quoting the sections of the statute Involved, he says: 


“No question can be raised as to the power of these three 
Commissioners to act instead of the old Board of Metro- 
politan Police. If said act had said nothing further as to 
the powers of said Commissioners [T think it will hardly 
be contended by any person that they had unlimited con- 
trol in the appointment of the police force—that they could 
select whatever persons they saw proper, or could dismiss 
without cause. Standing simply in the attitude of the old 
Board as to.the making of appointments, they must make 
their selections subject to the qualifications and restrictions 
Which are plainly laid down in said sections 354 and 355. 

“But it is suggested and contended that there are other 
powers vested in the District Commissioners, under which 
they are authorized to make said appointments and dis- 
missals without restriction, which are found in section 3 of 
said act (of 1878) in the following words, to wit: 

“*And said Commissioners are hereby authorized to abol- 
ish any office, to consolidate two or more offices, reduce the 
number of employees, remove from office, and make ap- 
pointiments to any office under them authorized by law.’ 
By this provision the Commissioners were authorized to 
appoint and remove; but such provision fails to prescribe 
the qualifications of those whom they may appoint or 
‘auses for which officers may be removed. I do not infer 
from this that the Commissioners may make appointments 
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without regard to qualifications, such as reading, writing, 
etc., or disiniss without cause. I do not regard this pro- 
vision so repugnant to the said two sections that those 
sections are repealed by this later act. 


“T beg to assure you of the high regard and esteem | 
have for the legal ability of the judges of the Supreme 
Court of the District of Columbia, as well as the honorable 
District Attorney, whose opinion you have enclosed to me, 
but I feel myself constrained to differ from them; and, ad- 
hering, as I do, to the well known and general rule of con- 
struction, to wit, that repeals by implication ave not 
favored, and that to imply such repeal the later statute 
must be so repugnant to the’ former statute that they 
cannot stand together, I am forced to the conclusion that 
the act of 1878 does not operate as a repeal of the said sec- 
tions 354 and 355.” 


In 1883 Congress, by a special aet (22 Statutes at Large, 
412), removed from effice the six detectives who constituted 
part of the police force, and authorized the detailing of six 
privates of the police force for detective duty. 

It also authorized the Commissioners to appoint six other 
policemen, without restricting these appointments to per- 
sons who had been honorably discharged from the Army 
or Navy. 

The power to appoint to office and remove from office 
was conferred upon the Commissioners by the same section 
and clause of the Act of 1878, and both must be exercised 
subject to the limitations prescribed by law. Congress did 
not understand that the restrictions placed upon the power 
of appointment to and removal from the police force con- 
tained in sections 354 and 355 were removed by the 
Act of 1878, otherwise this Act of 1883 was wholly super- 
fluous. 

Several attempts have been rade to secure legislation to 
remove or modify the restrictions placed upon the power of 
the Commissioners by sections 354 and 355. In the first 
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session of the 49th Congress a bill was introduced for this 
purpose (Senate Bill 374), which provided that said sections 
be amended so as to authorize the Commissioners “to ap- 
point and remove at their discretion, persons as policemen 
and watchmen, other than those who have served in the 
Army or Navy of the United States.” The Senate Com- 
mittee on the District of Columbia reported a substitute, 
which was passed and approved January 26, 1887, by 
which no amendment of said sections 354 and 355 was 
made, the Committee saying in their report that “This bill 
does not contemplate any change in the personnel of the 
police foree.” 

The attention of the Court is also invited to a proviso 
attached to the appropriation bill, for payment of the 
police, passed February 28, 1885 (Statutes 1884-5, p. 316), 
which authorizes the District Commissioners to deduct 
one dollar each month from the pay of each policeman to 
be added to and form a part of the police fund, for the 
benefit of policemen who, by injury received or disease con- 
tracted in the line of duty, shall become disabled, ete. This 
is in harmony with the construction of the law as contended 
for on behalf of the plaintiff. It is inconsistent with the 
idea of a constantly shifting and ephemeral police force. 


The Plaintiff Entitled to His Salary. 


Congress having by law invested the old Board of Police 
with the power to appoint ten lieutenants of police for the 
District of Columbia, and the plaintiff having been ap- 
pointed by that Board pursuant to the power thus given 
he became an officer, entitled to the pay and emoluments 
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of that office. The legal right to the office carries with it 
the right to the salary. 

United States vs. Perkins, 116 U. 38., 483. 

United States vs. Addison, 6 Wall., 291. 

Fitzsimmons vs. Brooklyn, 102 N. Y., 536. 

Andrews rvs. Portland, 79 Me., 484. 

Memphis vs. Woodward, 12 Heisk., 499. 

Dorsey va. Smith, 28 Cal., 21. 


lt is respectfully submitted that the judgment of the 
(jeneral Term was erroneous and should be reversed and 
the judgment of the Circuit Court affirmed. 
C. C. Cour, 
‘ i W. L. Core, 
Attorneys for Plaintiff. , 


APPENDIX. 


ADOLPHUS ECKLOFF 
'  ¥8. Law. No. 24,748. 
THe District or CoLuMBIA. 


| [Decided April 19, 1886. ]} 
Mr. Justice James delivered the opinion of the court: 


The plaintiff recovered judgment in the circuit court for 
five hundred dollars, for salary as lieutenant of Metropolitan 
Police, for the months of April, May, June, July, and August, 
1883, at one hundred dollars per month, and from that 
judgment the defendant has appealed. 

It appears by the bill of exceptions that on the 31st of 
March, 1883, the Commissioners of the District of Colum- 
bia made an order to dismiss the plaintiff from service on 
the police force without trial or hearing on charges against 

\ him, and that the judge who tried the cause ruled that 
“the plaintiff could not, under the law, be suspended or 

~ BY discharged from service on the police force of the District 
of Columbia without trial or written charges and an oppor- 

tunity to be heard in his defence.” Whether the power of 

the Commissioners to remove from office was absolute, or 

was subject to this condition, is the question presented for 

our consideration. It is claimed on the part of the Dis- 

trict that absolute power to remove officers of the Police 

force, equally with other officers under their control, was 

conferred upon the Commissioners by the act of June 11, 

1878. The provisions of that act which relate to this sub- 


ject are to be found in section 3 and section 6. Section 3 
provides that the Commissioners are “authorized to abolish 
any office, to consolidate two or more offices, reduce the 
number of employees, femove from office, and make ap- 
pointments to any office under them authorized by law;” 
and section 6 provides that “from and after the first day of 
July, eighteen hundred and seventy-eight, the Board of 
Metropolitan Police and the Board of School Trustees shall 
be abolished, and all the powers and duties now exercised 
by them shall be transferred to the said Commissioners of 
the District of Columbia, who shall have authority to em- 
ploy such officers and agent and to adopt such provisions 
as may be necessary to carry into execution the powers and 
duties devolved upon them by this act.” In order to de- 
termine the effect of these two provisions we have to recur 
to laws already existing at the time of the enactment of 
June 11, 1878, and to consider them together. 

The act of August 6, 1861, by which the Metropolitan 
Police Force was established, is to be found in the Revised 
Statutes relating to the District of Columbia. Section 322 
of the revision provided for “a board of five commissioners 
of police. Section 337 provided that “the board of police 
is authorized to pass, from time to time, rules and regula- 
tions for the proper government and discipline of its subor- 
dinate officers, and the duties of the police force shall be 
executed in accordance therewith.” 

Section 341 provided that “the officers of the police force 
shall be severally appointed by the board of police, and 
such person, so appointed, shall hold office only during such 
time as he shall faithfully observe and execute all the rules 
and regulations of the board, the laws of the United States, 
and the laws or ordinances exisiting within the District, 
and which apply to any part of the District where the 
members of that force may be on duty.” 

Section 342 provided that “ the qualifications, enumera- 
tion and distribution of duties, mode of trial and removal 


from office of each officer of the police force, shall be par- 
ticularly defined and prescribed by rules and regulations 
of the board of police, in accordance with the Constitution 
and laws of the United States applicable thereto.” 

Section 355 provided that “no person shall be removed 
from the police force except upon written charges preferred 
against him to the board of police, and after an oppertu- 
nity shall have been afforded him of being heard in his 
defence ; and no person removed from the police force for 
cause shall be re-appointed to any office in said force.” 

It is claimed on the part of the District that the general 
and absolute power to “remove from office,” which was af- 
terwards conferred upon the: Commissioners by the act of 
1878, repealed by implication at least so much of section 355 
of the Revised Statutes as forbade the removal of any person 
from the police force, except upon written charges preferred 
against him, and after an opportunity afforded him to be 
heard in his defence. On the .part af the plaintiff it is 
claimed that the act of 1878, which gives the general power 
of removal from office, and the’ act of 1861 (the original of 
the sections quoted from the Revision), must both be made to 
operate, if possible, and that, when thus construed together, 
the later act means that the Commissioners shall have an 
absolute power to remove from office, without trial or hear- 
ing, all officers except those of the police force, and that, as 
to these, they shall have power to remove in the same man- 
ner as the Police Board (whose powers and duties are in 
terms transferred to them) had that power; namely, after a 
hearing upon written charges preferred. 

It can hardly be said that there are any absolute rules for 
determining the question of implied repeal. The question 
in every case is, whether the intention of the later act, as as- 
certained by judicial construction upon all the grounds ap- 
plicable to it, is to lay down a rule which puts aside the rule 
provided by the earlier act; and it is not reasonable, nor do 
we conceive it to be the law, that the intent of the later act 


is always to be narrowed down, so as, if possible, to preserve 
the operation of the earlier act. In accordance with this 
view we think we are bound to consider the special na- 
ture and object of this kind of legislation, and whether 
these two statutes present a case which stands on the same 
plane with the statutes to which the doctrine of enforced 
co-operation has ordinarily been applied. 

In order properly to determine the nature of the act of 
1878, we must recall the previous legislation of Congress 
for the establishment of a government for this District. 
By the act of February 21, 1871, Congress provided a Gov- 
ernor, a Legislative Assembly with large powers, and certain 
boards charged with independent powers; leaving in exis- 
tence certain boards which already possessed independent 
powers. When this system was found to be inconvenient, Con- 
gress established, in 1874,Commissionersin whom the greater 
part of the powers theretofore distributed were merged; 
still leaving in existence, however, the old School Board, 
with its powers, and the Police Board with its separate powers. 
Finally, in 1878, Congress passed a law initended, as we think, 
to establish a complete system of goverament. for this Dis- 
trict, concentrating in three Commissioners such powers and 
duties as had, until that time, been independent of them. 
This act, we conceive, is to be regarded as an organic act, 
intended to dispose of the whole question of a government 
for this District, and the powers bestowed by it upon the 
Commissioners are to be regarded as organic powers. In 
other words, we must address ourselves to the work of con- 
struing it much as we should to the: construction of what 
are called constitutional powers. If this be the true nature 
of this statute, a general power, given to the possessors and 


executives of all the powers of government provided for 
the District, must be intended to be complete and compre- 
hensive, and is not to be cut down by referring to ante- 
cedent statutes which had made special provisions for a 
part of the government of this District. When, for exam 
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ple, we find that the Commissioners are invested with 
power to abolish offices, to consolidate several offices, to 
reduce the number of employees, to remove from office, and 
to appoint to office, can we doubt that it was the intention 
of Congress to bestow what we have called an organic 
power over the subject of offices, especially when we find 
that this power includes legislative as well as executive 
functions? And can we doubt that as organic power. 
These powers of abolition, consolidation, removal and 
appointment must be. intended to replace former sys- 
tems? We conceive that this is the true character of the 
complete organization provided’ by the act of 1878 for the 
government of this District, and that, when so regarded, 
it must be held to do away the impediments which pre- 
existing acts on special subjects would place in the way of 
the organic power over the whole subject of offices. We 
hold, therefore, that, by a necessary implication, that pro- 
vision of the act of 1861 which, with a view to the govern- 
ment of the police, and not to personal privilege and 
exemption, forbade the removal of any person from that 
office except on conditions, was repealed by the organic 
act of 1878 which gave to the Commissioners the general 
power of removal from office. 

The judgment of the circuit court must therefore be 
reversed. 
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No. 244. 


ECKLOFF vs. THE DISTRICT. 


In Error to the Supreme Court of the District of Columbia. 


BRIEF OF THE DISTRICT OF COLUMBIA. 


This is a case in its far-reaching influence and conse- 
quences, of the utmost gravity. 


THE PLAINTIFF CLAIMS, as a lieutenant of the Metropol- 
itan police force, compensation at $100 per month, for five 
months, from and after April 1, 1883. He alleges that he 
was duly appointed and invested with said office; was never 
tried, found guilty, and removed, pursuant to section 355, 
Revised Statutes of the District of Columbia (p. 42); that on 
the first of April, 1883, he appeared at his usual office, ready 
for duty, and so continued from day to day during said 
month, but was never assigned to duty; that on pay-day he 
applied for his monthly compensation, which was refused. 
His suit was commenced September 15th, 1883. 


THE DEFENDANT admits the appointment and holding of 
said office by the plaintiff; that written charges and trial 
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were not had under section 355, as claimed ; that by para- 
graph 9 of section 3 (Dist. edition, 20 Stats., 102 ; Reh. Supp., 
339) the Commissioners were authorized to remove the 
plaintiff, with or without trial, as in their judgment the 
public good might require; that acting on the written opin- 
ion of the Attorney General of the United States (see Ap- 
pendix A), and information and advice of the superintend- 
ent of police, they did remove said Lieutenant Eckloff on 
the 31st day of March, 1883, and directed that his name be 
no longer borne on the pay-rolls of the District. 

The defendant further contends that the plaintiff never 
tendered himself for duty, and in no event can he recover 
for more than the month of April. 

The matters of proof as well as the propositions of law 
appear fully in the defendant’s exceptions. (Rec., pp. 5-12, 
inclusive.) 


ASSIGNMENT OF ERRORS. 


rhe court erred in holding that the plaintiff was still a 
member of the Metropolitan police force of the District of 
Columbia; 

In holding that under said third section of the act of June 
11, 1878, the Commissioners of the District had not the 
power of amotion claimed for them in the premises ; 

In holding that the plaintiff couid recover for more than 
one month. 


POINTS MADE. 
First. 


It is for the plaintiff to establish that under existing law, 
he was at the time named in his suit, a lieutenant of the 
police force, entitled to pay. 


¢ 
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He is confronted by the plain, explicit language of the 
ninth paragraph of section 3 of the act of June 11, 1878, 
above cited, as follows: 


“Said Commissioners are hereby authorized to abolish 
any office, consolidate two or more offices, reduce the num- 
ber of employees, remove from office, and make appointments 
to any office under them authorized by law.” 


It is a transcript of the language of the act of June 20, 
1874, with the insertion of the words “ under them.” 

A further provision of the act continuing this power, 
places the Metropolitan police under the jurisdiction and im- 
mediate personal control of the Commissioners. Their offices 
are created by law, and had Congress intended they should 
not, with all other officers, be subject to this wide and sweep- 
ing provision—its attention being called to the subject—it 


- would have so said most assuredly. 


The court below, in dealing with the case, seems to have 
followed an opinion of this office, on this very point, where 
conclusions were reached after much doubt and hesitation, 
and then by me regarded as, on the whole, the more satis- 
factory. (See Appendix B.) Asa fairly considered paper 
of the law officer, it may be entitled to consideration. Its 
conclusion, I now think, may be gravely questioned. 

The act confers the unqualified power of removal upon 
the Commissioners, and then by apt words brings the police 
force within its language. Why not within its intent also? 

Section 6 declares that the Board of Metropolitan Police 
shall be abolished on the first day of July following, “and 
all the powers and duties now exercised by the same shall 
be transferred to said Commissioners of the District of Co- 
lumbia, who shall have authority to employ such officers 
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and agents, and adopt such provisions, as may be necessary 
to carry into execution the powers and duties devolved on 
them by this act.” 


It is contended in the opinion followed below, that this 
provision subrogated the new Commissioners, not only to the 
powers of the departing board, but exactly to their position 
toward the subject-matter, with the same limitations and re- 
strictions upon them, which fettered the old Board of Police 
Commissioners. 

This is, I submit, a fallacy, accepted by the court without 
question of its soundness. 

First. The Commissioners have the same powers and 
duties, and, in addition, a grant of limitless power. “They 
shall have authority to employ such officers and agents and 
to adopt such provisions as may be necessary to carry into exe- 
cutions the powers and duties devolved upon them.” 

To adopt provisions is to make, create them, and all such, 
as may be necessary, in their judgment, without limit or 
restraint of any kind. 

They may change the mode of trial on charges; may 
abolish trials if they deem that necessary, as they did in 
this instance. 

What really are the governing controlling duties of the 
Commissioners in the premises ? | 

The author of that opinion and the court below seem to have 
thought that it was first of all to be the duty of the Commis- 
sioners to see to it that the utmost care and caution, tenderness 
and forbearance, should be extended to the officers, habeas 
corpus and trial by jury; that really they were to be nursed ; 
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have an easy secure thing for life; were soldiers retired on 
pensions. Instead, a police force must be an army of inva- 
sion, armed, alert, aggressive, under strictest discipline, to be 
promptly, vigorously, and summarily dealt with. A strong 
nervous hand must wield them, the lightest touch of which 
will send a thrill through the whole body of men. 

War must be waged by warriors by war methods. I now. 
contend that the entire scope of the broad and apt language 
last quoted, wholly lost sight of, was used for the purpose 
of placing the whole force within the discretionary power 
of the Commissioners. I have no doubt of it. 


Second. This deals thus far with the sixth section as if it 
was the sole provision of the act beaving upon this grave 
matter. 

_ We are to turn back to the creation of the Board of Com- 
missioners. 


The office of Commissioners was created by the act of 
June 20, 1874 (18 Stats., 116). The second section conferred 
on them all the power of the Governor and Board of Public 
Works of the District, as provided by the act of February 
21, 1871 (chapter 1, Revised Statutes, District of Columbia). 
Paragraph 1, section 3d of the act of June 11, 1878, con- 
fers all this power on the present board. The review car- 
ries us at once to the ninth paragraph quoted above, that 
confers legislative power. To consolidate and abolish offices 
is a legislative power. The Governor did not have it. That 
was an addition. and makes broad—almost limitless—the 
grant of power, larger than any other American executive 
anywhere else exercises. Then comes the sixth section, 
placing the police under the control of the new executive, 
which the Governor did not have, and this new acquisition, 
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as we have seen, is made effective by the limitless power 
of adopting provisions the best calculated to secure the 
best service of the force, and not to secure the abiding in 
office by the minimum of work, that steers clear of convic- 


tion on trial. 


IT. 


Another large fallacy of the opinion, as it now appears to 
me, is its curious and perhaps somewhat subtle method of 
construing the 6th and 3d sections of the act of June 11, 
1878, so that they shall be governed by the 355 section of 
the Revised Statutes, District of Columbia, above cited. In 
other words—that is permitted to arrest the effect, entirely, 
of paragraph 9 of the 3d section, so far as the Metropolitan 


police are concerned. 


The law enacted in 1878 is to be overridden by the act of 
1861; that all statutes ever made on the same subject-matter 
are pari materia, and must be construed so that all can stand, 
even to the abrogation of all the later acts inconsistent with 
the first, unless the first are directly and by name repealed. 


I am not now inclined to carry this doctrine so far. 


The effort, is, to say that the power of amotion, conferred 
by the 9th paragraph, can be exercised of course, but it must 
be through the agency of a.trial. This is almost a ridicu- 
lous evasion of the meaning of the provision. It is saying 
you may remove all officers whom you convict on trial. 
What becomes of those as to whom you fail? They 
make a part of the whole, and thereby become immov- 
able. The power to try and punish is in no way a power 
to remove. Removal in case of conviction, is inciden- 
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tal. Beside, what will become of the fairness of a trial 
where the main purpose istoremove? How easy to arrange 
the triers. There can be no appeal, save to the Commis- 
sioners who appoint the triers. _It is not for a moment to be 
supposed that triers would be packed for this purpose, but 
the method in theory, is a fair subject of criticism. 


Three gentlemen worthy to govern the District certainly 
can and should be entrusted with this unqualified power, 
as I now believe they are, on a review of the subject. 


ITI. 


The plaintiff’s position was supposed to be greatly 
strengthened by the passage of the act of January 31, 1883 
(22 Stats., 412), the second section of which abolished the 


detective force of the police. 


It was contended that this exercise of a power by Con- 
gress, claimed for the Commissioners, is a congressional 
declaration that for them, it does not exist. I was unable 
to see the force of this. I am now in the same state. It is 
saying that whenever a superior exercises a power claimed 
by a subordinate, such exercise is a declaration that his 
claim is without warrant. 


Not at all. It isa legislative power. Congress was deal- 
ing with the general subject of the police. This thing was 
before it. It was more in the line of its duty. As the law- 
makers it chose to do it and did, with no reference to the 
Commissioners. It may have thought them tardy; that it 
was an ungracious thing for them to do; that,the effect of a 
blow from Congress would be more wholesome. They did 
it. It is for the court to say whether the claimed power of 
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amotion was ever vested in the Commissioners with which 
this thing has the least to do in the world. 


The plaintiff had special control of the detectives; was 
within the spirit of the act abolishing them. The Commis- 
sioners, acting on the hint, wisely extended its letter to him. 


The dangerous effect of the existence of this power in 
rendering office uncertain was dwelt on below. This can 
have no weight in the question of its existence. To now 
deny it, would be a real and great mischief, affecting hurt- 
fully the discipline of the force. Recently, members of the 
force were, with counsel, before the Senate District Com- 
mittee, urging a provision denying this power, trusting to 
keep within the safe line of doing no punishable act, and 
trusting to work one to old age, in a career of inefficiency 
and ease, while the admitted power of amotion would com- 
pel them to effective action, in their places. 


Second. 


Under my second assignment of error I merely note there 
never was a tender of service on the part of the plaintiff 
that would permit him to recover for even a month. He 
never reported for duty, never asked to be set to work, never 
set himself to work. Wiil mere loafing about his old office 
meet the requirements of the law? 


He never did this after the first month. Is aman an 
eternal policeman, site of duty and even presence? Is he 
an officer now? Mu-t he not some time turn his attention 
to something else? 


There was no implied presence or offer after April, nor a 
pretense of them. 
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His evidence halted far short. He should have shown 
what he was about; that he was doing nothing; else could 
get nothing to do. Nota word of this. 

I care little about this branch of the case and rest nothing 
upon it, I seek an adjudication of the really very important 
principal question. 

A. G. RIpptie, 
Attorney, District of Columbia. 


diana titi ~ nom. es — 


Note.—This case is submitted on the foregoing brief pre- 
pared by my predecessor, Mr. A. G. Riddle. 


GEORGE C. HAZELTON. 
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APPENDIX. 


APPENDIX A. 


DEPARTMENT OF JUSTICE, 
WasHixeton, December 30, 1882. 
To the President. 

Sir: Having transmitted to me the request of the District 
Commissioners for my opinion upon the question whether 
the Commissioners have power to remove without such trial 
as is contemplated by section 256 (R. S. of D. C.) members 
of the poiice force of the District, I answer as follows: 


A brief outline of antecedent legislation may throw light 
on the subject. 7 

For a long period prior to February 21, 1871, three mu- 
nicipal organizations, namely, the county of Washington 
and the cities of Washington and Georgetown, respectively, 
were invested with the ordinary functions of local govern- 
ment (the city of Washington being governed by a mayor, 
aldermen, and common council), but’ by act of that date 


(16 St., 419) the District of Columbia was created as a body 


corporate in place of these three organizations, with a new 
form of government, consisting of a Governor, Secretary, and 
Legislative Assembly. A Board of Public Works and 
Board of Health were also established as auxiliary organiza- 
tions. 

This scheme of government proved in some respects un- 
satisfactory to Congress, as is shown by report of its investi- 
gating committee, and by act of June 20, 1874 (18 St., 116), 
the plan of vesting the executive power in Commissioners 
was substituted as a temporary expedient (the Legislative 
Assembly being abolished), and a joint committee was au- 
thorized to prepare and submit a plan for a permanent form 
of government. 

The committee reported its scheme, but Congress rejected 
it and other projects, and on July 11, 1878, passed the act 
under consideration, entitled “An act providing a permanent 
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form of government for the District of Columbia (20 St., 102), 
and this act has been continued to the present time without 
substantial modification. 

Under the so-called old corporation of Washington city 
the power of appointment to local offices was vested in the 
mayor and aldermen, and that of removal in the discretion 
of the mayor. Under the plan of 1871 the appointment to 
and removal from offices created by the Legislative Assembly 
was vested in the Governor at his discretion, and this power, 
by the act of 1874 (section 2), Congress transferred to the 
Commissioners, authorizing their appointment, and proceed- 
ing as follows: “ Who shall, until otherwise provided by law, 
exercise all the power and authority now lawfully vested in 
the Governor or Board of Public Works of said District, ex- 
cept as hereinafter limited.” 

But Congress saw fit to add the following plenary author- 
ity in a proviso to the section: “And said Commissioners are 
hereby authorized to abolish any office, to consolidate two 
or more offices, reduce the number of employés, remove from 
office, and make appointments to any office authorized by 
law.” 

This provision was re-enacted in the act of 1878 (section 
3) in identical terms, except that the words “under them” 
were inserted before the words “authorized by law.” 

It cannot be doubted that it was intended by the pro- 
visions cited to give the Commissioners power in their dis- 
cretion to appoint to and remove from every office under 
their jurisdiction where a different mode of appointment or 
removal was not specified expressly or by legitimate infer- 
ence. It is especially important to note this, since the gen- 
eral purpose or policy of Congress in such legislation, when 
once clearly apprehended, should have controlling effect in 
the construction of doubtful terms. They should be pre- 
sumed, if possible, to have a meaning in harmony with such 
purpose rather than one opposed thereto. 

Bearing this in mind we are prepared to state the question 
at issue, which is, in brief, whether by the sixth section of 
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the act of 1878 Congress, in bringing under the authority of 
the Commissioners an additional number of officers, namely: 
those of the police force, intended as to them to vary from 
its previously-established policy of confiding in those officers 
a discretionary power of appointment and removal. It may 
be fairly asserted that to maimtain such an intent it ought 
to be shown by at least a very strong inference. 

The language is that from a fixed date “the Board of 
Metropolitan Police and the Board of School Trustees shall 
be abolished, and that all the powers and duties now exer- 
cised by them shall be transferred to the said Commissioners 
of the District of Columbia, who shall have authority to 
employ such officers and agents and to adopt such provisions 
as may be necessary to carry into execution the powers and 
duties devolved upon them by this act.” (20 St., 107.) 

The powers and duties referred to will be found set forth 
in chapter 13 of the Revised Statutes of the District. The 
material point is that the power of removal then exercised 
by the police board was limited by the following provi- 


sions: 


“Each person so appointed shall hold office only during 
such time as he shall faithfully observe and execute all the 
rules and regulations of the board, the laws of the United 
States, and the laws or ordinances existing within the Dis- 
trict, and which apply to any part of the District where the 
members of the force may be on duty.” (Sec. 341.) 

“ No persen shall be removed from the police force except 
upon written charges preferred against him to the board of 
police and after an opportunity shall have been afforded 
him of being heard in his defense; and no person removed 
from the police force for cause shail be reappointed to any 
office in said force.” . (Sec. 355.) 


If Congress in making this transfer had said that the 
powers and duties so transferred should be performed as 
theretofore by the police board, or in accordance with the 
provisions of existing laws, or had made use of some equiv- 
alent expression, it would have given such evidence of its 
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intent as, under the circumstances, might be expected if it 
intended to retain a mode of proceeding which was incon- 
sistent with the plenary authority vested in the Commis- 
sioners since their creation. 

By reference to the last clause of the section and that of 
the seventh section, it will be seen that when it intended to 
preserve a particular system from the effect of consolidation 
the expression is apt and clear. 

But, aside from this, if Congress had made the transfer in 
the present terms, and had stopped with the words “ District 
of Columbia,” the question would still be whether express 
grant of power over all offices, which by its terms would 
clearly include the new offices, is to be limited by inference 
from the mere use of such words as “ the powers and duties 
now exercised.” 

It would not be a strained construction of these words, 
under the circumstances, to interpret them in a general 
sense, and as not intended to incorporate details inconsistent 
with the existing plan. 

The objection to this which may be suggested is that this 
would repeal by implication the provisions as to tenure and 
removal above cited, but this is met by observing that by 
section 15 all laws inconsistent with the provisions of the 
act are repealed. If found inconsistent, therefore, the repeal 
is express, and the practical difference is one which, it is 
submitted, is of weight in just such cases. Without such a 
clause the courts would feel bound to be even ingenious in 
preserving the said provisions; with it they are instructed 
that Congress expects that such inconsistent provisions will 
be found and directs their appeal. They are not obliged, 
therefore, to struggle against an apparent inconsistency, but 
may at once recognize it and give effect to the repealing sec- 
tion. . 

But it is not necessary to resort to such reasoning in view 
of the immediate context, which must of course be taken as 
defining the sense in which the preceding text is used. The 
words are “ who (the Commissioners) shall have authority to 
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employ such officers and agents and to adopt such provi- 
sions as may be necessary to carry into execution the powers 
and duties devolved upon them by this act.” 

The plain intent of this clause, I submit, is to give the 
Commissioners plenary power to retain the existing police 
scheme, both as to its official and regulative features, or to 
modify or substitute without limit. So taken, it is in perfect 
harmony with the general purpose and policy before noted, 
and strengthens instead of impairing the power granted in 
section three. 

It was perfectly competent, therefore, for the Commission- 
ers, formally or tacitly, to adopt (or not) the provision for 
removal by trial on written charges, and to continue it so 
long as they should deem it necessary. 

Extended argument to sustain this position is surely need- 
less, unless it can be shown that the clause above mentioned 
is susceptible of some different and inconsistent interpreta- 
tion. It cannot be presumed that Congress intended to bind 
the Commissioners by the words “ powers and duties now 
exercised” to proceed by trial to remove a member of the 


‘ police force when they substantially say in the same sen- 


tence to them, “ You may use your discretion in the entire 
subject-matter.” 

It is not claimed that the question is without difficulty, 
but on the whole case it seems to me that Congress did not 
intend to force on the Commissioners (without apparent rea- 
son) the anomaly of a mode of removal as to one class of 
their appointees differing from that prescribed as'to all others, 
but wisely left the matter to their own good judgment. I 
think, therefore, that the Commissioners are at liberty to 
adopt the method of removal at their discretion in the case 
under consideration. 

I feel less hesitation in arriving at this conclusion from 
the fact that in a case which seems to me to be substantially 
analogous the general term of the supreme court of the 
District decided that a justice of the peace, who under sec- 
tions 1030, 1031, R. S. of the District of Columbia, could be 
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removed only as therein prescribed, could be removed by the 

Commissioners in their discretion, when by subsequent 

legislation the appointment of justices was vested in the 

Governor (act Feb. 21, 1871), and that authority was by 

Congress transferred to the Commissioners, as before stated. 
Bates vs. Dennison, 8 McArthur, 430. 


A copy is inelosed. 
I am, with respect, 
. BenJAMIN Harris BREwSTER, 
Attorney General. 


UDG: . BATE 
EDGAR = Bates At Law. 
Spon: . 15486. 

Witit1AM Dennison and Jonn H. KetcHam. 

The Commissioners of the District of Columbia were in- 
vested with authority, under the second section of the act 
of June 20, 1874, to remove a justice of the peace from his 
oftice. 


STATEMENT OF THE CASE AND DECISION. 


The declaration in this case sets forth that the plaintiff 
was a justice of the peace in and for the District of Colum- 
bia, and that the defendants are Commissioners of said 
District, and, as such Commissioners, in connection with one 
Henry S. Blow, who has since deceased, did, on or about the 
26th day of January, 1875, issue an order depriving the 
plaintiff of his commission as such justice of the peace, and 
that said act of the defendants was without authority or Ju- 
risdiction ; in consequence whereof plaintiff has sustained 
damages to the extent of $10,000. 

The defendants demurred to this declaration as being 
bad in substance, and gave notice that they would argue in 
support thereof that the defendants and said Blow, as ‘Com- 
missioners of said District, were invested with authority of 
law to remove the plaintiff from his said office. 
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The case was heard at general term in the first instance. 

The second section of the act of June 20, 1874, organizing 
the Board of Commissioners, provides: “That nothing in 
this clause contained shall affect any provisions of law au- 
thorizing or requiring a deposit of certificates of assessment 
with the sinking fund commissioners of said District; and 
said Commissioners are hereby authorized to abolish any 
office, to consolidate two or more offices, reduce the number 
of employés, remove from office, and make appointments to 
any office authorized by law.” 

The court were of opinion that the Commissioners of the 
District were vested by the plain reading of the statute with 
the power to remove the plaintiff. The power is not only 
vested in them, but the question of removal seems to be 
confided entirely to their judgment and discretion, and they 
are consequently not responsible for its exercise to the 
plaintiff. 

There must be judgment for the defendants upon the de- 
murrer. 

R. Ross Prerry, 
For Plaintiff. 
Epwarp L. Stanton, 
For the Defendants. 


APPENDIX B. 


OFFICE OF THE ATTORNEY FOR THE 
District OF COLUMBIA, 
WasHINGTON, September 15th, 1882. 


Hon. Commissioners District of Columbia. 

GENTLEMEN: The communication of the 11th inst. calling 
for an opinion find herewith. 

What are the powers and discretions of the Commissioners 
to make removals of members of the police force? I am 
specially referred to paragraph 9, section 3 and section 15, of 
3 
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the act of June 11,1878. This last section merely gives 
effect to the implied repeals, if any, made by the act, and 
does not help, as I think, in ascertaining what these repeals 
are. 

The ninth paragraph is a re-enactment of the same provis- 
ion in the second section of the act of June 20, 1874, begin- 
ning in the last line of page 116,18th Statutes at Large. 
That act repealed the act of February 21, 1871, abolished 
the government created by it, and vested the executive 
power, under certain limitations, in three Commissioners, 
declaredly a temporary expedient. 

The language of this provision as it there stands is,“And 
said Commissioners are hereby authorized to abolish any 
office, to consolidate two or more offices, reduce the number 
of employés, remove from office, and make appointments to 
any office authorized by law.” | 

These are specificand clear. Undoubtedly they were to be 
taken as limited to the District offices and employés placed 
under the Commissioners, and so this office held. 

To consolidate and abolish offices created by law is the 
exercise of a legislative power. The power to appoint and 
remove is an ordinary executive power. 

Are the words “ remove from office” to be here taken to 
convey more than the ordinary power of removal under ex- 
isting laws and regulations, if any such exist; or do they, 
by implication, repeal all legal restrictions upon that power, 
even to changing the conditions and tenure of office in a 
given case? 

June 11, 1878, Congress, by act of that date, made the 
temporary government permanent. Satisfied with the exer- 
cise of the powers granted by the provision under discus- 
sion, it became a part of the third section. Theonly change 
is verbal—the insertion of the words “ under them ” after the 
word office in the last clause—the qualification which this 
office held, as already implied. 

The provision now reads: “And said Commissioners are 
hereby authorized to abolish any office, to consolidate two or 
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more offices, reduce the number of employés, remove from 
office, and make appointments to any office under them au- 
thorized by law.” 

At the enactment of this law there were some independ- 
ent governmental agencies, which it placed under the juris- 
diction of the Commissioners. 

The Metropolitan police, called the “police force,” was 
one. (Sec. 6, p. 17, Dist. Ed., used by the Commissioners.) 
That force, since August 6, 1861, had been under the gov- 
ernment of the Board of Police, now abolished. (Rev. Stats. 
D. C., chap. 13, p. 39, sec. 321, &c.; 12 Stats., 32.) 

The transfer to the Commissioners is thus made: “ That 
from and after the first day of July, 1878, the Board of Met- 
ropolitan Police shall be abolished, and all the powers and du- 
ties now exercised by them (it) shall be transferred to the Commis- 
stoners of the District of Columbia, who shall have authority 
to employ such officers and agents and adopt such provis- 
ions as may be necessary to carry into execution the powers 
and duties devolved upon them by this act.” ” 

This language exactly subrogates the Com missioners to the 
powers and duties of the Board of Police without enlarge- 
ment or diminution. To these I will look and make refer- 
ence to the rights of the members of the police force, as far 
as they throw light on the points under consideration, 
using the D. C. Rev. Stats. for reference: 


“Sec. 341. The officers of the police force shall be severally 
appointed by the Board of Police, and each person so ap- 
pointed shall hold office only during such time as he shall 
faithfully observe and execute all the rules and regulations 
of the board, the laws of the United States, and the laws or 
ordinances existing with the District, and which apply to 
any part of the District where the member of the force may 
be on duty. 

“ Sec. 343. The major of police shall take the place of the 
mayors of the cities of Washington and Georgetown as the 
head of the police department of those cities respectively, 
but — subject to the orders and regulations of the Board 
of Police. 
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“ Sec. 338. It shall be the duty of the Board of Police at 
all times, when consistent with the rules and regulations of 
the board and with the requirements of this chapter, to fur- 
nish all information desired, and comply with all requests 
made by the Legislative Assembly or by the Governor.” 


Section 437 authorizes a collation of the laws and ordi- 
nances in force for general use. 

Section 438, the police code, prepared in accordance with 
the preceding section and such rules as the Board of Police 
may from time to time adopt for the purpose of enforcing 
and carrying out the provisions thereof, shall constitute the 
law of the District upon the matters therein contained. 

The only method of removal provided and the sole power 
of amotion of a member of the force, resides in section 355, 
as follows: 


“ No person shall be removed from the police force except 
upon written charges preferred against him to the Board of 
Police, and after an opportunity shall have been afforded 
him of being heard in his defense; and no person removed 
from the police force for cause shall be reappointed to any 
office in said force.” 


The prepared code prescribes the mode of procedure and 
has the force of law. 

It is thus seen that Congress guarded with care the tenure 
of the policeman’s office, with full protection of his rights 
and ample safeguards against removal, so long as he was 
faithful, and the sole power of amotion lay through charges 
and a fair trial. This was the policy and law of Congress 
for nearly twenty years. 

Did Congress intend to totally change this policy and law 
by the words “and said Commissioners are hereby author- 
ized to remove from any office under them?” Is the pre- 
sumption so strong that Congress did so intend that section 
355 must be held to be repealed by implication? Or did 
Congress mean exactly what it said later in the same act, 
that the Commissioners should, as to the police force, take 
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and exercise the same powers and duties with which the 
Board of Police was invested, among which is the duty to 
receive written charges, give notice and fairly try a police- 
man, and dismiss him only when found guilty ? These pro- 
visions must both stand if possible. If necessary the sixth 
section should be held to qualffy the ninth paragraph. 

If the offices of the third paragraph are the offices held 
by the police under the Revised Statutes the laws are pari 
materia and these should be construed so as to stand together. 
Is there any violence in saying that the Commissioners may 
remove from office, but the me:nbers of the police force shall 
only be removed on charges, notice, and trial? 

Courts are adverse to holding a law to be repealed by im- 
plication ; a case of unqualified antagonism should exist. 

A greater difficulty in the way of holding the police force 
to be within the ninth paragraph, unqualifiedly, is found, as 
I think, in section 341, quoted above. 

The members of the police force, officers and privates, are 
there assured of their offices so long as they shall faithfully 
observe and execute all the rules and regulations of the 
board, the laws of the United States, and the laws and ordi- 
nances existing within the District. 

Can a policeman have too many honorable inducements 
to a faithful discharge of duty ? 

I construe the language of the ninth paragraph, section 
3d, as not controlling the language of the sixth section, de- 
fining the power and duty of the Commissioners, as also not 
repealing the 355 section, Rev. Stats., and not changing the 
tenure and conditions of office of the whole police force. 
Congress created the offices or places of the police force. I 
have no doubt it can change the tenure and conditions of the 
office at pleasure while held. (10th Howard, 402; Butler 
et al. vs. Penn, Cooley’s Constitutional Limitations, p. 276, 
and note.) Cases are many. There can be no doubt of it, 
on principle as well as authority. Wat I do doubt very 
greatly is that Congress intended to confer on the Commis- 
sioners power, at discretion, to change the tenure, repeal not 
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only the 355th section, but the 341st and 438th. There is 
much force in the view that places the police force unquali- 
fiedly within the scope of the ninth paragraph, free from 
the conditions of chapter 15, Rev. Stats., but, after mature 
consideration, I am unable to adopt it.* 


In my opinion the Commissioners of the District have 
the same, and no further or other, power over the police 
force than had the Board of Police Commissioners. They 
can remove them only as there provided. 


Very respectfully, A. G. RIpDLe, 
Att’y for D. C. 


*Nore.— When this matter was before me at the’above date, on my first 
examination [ came to my present conclusion. The consequences seemed 
then so grave that I reviewed the questions with great care and the result 
was the above. 


Marcu 3d. A. G. R. 
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FRANCES BEATTY ET AL. VS. GEORGIA BENTON, EXECUTRIX, 4c. 1 


1 UnItTep STaTeEs OF AMERICA, 88: 
[Seal of the Supreme Court of the United States. } 


The President of the United States of America to the honorable the 
judges of the supreme court of the State of Georgia, Greeting: 


Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said honorable supreme court 
of the State of Georgia, before you or some of you, being the bighest 
court of law or equity of the said State in which a decision could 
be had in the said suit between Frances Beatty, Thomas Alexander 
Beatty, and Thomas Alexander Beatty, guardian ad litem of Sarah 
Alexina Beatty; James Richard Davis, William Henry Davis, Addie 
Viola Davis, and Davis, minors, plaintiffs in error, and Georgia 
Benton, executrix of Fanny Gardner, defendant in error, wherein 
was drawn in question the validity of a statute of or an authority 
exercised under said State on the ground of their being repugnant 
to the Constitution, treaties, or laws of the United States and the 
decision was in favor of such their validity, or wherein was drawn 

in question the construction of a clause of the Constitution 
2 or of a treaty or statute of or commission held under the 
United States and the decision was against the title, right, 
privilege, or exemption specially set up or claimed under such 
clause of the said Constitution, treaty, statute, or commission, a mani- 
fest error hath happened, to the great damage of the said Frances 
Beatty, Thomas Alexander Beatty, and Thomas Alexander Beatty, 
— ad litem of Sarah Alexina Beatty ; James Richard Davis, 
Villiam Henry Davis, Addie Viola Davis, and Davis, minors, 
as by their complaint appears, we, being willing that error, if any 
hath been, should be duly corrected and full and speedy justice done 
to the parties aforesaid in this behalf, do maces tik if judgment 
be therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con- 
cerning the same, to the Supreme Court of the United States, to- 
gether with this writ, so that you have the same at Washington on 
the second Monday of October next, in the said Supreme Court to 
be ther and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to the 
laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the third day of November, in the year of our 
Lord one thousand eight hundred and eighty-six. 

JAMES H. McKENNEY, 
Clerk of the Supreme Court of the United States. 
Allowed by— 


W. B. WOODS, 
Associate Justice Supreme Court U. 8. 


3 [Endorsed :] (Original.) Filed in office Dec. 4,’86. Z. D. 
Harrison, cl’k 8S. C., Ga. 
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a The United States of America to Georgia Benton, executrix 
of Fanny Gardner, late of the city of Augusta, in the county 
of Richmond, in the State of Georgia, deceased, Greeting : 


You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States, to be holden at Washington on the 
second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the honorable the supreme court of the State of 
Georgia, wherein Frances Beatty, Thomas Alexander Beatty, and 
Thomas Alexander Beatty, guardian ad litem of Sarah Alexina 
Beatty ; James Richard Davis, William Henry Davis, Addie Viola 
Davis, and Davis, minors, are plaintiffs in error and you are 
defendant in error, to show cause, if any there be, why the judg- 
ment rendered against the said plaintiffs in error, as in the said writ 
of error mentioned, should not be corrected and why speedy justice 
should not be done to the parties in that behalf. 

Witness the Honorable William B. Woods, associate justice of the 
Supreme Court of the United States, this third day of November, in 
the year of our Lord one thousand eight hundred and eighty-six. 

W. B. WOODs, 
Associate Justice Supreme Court U. 8S. 


5 On this thirteenth day of December, in the year of our 

Lord one thousand eight hundred and eighty-six, personally 
appeared W. Daniel, sheriff of Richmond Co., Ga., before me, the 
subscriber, Samuel Levy, circuit court commissioner of the United 
States for the southern district of Georgia, and makes oath that he 


delivered a true copy of the within citation to Georgia Benton, ex- | 


ecutrix of Fanny Gardner, late of said county, deceased, on Decem- 
ber eleventh, eighteen hundred and eighty-six. 
W. DANIEL, 
Sheriff R. C., Ga. 


Sworn to and subscribed the thirteenth day of December, A. D. 
1886. 


Seal Samuel Levy, U. 8. Circuit Court Commissioner, 
So. Dist. of Georgia. 


SAMUEL LEVY, 
United States Circuit, Court Commissioner for the 
Southern District of Georgia. 


[Endorsed :] (Original.) Filed in office Dec. 16,1886. Z. D. Har- 
rison, cl’k 8. C., Ga. 


6 UNITED STATES OF AMERICA, 88: 


Know all men by these presents that we, Frances Davis, formerly 
Frances Beatty, and Thomas Alexander Beatty, for himself and as 
guardian ad litem in the cause hereinafter stated of Sarah Alexina 
Beatty, James Richard Davis, William Henry Davis, Addie Viola 
Davis, and Davis, minors, as principals, and Robert L. Pierce 
and Edward Geddings, sureties, all of the city of Augusta, in the 
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county of Richmond and State of Georgia, are held and firmly 
bound unto Georgia Benton, executrix of Fanny Gardner, late of 
said county of Richmond, in the full and just sum of five hundred 
dollars, to be paid to the said Georgia Benton, executrix as aforesaid, 
her certain attorney, assigns, or successor or successors in said exec- 
utorship; to which. payment, well and truly to be made, we bind 
ourselves, our heirs, executors, and administrators, jointly and sever- 
ally, by these presents. 
Sealed with our seals and dated this — day of October, in the year 
of our Lord eighteen hundred and eighty-six. 
Whereas lately, at a session of the honorable the supreme 
7 court of the State of Georgia, in a suit depending in said 
court between the said Frances Beatty, Thomas Alexander 


-Beatty, and Thomas Alexander Beatty as guardian ad litem of Sarah 


Alexina Beatty ; James Richard Davis, William Henry Davis, Addie 
Viola Davis, and Davis, minors, plaintiffs in error, and Georgia 
Benton, executrix of Fanny Gardner, defendant in error, judgment 
was rendered against the said Frances Beatty, Thomas Alexander 
Beatty, and Thomas Alexander Beatty, guardian ad litem of Sarah 
Alexina Beatty; James Richard Davis, William Henry Davis, Addie 
Viola Davis, and Davis, minors, having obtained a writ of 
error and filed a copy thereof in the clerk’s office of the said court 
to reverse the judgment in the aforesaid suit, and a citation directed 
to the said Georgia Benton, executrix of Fanny Gardner, citing and 
admonishing her to be and appear at a Supreme Court of the United 
States to be holden at Washington the second Monday of October 
next: 

Now, the condition of the above obligation is such that if the 
said Frances Beatty, Thomas Alexander Beatty, and Thomas Alex- 
ander Beatty, guardian ad litem of Sarah Alexina Beatty ; James 
Richard Davis, Addie Viola Davis, and Davis, minors, shall 

prosecute said writ of error to effect and answer all damages 
8 and costs if they fail to make their plea good, then the above 
obligation to be void; else to remain in full force and virtue. 


THOMAS A. BATEY. [t. =| 


THOMAS A. BATEY, [t.s. 
Guardian. 


her 
FRANCES x DAVIS. 
mark. 


EDW. GEDDINGS. L. 8. 
ROB’T L. PIERCE. L. S. 
Test: WM. E. KEENER. 


Signed, sealed, and delivered in my presence. 
(SEAL. ] WM. E. KEENER, 
Clerk Superior Court, Richmond County, Georgia. 


Approved. 
W. B. WOODS, 
Associate Justice Supreme Court U. S. 


FRANCES BEATTY ET AL. VS. 


9 [Endorsed :] Filed in office Dec. 4, 1886. Z. D. Harrison, 
cl’k 8S. C. Ga. 


10 Richmond Sup. C’t. Apr. T., 1879. Equity. 


FANNY GARDNER 
v8. 
FRANCES BEATTY. 


STATE OF GEORGIA, 1 
Richmond County. { 


To the Honorable Claiborne Snead, judge of the superior court of 
said county, exercising jurisdiction in equity: 


Your oratrix, Fanny Gardner, humbly complaining, showeth unto 
your honor that on the third day of May, in the year of our Lord 
one thousand eight hundred and fifty-four, Thomas Gardner, her 
husband and the father by a former wife of Frances Beatty, then 
Gardner, the defendant in this bill, all being free persons of color, 
for and in consideration of the sum of six. hundred dollars ($600), 
purchased from one John Carrie, of the city of Augusta, State and 
county aforesaid, the following-described property, to wit: All that 
lot or parcel of land situate, lying, and being in the said city of 
Augusta, county and State aforesaid, on the south side of Miller 
street, bounded on the north by said street, on the east by Campbell 

street, on the south by lot now or formerly owned by the said 
11 John Carrie, and on — west by an alley, said lot or parcel of 

land having a front on Campbell street eighty-two feet six 
inches, more or less, and running back to said alley two hundred 
feet, more or less; that the said property was purchased for the use 
and benefit of the said Thomas and Fanny and Frances, and that 
the deed, at the special instance and request of the said Thomas, was 
made to Elijah O. Robertson in trust for the use, benefit, and behoof 
of the said Fanny & Frances, as provided by the terms of the said 
deed, a copy of which is hereto annexed, marked Exhibit “A,” and 
to which copy your oratrix prays reference may be made as often as 
may be necessary. 

Your oratrix further shows that the said Elijah Robertson never 
accepted the said trust, nor was any trustee ever appointed in his 
place; nor was the said property ever managed or controlled by any 
trustee, but that on the said third day ef May, 1854, the said Thomas 
Gardner, with her and the said Frances, took possession of the said 
wa pee dh that in the month of ,in the year , before the 
ate war, the said Frances having married, the said lot was divided 
by the said Thomas and a house erected on the portion for the said 

Frances; that thus the said parties continued in the peaceable 
12 and uninterrupted possession and enjoyment of the said prop- 
erty until the year 1867, at which time the said Thomas 
Gardner died intestate; that from the death of the said Thomas 
until the present time the said Frances has remained in the posses- 
sion of the portion of the lot upon which, as already mentioned, 
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the house was erected for her use and occupation, and your oratrix 
has occupied the remaining part of the said lot and controlled and 
rented the same. 

Your oratrix further shows that the deed aforesaid to the said 
Elijah Robertson was null and void, because at that time all con- 
veyances of real estate in the city of Augusta to or for the use of free 
—— of color residing in said city were expressly prohibited by 
aw, but that your oratrix acquired title to the property now occu- 
pied by her through actual adverse possession of the same for twenty 
years, and that the said Frances Beatty in the same way has ac- 
quired title to the premises occupied by her. 

Your oratrix further shows that being old and unable to earn a 
livelihood, as in former years, by her labor, and having no means of 
support except the said premises (acquired as aforesaid by operation 

of law), which do not yield a sufficiency in rents for that 
13 purpose, she is desirous of selling the same and using or rein- 
vesting the money in such property as will yield an income 
more adequate to her necessities; that she has been offered for the 
property a largesum of money, to wit, — dollars, but that the would- 
be purchaser declines to buy because the said Frances Beatty, com- 
bining and confederating with other persons at present unknown to 
your oratrix, whose names when discovered she prays she may be 
at liberty to insert herein, with apt words to charge them as parties 
defendants hereto, and contriving to wrong and injure—. Your ora- 
trix claims that under the terms of the said trust deed she owns a 
remainder interest in the whole of said property,and that your ora- 
trix has only a life estate therein, and also that the said premises 
cannot be sold except with the consent of her, the said Frances; that 
the said place is valuable, and would command a ready sale and a 
fair price if it were not for the claim thus falsely and fraudulently 
set up by the said defendant; that thus the said defendant has slan- 
dered and is slandering the title of your oratrix to said property, 
and by claiming under the aforesaid trust deed casting 
14 a cloud upon the said title, which your orator seeks through 
this her bill of complaint to remove. 

And your oratrix further shows that all these acts and doings of 
the said Frances Beatty and her unknown confederates are contrary 
to equity and good conscience and tend to the manifest injury of 
your oratrix in the premises; and in consideration whereof, and 
forasmuch as your oratrix can only have adequate relief in the 
premises in a court of equity where matters of this nature are prop- 
erly cognizable and relievable, she prays— 

First. That this court will decree that she owns a fee-simple title 
to the lot, with the improvements thereon, now occupied by her, 
situate on the south side of Miller street, in the city of Augusta, 
State and county aforesaid, bounded as follows: On the east by 
Campbell street ; on the west by lot occupied by said Frances Beatty ; 
on — north by Miller street; and that the said trust deed be can- 
celled. 

Secondly. That if this honorable court should hold that the title 
of your oratrix and the defendant is derived from seven years’ pos- 
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‘session under the said trust deed as color of title it will de- 
15 cree that the terms of said trust deed do not bind your oratrix 
or limit her title in said property. 

Thirdly. That if your oratrix have nota fee-simple title to the 
portion of the place above described and now in her possession she 
and the defendant may be decreed to be tenants in common of the 
entire property and the same may be divided by commissioners 
appointed by your honor or sold and the proceeds divided, share 
and share alike, between the parties to this bill. 

Fourthly. That your oratrix may have such further or other relief 
in the premises as the nature of the case may require and to your 
honor shall seem meet; and your oratrix,expressly waiving discov- 
ery, prays that it may please your honor to grant unto her the State’s 
writ of subpcena, to be directed to the said Frances Beatty, thereby 
commanding her, at a certain day and under certain penalty therein 
to be named, personally to be and appear before your honor in this 
honorable court, and then and there to answer all and singular the 
premises, to stand to, perform, and abide such order and decree 
therein as to your honor shall seem meet and is agreeable to equity ; 
and your oratrix will ever pray, ete. 

DAVENPORT JACKSON, 
Compl’t’s Counsel. 


16 STATE OF GEORGIA, | 
Richmond County. § 

Personally appeared before me Fanny Gardner, who, being duly 
sworn, deposes and says that what is contained,in the above — fore- 
going bill, so far as it concerns her own act end deed, is true, and so 
far as the facts have been derived from the information of others 
she believes them to be true. 

her 
FANNY x GARDNER. 


mark, 
Sworn & subscribed before me this 15th day of March, 1879. 
M. P. CARROLL, 
Notary Public, Rich. Co., Ga. 
STATE OF GEORGIA, 
Richmond County. 


This indenture, made this third day of May, in the year of our. 


Lord one thousand eight hundred and fifty-four, between John Car- 
rie, of the city of Augusta, county and State aforesaid, of the one 
part, and Elijah D. Robertson, of the same place, of the other part, 
witnesseth : 

That the said John Carrie, for and in consideration of the sum of 
six hundred dollars to him in hand well and truly paid by the said 
Elijah Robertson at or before the sealing and delivery of these pres- 

ents, the receipt whereof is hereby acknowledged, hath granted, 
17 bargained, sold, released, conveyed, and confirmed, and by 
these presents doth grant, bargain, sell, relieve, convey, and 
confirm, unto the said Elijah D. Robertson, his heirs and assigns, 


a” 
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all that lot or parcel of land situate, lying, and being on the south 
side of Miller street, city of Augusta, county and State aforesaid, 
bounded on the north by said street, on the east by Campbell street, 
on the south by lot owned by said John Carrie, and on the west by 
an alley, said lot or parcel of land having a front on Camphell street 
of eighty-two feet six inches, more or less, and running back to said 
alley two hundred feet, more or less; in trust, nevertheless, to and 
for the sole use, benefit, and behoof, of the following persons of free 
color of said city, county, and State, to wit, Fanny Gardner, the wife 
of Thomas Gardner, and their daughter, Frances Gardner, and any 
future issue of the said Fanny by the said Thomas, and, in case of 
the death of the said Frances and Fanny, in trust for the next of 
kin of the said Thomas Gardner; and the said Elijah D. Robertson 
is hereby authorized and empowered, in case it should be deemed 
advisable and to the interest of all concerned that a sale of said 
property should take place, to sell and make titles to the same, 
18 provided that the consent of the said Frances and Fanny, 
their guardian or guardians, if any, being first had and ob- 
tained, together with all and singular the rights, members, and 
appurtenances thereof whatever to the said lot or parcel of land 
being, belonging, or in anywise appertaining and the remainders, 
reversions, rents, issues, and profits thereof and every part thereof; 
to have and to hold the said lot or parcel of land and all and sin- 
gular the premises and appurtenances thereunto belonging as afore- 
said and every part thereof urto the said Elijah D. Robertson, his 
heirs and assigns forever; and the said John Carrie and his heirs 
and all and every other person and persons whomsoever shall and 
will warrant and forever defend these presents, subject to the rights 
and trusts hereinbefore set forth. 
In witness whereof the said John Carrie hereunto set his hand 
and seal the day and year above written. 
JOHN CARRIE. 


“ Recorded in Book II, folios 327 & 328, May 8, 1854. 
JOHN PHINIZY, 
Dep’ty Clerk.” 
Sealed & delivered in presence of— 
R. D. GLOVER. 
WM. R. McLAWS, N. P., R. C. 


19 STATE OF GEORGIA, 
Richmond County. | 


To the sheriff of said county, Greeting : 


For certain causes to us made known by the bill of complaint of 
Fanny Gardner, filed in the clerk’s office of the superior court of . 
said county, on the chancery side of said court, in which said Fanny 
Gardner is complainant and you, the said Frances Beatty, is defend- 
ant, we command and strictly enjoin you that, laying all business 
aside and notwithstanding avy excuse you may have, that you be 
and appear before us at our superior court, to be held in and for 
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said county on the third Monday in April, 1879, next, to answer to 
all such matters and things as may then and there be objected 
against you, and to stand to and abide the further order and decree 
then and there to be made in the premises. 

Witness the Honorable Claiborne Suead, judge of said court, this 


15th day of March, 1879. 
, S. H. CRUMP, Clerk. 


Personally served Franves Beatty with a copy of the within this 
24th day of March, 1879. 
CHARLES H. SIBLEY, 
Sheriff R. C. 


The within bill was taken from the clerk’s office March 21st, 
20 1879, and the name of the defendant changed from “ Frances 
Bailey ” to “ Frances Beatty,” as it now appears. 
DAVENPORT JACKSON, 
Att'y for Complainant. 


This bill returned and filed in office March 22nd, 1879. 


WM. E. KEENER, D. C. 


And complainant further shows that one-half of the purchase- 
money of said property was by her furnished to the said Thomas 
Gardner at the time of the purchase, said money being the proceeds 
of her labor as a free person of color. 

iv leave of the court first had and obtained complainant amends 
her bill and says that if this honorable court should hold that in the 
division of said lot by the said Thomas Gardner, in which he gave 
to your oratrix the portion on which she has since lived, that she 
acquired no legal interest therein and no interest that has or could 
ripen by prescription, then and in that event she says that the said 
Thomas Gardner, if his gift to vour oratrix was to be counted as no 
gift, that he died in possession of all of said lot, leaving as his only 
heirs your oratrix and respondent, Frances Beatty; that the said 

heirs have by tacit consent actually occupied, held, and 
21 claimed the the shares or portions so as aforesaid divided to 

them by said Gardner from the time of his death until the 
present; that said Gardner made no will and left ne other heirs. 


GEORGIA, 
Richmond County. | 


In the Superior Court of said County. 


Mary Frances Davis, formerly Mary Frances Beatty, born Mary 
Frances Gardner, respondent, for answer unto the bill in equity ex- 
hibited in said court against her under the name of Frances Beatty 
by Fanny Gardner, compl't, saith that respondent admits the truth 
of the allegations of said bill as to the relationship of Thos. Gardner 
to respondent and to complainant, and that said Thomas purchased 
the property in said bill mentioned and took from the said John 
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Carrie the trust deed set out in exhibit to said bill, and that re- 
spondent, complainant, and said Thomas resided continuously 
on said property from the time of said purchase until the death 
of said Thomas in Nov., 1865, and that compl’t and respond- 
ent have continued such residence from that time up to 
the present. Respondent denies that said property was ever 

divided between her and complainant by said Thomas or 
22 since his death otherwise than that the said Thomas, for con- 

venience and that only, respondent being married and hav- 
ing many children, and the house of the said Thomas being insuf- 
ficient to accommodate said Thomas and compl’t and respondent 
and her husband and numerous family, built another house for 
respondent on said property, and respondent says that, the same 
reasons of convenience continuing, respondent and complainant 
have continued from the death of said Thomas to reside in said 
houses respectively. 

And respondent, further answering, denies all the allegations of 
said bill touching the nature of the title whereby respondent and 
compl’t enjoy the use of said property, and says that their title is an 
equitable one as co-cestui que trust. for life, with remainder over to re- 
spondent’s children living at the termination of said equitable life 
estate. . 

And, further answering in the nature of a cross-bill, respondent 
showeth unto the court here that prior to January Ist, 1863, no pro- 
ceedings were ever instituted to escheat said co oh as being con- 

veyed for the benefit of free persons of color, and by section 
23 2627 of the Code of Georgia, as becoming of force on the first 

day of January, 1863, this State declared that escheat should 
lie only on failure of heirs, and that by the act of March 17, 1866, 
free persons of color were vested with all the property rights of 
white persons; that among these rights was the one to a prescriptive 
title by adverse possession for seven years under written evidence 
of title and by possession adverse to all the world under said trust 
deed for seven years and more pryor to the bringing of compl’t’s 
bill complainant and respondent had a good prescriptive title to 
said property under and according to the limitations of said deed, 
and that respondent and complainant have an equitable life estate 
in common in said property, with remainder in fee on their death 
to the next of kin of said Thomas. 

And respondent further showeth that she has now living six 
children, to wit, a son, Thomas Alexander Beatty, an adult, and 
Sarah Alexina Beatty, a daughter, aged thirteen, by her first hus- 
band, Aleck Beatty, and a son, James Richard Davis, aged eight; a 
son, William Henry Davis, aged five; a daughter, Addie Viola 
Davis, aged three years, and an infant babe by her present husband, 
John A. Davis, and that these children are the next of kin after 

respondent to said Thomas Gardner, their grandfather, 
24 the marriage of the said Thomas with complainant being 
void of issue. Respondent prays the court that her said 
adult son be made a party respondent in this cause, and that the 
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court do appoint a guardian ad litem for said minor children, and 
that said guardian be alse made a party respondent. 

Respondent further shows that the said Thomas in his life ever 
meant and constantly declared that the said property purchased by 
him was to be for the joint use during life of complainant and re- 
spondent, with remainder to his next of kin, and at no time did the 
said Thomas ever mean or contemplate any other disposition of said 
property, and to effectuate said purpose and intent said Thomas had 
said trust deed drawn. Respondent further shows that by the lack 
of a trustee to carry out the trust in said deed declared there is 
danger that the beneficial intent of said Thomas may not be carried 
into effect, and, that said trust may in all its parts be effectuated and 
this danger obviated, respondent prays that this court may order 
and decree said trust a valid and subsisting trust and appoint a 
trustee to carry out the terms and uses thereof—that is to say, to 

hold said property in trust for the joint use and benefit of 

25 respondent and complainant during their lives or either of 

them, and in trust, further, at the termination of said lives, to 

convey said property under the direction of this court to the next of 

kin of the said Thomas then living—that is to say, to such of re- 

spondent’s children as may be then living; and should there be none 

such, then to the next kin to them,to the said Thomas; and re- 
spondent prays such other relief as may to equity seem meet. 
SALEM DUTCHER, 

Respondent’s Solicitor. 


S. H. CRUMP, Clerk. 


Filed in office April 2), 1880. 


On motion of respondent, compl’t acceding to its correctness, 
ordered that within answer and cross-bill be, and are hereby, estab- 
lished as true copy of lost originals. 

This June 27, 1884. 

E. H. POTTLE, 
Judge Sup. Court N. C., Presiding. 


26 FANNY GARDNER 
vs. 
Francrs Beatty. 


Respondents, amending, by leave of.the court had, their answer 
and cross-bill in above-stated cause, say: Respondents, further an- 
swering, say that continuously from date of said trust deed up to 
Noy. 23d, 1865, comp’l’t, respondent Beatty, and said Thos. Gardner, 
all being free persons of coior, resided together on said lot, and that 
they entered upon and were in such occupancy under and by virtue 
of said deed only; that said Tom died on Nov. 22, 1865; that from 
the time of his death to the institution of this suit complainant and 
said respondent continued in the occupancy of said lot; that more 
than seven years elapsed from the death of said Tom to the institu- 
tion of this suit; that under the laws of the State of Georgia, as the 
same existed from the date of said trust deed up to the present time, 
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a deed or any other instrument in writing purporting to convey 
titles to land, even if void and legally incapable in itself of convey- 
ing the title purported thereby to be conveyed, is good as color of 

title, and adverse possession of such land thereunder for seven 
27 years gives a good title, such as set out in the deed, by pre- 

scription to such land; that by and under the first section of 
the act of the Congress of the United States of April 9, 1866, em- 
bodied in sections 1979, 1878 of the revised Statutes of the United 
States of America all persons within the jurisdiction of the United 
States became, were, and are entitled to the equal benefit of all laws 
and proceedings for the security of person and property as is en- 
joyed by white citizens, and all citizens of the United States became, 
were, and are entitled in every State to the same rights as are en- 
joyed by the white citizens thereof as respects real and personal 
property ; that by and under the first section of the fourteenth arti- 
cle of amendment to the Constitution of the United States it is pro- 
vided that no State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States, 
nor shall any State deprive any person of life, liberty, or property 
without due process of law, nor deny to any person within its juris- 
diction the equal protection of the laws; that under and by virtue 
of said act of Congress and said amendment as aforesaid 
respondents became, were, and are entitled to the same rights 
as to prescriptive title by possession under color of title 

as aforesaid as any white person; .that under and by 


' 98 virtue of said act and said amendment the act of the 


General Assembly of the State of Georgia entitled “An act 
supplementary to and more effectually to enforce an act entitled ‘An 
act prescribing the mode of manumitting slaves in this State,’ ap- 
proved Dec. 19, 1818,” and the act of said General Assembly amend- 
atory of said act of 1818 and entitled “An act to amend the act 
of 1818,” approved Dec. 22, 1819, cannot be lawfully enforced as 
against respondents’ rights under said trust deed as color of title as 
aforesaid, even if said deed were originally void, which respondents 
do not admit; that respondents, specially relying on said act of Con- 
gress and said XIV amendment, claim that under said trust deed 
and their said occupancy of said lot thereunder for seven years after 
Nov. 23, 1865, compl’t & respondent have an equitable life estate in 
common in said lot, remainder in fee to next of kin to said Thomas. 

SALEM DUTCHER, 
THOS. 8S. BEAN, 
Resp’ts’ Sol’rs. 


Amendatory Answer and Cross-Bill. Filed in Office June 26th, 1884. 
Wm. E. Keener, Clerk. 


29 GARDNER 
v8. 
BEATTY. 


And now comes the respondent, and, by leave of the court first had, 
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amends her answer, and says that complainant, as to her claim set 
up in her bill as amended on June 28th, 1884, charging that one- 
half of the purchase-money of said property was by her furnished to 
the said Thos. Gardner at the time of the purchase, said money be- 
ing proceeds of her labor asa free person of color, is barred from 
setting up title by the statute of limitations, said claim being for the 
first time asserted by complainant on said June 28th, 1884, more 
than thirty years after the purchase of said property by the said 
Thomas Gardner, and compl’t by her own lasches is estopped from 
now asserting said claim. 
June 29th, 1S84. 
SALEM DUTCHER, 
THOS. BEAN, 
Resp’ts’ Sol’rs. 
FANNY GARDNER 
vs. Equity. 
FRANCES BEATTY. 


Counsel consenting, ordered, that respondent have leave to answer 
said cause on or before Thursday, April 22, 1880, but not later. 


CLAIBORNE SNEAD, J. 8. C. 


30 FANNY GARDNER 
vs. Equity. 
FRANCES BEatry. o 


Counsel consenting, ordered, as prayed by respondent in her cross- 
bill, that a guardian ad litem be appointed for the minors in said 
cross-bill mentioned, said guardian to be hereafter named, and that 
said guardian ad litem and the Thomas Alexander Beatty in said 
cross-bill mentioned be made parties respondent, and the cause pro- | 
ceed. . 

This April 29th, 1880. | 

E. H. POTTLE, 


Judge Sup’r Court, N. C. 


Respondents’ Requests. 
GARDNER 
| U8. 
Beatry ef al. 


Respondents request the court to charge— 

1. The case made by the pleadings in this case is, in brief, as fol- 
lows: The complainant, Fanny Gardner, prays that that portion of 
the lot on which she now resides be decreed to be hers absolutely. 
She says this should be done for two reasons— 

Ist. Because she has a good prescriptive title in fee simple to that 
portion by twenty years’ possession thereof. 

2dly. Because she contributed one-half of the purchase- 
31 =. money of the whole lot; and, 
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3dly. That she has a good title as heir to Thos. Gardner. 

She says she wants to sell that portion of the lot to which she 
lays claim, but that respondents have prevented her from finding 
a purchaser by setting up that she has only a life estate in common 
with the resp’t, Frances Beatty, in the whole lot under the trust deed 
of 1854. She says this deed is void because it conveys realty in 
Augusta, Ga., in trust for the benefit of free persons of color, con- 
trary to the laws of Georgia. 

The respondents deny that*compl’t has a fee-simple title to any 
part of the lot. They say that even if the deed of 1854 was void 
when made complainant and respondent went into the occupancy 
of the lot under it; that they were in the occupancy of the lot under 
that deed on the 17th of March, 1866, when the laws of Georgia 
gave colored people the same property rights as white people; that 
they were in the occupancy of the lot under that deed on the 9th of 
April, 1866, when an act of Congress gave colored persons the same 
property rights in every State as white persons; that they re- 
mained continuously in possession of the lot under that deed 
as color of title for seven years after the 17th of March, 1866, and 

the 9th of April, 1866; that under the laws of Georgia 
32 as of force from long prior to 1866 up to the present day pos- 

session of realty under color of title forseven years gives those 
so holding a good prescriptive title, such as set out in the color of 
title, to that property, and that even a void deed, which in and of 
itself conveys no title, is good as color of title on which to base such 
a prescription; that by holding under te deed of 1854 for seven 
years after March 17th, 1866, a good prescriptive title vested both in 
compl’t and resp’t, Frances Beatty, according to the terms of that 
deed ; that this title is an equitable -— for life in compl’t & Frances, as 
tenants in common, remainder over in fee to Thomas Gardner’s next 
of kin. Respondents deny that complainant had any other title to 
the lot or any part thereof than the one just mentioned. Respond- 
ents, relying specially on the act of Congress of 9th of April, 1866, 
heretofore mentioned, and on so much of the XIV amendment to 
the Constitution of the United States as declares that no State shall 
make or enforce any law which shall abridge the privileges or im- 
munities of citizens of the United States nor deprive any person of 
property without due process of law nor deny to any person within 

its jurisdiction the equal protection of the laws, say that the 
39 acts of Georgia of 1818 and 1819 prohibiting free persons of 

color from having any legal or equitable title or interest in 
realty in the city of Augusta, in said State, cannot now be lawfully 
enforced against respondents so as to deny them in this proceeding 
the full and equal benefit,since March 17th, 1866, and Oth of April, 
1866, of the laws of Georgia as to prescriptive title to realty by seven 
years’ possession under written evidence or color of title the same as 
if they were white — The issue is therefore as to the nature 
of complainant’s title as respects this land. 

2. If you find from the evidence in this case that Thomas Gard- 
ner bought this land for the joint use of Fanny & Frances during 
their lives and at their death to go to his next of kin and had the 
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deed of 1854 made to carry out this purpose, and that Frances and 
Fanny entered on the occupancy of the land by virtue of the deed 
and were in the occupancy of the land under the deed at the time 
free persons of color became entitled to equal property rights under 
the law with white persons and remained in such possession and 
occupancy for seven years thereafter, then I charge you that, even 

if that deed itself were void, they obtained a good prescriptive 
o4 title, such as set out in the deed—that is, a good prescriptive 

title to the joint use and enjoyment of the land during their 
lives. The fact that the deed was void or that Fanny & Frances 
were free people of color in nowise prevents such a prescriptive title 
as stated accruing to them, if the evidence shows the facts above 
stated. 

3. Whenever two persons are from any cause entitled to the pos- 
session simuitaneously of any property in this State they are tenants 
in common and each entitled to the use and enjoyment of one-half 
of the common property, and are each liable for one-half of the bur- 
dens imposed by law on the common property, such as taxes. If, 
therefore, you find from the evidence in this case that Fanny & 
Frances became simultaneously entitled to the possession of this 
property they were tenants in common, equally entitled to its ben- 
efits and equally liable for its burdens. 

If you find one lived on one half and one on the other this is 
nothing more than the law entitled them to; and if one paid the 
taxes on her half and the other on hers thisis nothing but what the 

law requires thein to do. The fact of one living on one half 
30 and the other on the other, or of one paying the taxes on 

one half and the other the taxes on the other, no matter how 
long this was kept up, would not give either one a fee-simple title to 
the particular half on which she lived and paid taxes. At the end 
of half a century they would still be but tenants in common, each 
having the right to possess the joint property and to use and enjoy 
one-half of it. 

No tenant in common can set up an exclusive title by prescrip- 
tion against his cotenant in the whole or any part of the property 
unless he actually ousts his cotenant or expressly notifies his co- 
tenant that he holds adversely to his rights, or unless he assumes 
exclusive possession of the whole property and refuses to admit his 
cotenant to his rightful participation after the cotenant demands 
such admission. If, therefore, you find that Frances & Fanny be- 
came simultaneously entitled to the use and enjoyment of this lot 
they were tenants in common, and are so still, unless you find that 
Fanny bas taken some of the steps above mentioned against Frances 

and follows it up with adverse possession for seven years 
36 under color or twenty years without it. 

4. The next of kin to Tom Gardner, as the words are 
used in the deed of 1854, mean his nearest blood relations after 
his own child Frances. A man’s nearest blood relations after his 
own children are his grandchildren. Tom Gardner’s grandchil- 
dren are parties respondent to this bill. If Fanny and Frances are 
tenants in common for life in this land these grandchildren, should 
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they outlive them, would be entitled to the land, share and share 
alike. Fanny claims that she has a fee-simple interest in part of 
this land by possession for twenty years, and consequently that there 
is no remainder in this part for the next of kin. You cannot find 
that Fanny has a fee-simple interest in any part of this land by 
adverse possession for twenty years unless you find that she has 
been in such possession of such part for the full period of twenty 
years from the time that free persons of color becamne vested in this 
State with the same property rights as white persons. 

5. If you find that a good prescriptive title has arisen under this 

trust deed the effect is that Fanny & Frances will each be entitled 

for life to the use and enjoyment of one-half of the property, 
o7 and at their death it goes tothe next of kin of Thomas Gard- 

ner. If you find that Fanny has a fee-simple interest in the 
part of the lot whereon she now resides the next of kin of Thomas 
have no rights whatever therein. Fanny may dispose of it while 
living as she pleases, and if she dies intestate it would go to her 
next of kin. 

6. If you find from the evidence that the compl’t did not set up 
any claim to the property in dispute by having furnished part of 
the purchase-money until twenty years had expired from the time 
the purchase was made I charge you that she is now barred by the 
statute of limitations from setting up title to the property for that 


- SALEM DUTCHER, 
THOS. S. BEAN, 
Ait’ys for the Respondents. 


" reason. 


The above requests to charge are respectfully declined. 
E. H. POTTLE, Judge. 


38 GENTLEMEN OF THE JuRY: This isa proceeding in equity 
instituted by Fanny Gardner, setting up a title to one-half of 


a certain lot of land in the city of Augusta. The bil! recites that 


in 1854 one John Carrie made a deed to this lot to Thomas Gard- 
ner in trust for the use and benefit of Fanny Gardner, the wife of 
Thomas, and Frances, her daughter, and, at the death of his wife, 
to his next of kin in life at that time. All sides admit that Thos. 
Gardner, his wife and children, were all free persons of color. The 
bill prays that the deed may be considered void and of no effect. It 
further states that Thomas Gardner bought the land with the money 
of his wife and that Thos. Gardner died in Nov., 1865. Thomas 
Gardner died and she claimed on the distinct ground of title that 
she and her daughter Frances are the only heirs-at-law of Thos. 
Gardner, and by inheritance they take the lot jointly between them 
for the lifetime of Fanny, but in fee simple or absolutely, each being 
entitled to one-half of the lot. The bill, moreover, states that the 
lot was divided between them, the line of separation being the fence. 
This is the case stated by the plaintiff. ‘ 

On. the other hand, the counsel for the def’t- allege in the answer, 
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admitting that the trust deed was originally void, that under 
ov this deed that Frances and her children took a title to the 

whole of the lot at the death of Fanny; that Frances had 
been in possession of one-half of the lot for more than seven years, 
and that she acquired what is called a title by prescription to it. 
In the opinion of the courtthe case turns mainly upon matters of 
law, and I charge you as follows: 

Under the law in force at the time of making this deed free per- 
sons of color could not hold real estate, and the deed from Carrie to 
Gardner in trust was absolutely void, and the fact that the war and 
its results as declared by the Constitution of the United States and 
the acts of our own Legislature have put all colored persons on the 
same footing with white persons do not and cannot make the laws 
valid or validate any title acquired under them, and no continuance 
of possession for any number of years by the wife and daughter 
under this void deed can ripen it intoa good title. The transaction 
being illegal and void, no act of either and no post-war enactments 
ean galvanize it into life. 

If you believe that Thomas Gardner paid Carrie for this land, it 
being adinitted that there were no proceedings before 1860 to escheat 

this property,and remained in possession of the land until after 
40 the close of the war, and died in November, 1865, then, not- 

withstanding the law which made a trust deed void and he 
died in possession of the land, the wife and daughter took this estate 
by inheritance absolutely, each being entitled to one-half. If the 
evidence does not show that, but shows that Thomas Gardner paid 
the purchase-money and went into possession and then divided the 
lot between Fanny & Frances, and that they both went into posses- 
sion and remained in possession until after the war closed and are 
still in possession, Frances is estopped from denying the title of 
Fanny to the one-half now claimed by her; so that you see that my 
view of the law is that the trust deed cannot be enforced or be made 
the basis of any title. If, therefore, you find for the complainant, 
Fanny, you may appoint three discreet persons to make the division 
of the lot, providing for a sale in case no division of the kind can 
be made. 

Filed in open court this June 28, 1884. 

JNO. W. TALIFERRO, 
Deputy Clerk R.S. Court. 


We, the jury, find for the complainant the exclusive right and fee- 
simple title to that portion of said property now occupied by her. 
GEO. 8. MURPHEY, Foreman. 
41 Fanny GARDNER 
Us 


Verdict for Complainant at April Term, 
Frances Beartry et als. 


1884, and Motion for New Trial. 


Counsel consenting, ordered that respondents have until thirty 
days after final adjournment of the present term of court to perfect 
and file their motion for a new trial in said cause and to file there- 
with a brief of the evidence therein under revision of Hon. E. H. 


| 
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Pottle, judge of the superior courts of the northern circuit, presid- 
ing at the trial of said cause, and that said motion be heard and 
determined in vacatiou by said presiding judge (or, should he be 
out of the State or prevented by providential cause from presiding 
at such hearing, by any other judge of the superior courts of this 
State) at any time after said filing or ten days’ notice by either party, 
with liberty of exception to the judgment on said hearing as in term 
time. 


This July 5th, 1884. : 
H. C. RONEY, J. S. B. A. L. 
FOSTER & LAMAR, 
Compl’t’s Sol’s. 


SALEM DUTCHER, 
THOS. S. BEAN, 
| Resp’ts’ Sol’s. 


42 Motion for New Trial. 


Fanny GARDNER, Compl’t, } 
v8. 

Frances Beatty, Tuomas A. Beatty, and Tuos. H. S Equity 
Beatty, Guardian ad litem of Alexina Beatty; James y: 
R. Davis, Wm. Henry Davis, Addie Viola Davis, 
and Davis, Minors, Respondents. 


4 


Equity. Tried at the April adjourned term, 1884, of Richmond 
superior court—Hon. E. H. Potts, judge superior court of northern 
circuit, presiding—on June 26, 27, 28, 1884, and verdict finding 
compl’t entitled in fee simple to that part of the land in question 
whereon complainant resided at the time of verdict. 


And now comes respondents in said cause, and in terms of con- 
sent order at said term taken therein perfecting their motion for 
new trial, move the court fora rule nisi, to be to complainant or 
her counsel directed, calling on them to show cause why said ver- 
dict should not be set aside and a new trial of said cause awarded 
on the grounds following, to wit: 

lst. Because, over respondents’ objection that the same constituted 
a new cause of action, the court allowed compl’t, on the second day 

of said trial, to amend her bill as follows, to wit: 
43 “And compl't further shows that one-half of the purchase- 
money of said property was by her furnished to Thos. Gard- 
ner at the time of the purchase, said money being the proceeds of 
her labor as a free person of color. June 27th, 1884.” 

2d. Because, over respondents’ objection that the same constituted 
a new cause of action, the court allowed complainant, on the third 
dav of said trial, to amend her bill as follows, to wit: 

“ By leave of the court first had and obtained, compl’t amends her 
bill and says that if this honorable court should hold that in the 
division of said lot by the said Thomas Gardner, in which he gave 
to your oratrix the portion on which she has since lived, that she 
3—279 
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acquired no legal interest therein and ro interest that has or.could 
ripen by prescription, then and in that event she says that the said 
Thomas Gardner, if his gift to your oratrix was to be counted as no 
gift, died in possession of said lot, leaving as his only heirs your 
oratrix and respondent, Frances Beatty; that the said heirs have 
by tacit consent actually occapied, held, and claimed the shares or 
portions so as aforesaid divided to them by said Gardner from the 
time of his death to the present; that said Gardner made no will 
and left no other heirs.” June 29, 1884. 
44 3d. Because the court allowed compl’t to testify in support 
of the allegation that one-half of the lot in question was eve 
by purchase ; that she had furnished out of her own property and 
savings to Thos. Gardner at the time of the purchase of said lot by 
said Thomas, in 1854, one-half of the purchase-money then paid by 
said Thomastherefor, over objection of respondents that said Thomas, 
one of the original parties to said alleged contract of purchase, being 
dead, compl’t as the other party thereto was not a competent wit- 
ness to testify in her own favor touching said alleged contract. 
4th. Because the court overruled respondents’ motion to rule out 
the testimony of complainant that she had furnished out of her own 
property and earnings to Thomas Gardner, at the time of purchase 
of the lot in question by said Thomas, in 1854, one-half of the pur- 
chase-money then paid by said Thomas therefor, said motion to 
rule out being based on the ground that said complainant, being the 
wife of said Thomas in 1854, any property brought by her into or 
earned or acquired by her during the coverture was the property 
of said Thomas as the husband of complainant. 
Sth. Because after Edwin V. Sharp, a witness for the re- 
45 spondents, had testified that William Phillips, a surveyor by 
profession, had made in the year 1853 a survey of the lands 
of John Carre, in the city of Augusta, Georgia, covering the lot in 
question and made a plat thereof; that said Phillips had com- 
mitted this originai plat or duplicate thereof, among other papers, to 
the custody of witness; that on said plat or duplicate the words 


“ Kk. D. Robertson, F. C. Barber” were written in the handwriting, 


of said Phillips across the lot in question ; that from said plat or 
dupticate, while thus in lis possession, witness made an exact copy, 
showing said lot with said names thereon; that witness had re- 
turned said original plat or duplicate to said Phillips; that said 
Phillips was dead and witness knew not where said original plat 
was; that witness had made search in the office of the clerk of 
Richmond superior court, where such plats are recorded, for a record 
copy of said original, but failed to find such record, and after com- 
plainant had offered in evidence said copy made by witness, hereto 
attached, marked “ A,” the witness first identifying it as made by 
him as stated in his testimony, the court ruled out said copy plat 
on complainant's motion and over objection of respondents’ first re- 
quest, the same being as follows, to wit: 


46 “The case made by the pleadings in this case is, in brief, 
as follows: 


' 
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The complainant, Fanny Gardner, prays that that portion of the 
lot on which she now resides be decreed to be hers absolutely. She 
says this should be done for two reasons: Ist, because she has a good 
prescriptive title in fee simple to that portion by twenty years’ 
possession thereof; 2dly, because she contributed one-half of the 
purchase-money of the whole lot; and, 3dly, that she has a good title 
as heir to Thomas Gardner. She says she wants to sell that portion 
of the lot to which she lays claim, but that respondents have pre- 
vented her from finding a purchaser by setting up that she only 
had a life estate in common with the respondent, Frances Beatty, in 
the whole lot, under the trust deed of 1854. She says this deed is 
void because it conveys realty in Augusta, Ga., in trust for the ben- 
efit of free persons of color, contrary to the laws of Georgia. 

The respondents deny that complainant has a fee-simple title to 
any part of the lot. They say that, even if the deed of 1854 was 
void when made, complainant and respondent- went into possession 

under it; that they were in the occupancy of the lot under 
47 that deed on the 17th of March, 1866, when the laws of 

Georgia gave colored people the same property rights as 
white people: that they were in the occupancy of the lot under that 
deed on the 9th of April, 1866, when an act of Congress gave col- 
ored persons the same property rights in every State as white per- 
sons; that they remained continuously in possession of the lot under 
that deed as color of title for seven years after the 17th of March, 
1866, and the 9th of April, 1866; that under the laws of Georgia as of 


- force long prior to 1866, up to the preseut day, possession of realty under 


color of title for seven years gives those so holding a good prescriptive 
title, such as set out in the color of title to that property, and even a 
void deed, which in and of itself conveys no titleon which to base such a 
prescription —; that by holding under the deed of 1554 for seven years 
after March 17th, 1866, a good prescriptive title vested both in com- 
plainant and respondent, Frances Beatty, according to the terms of 
that deed; that this title is an equitable estate for life in compl’t and 
Frances as tenants in common, remainder over in fee to Thomas 
Gardner’s next of kin. Respondents deny that complainant has 

any other title to the lot or any = thereof than the one 
48 just mentioned. Respondents, relying specially on the act 

of Congress of 9th April, 1866, heretofore mentioned, and so 
much of XIV amendment to the Constitution of the United States 
as declares that no State shall make or enforce any !aw which shall 
abridge the privileges or immunities of citizens of the United States, 
nor deprive any person of property without due process of law, nor 
deny to any person within its jurisdiction the equal protection of 
the laws, say that the acts of Georgia of 1818 and 1819, prohibiting 
free persons of color from having any legal or equitable title or in- 
terest in realty in the city ot Augusta, in said State, cannot now be 
lawfully enforced against respondents so as to deny them in this 
proceeding the fuil and equal benefit since March 17th, 1866, and 
9th April, 1866, of the laws of Georgia as to prescriptive title to 
realty by seven years’ possession under written evidence or color of 
title the same as if they were white persons. 
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Thejissue is therefore as to the nature of complainant’s title as re- 
spects this land.” 

7th. Because the court refused to charge respondents’ second re- 
quest, the same being as follows, to wit: “2. If you find from the evi- 

dence in this case that Thos. Gardner bought this land for the 
49 ~— joint use of Fanny & Frances during their lives, and at their 

death to go to his next of kin, and had the deed of 1854 
made to carry out this purpose, and that Frances & Fanny entered 
vn the occupancy of the land by virtue of this deed and were inthe 
occupancy of the land under the deed at the time free persons of 
color became entitled io equal property rights under the law with 
white persons, and remained in such possession and occupancy for 
seven years thereafter, then I charge you that even if the deed itself 
were void they obtained a good prescriptive title to the joint use and 
enjoyment of the land during their lives. The fact that the deed 
was void, or that Fanny and Frances were free people of color in no- 
wise prevents such a prescriptive title as stated accruing to them if 
the evidence shows the evidence above stated.” 

Sth. Because the court refused to charge respondents’ third re- 
quest, the same being as follows, to wit: 

“3. Whenever two persons are from any cause entitled to the pos- 
session simultaneously of any property in this State they are ten- 
ants in common, and entitled to the use and enjoyment of one-half 

of the common property, and are each liable for one-half of 
o0 the burdens imposed by law on the common property, such as 

taxes. If, therefore, you find from the evidence in this case 
that Fanny and Frances became simultaneously entitled to the pos- 
session of this property they were tenants in common, equally enti- 
tled to its benefits and equally liable for its burdens. If you find 
one lived on one half and one on the other this is nothing more 
than the law entitled them to; and if one paid the taxes on her half 
and the other on hers this is nothing more than the law requires 
them to do. The fact of one living on one half and the other on the 
other, or of one paying the taxes on one half and the other the taxes 
on the other, no matter how long this was kept up, would not give 
either one a fee-simple title to the particular half on which she lived 
and paid taxes. At the end of half a century they would still be but 
tenants in common, each having the right to possess the joint prop- 
erty and to use and enjoy one-half of it. Notenant in common can 
set up an exclusive right by prescription against his cotenant in the 
whole or any part of the property unless he actually ousts his co- 
tenant or expressly notifies his cotenant that he holds adversely to 

his rights,or unless he assumes exclusive possession of the 
51 whole property and refuses to admit his cotenant to his right- 

ful participation after the cotenant demands such admission. 
If, therefore, you find that Frances & Fanny became simultaneously 
entitled to the use and enjoyment of this lot they were tenants in 
common, and are so still, unless you find that Fanny has taken some 
of the steps above mentioned against Frances and followed it up 
with adverse possession for seven years under color of title or twenty 
years without it.” 


to ' 
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9th. Because the court refused to charge respondents’ fourth re- 
quest, the same being as follows, to wit: 

“4. The next of kin to Thomas Gardner, as the words are used in 
the deed of 1854, mean his nearest blood relations after his own 
child Frances. A man’s nearest blood relations after his children 
are his grandchildren. ‘Tom Gardner’s grandchildren are parties 
respondent to this bill. If Fanny and Frances are tenants in coimn- 
mon for life in this land these grandchildren, should they outlive 
them, would be entitled to the land, share and share alike. Fanny 
claims that she has a fee-simple interest in part of this land by pos- 

session thereof for twenty years, and consequently that there 
o2 is no remainder in this part for the nextof kin. You cannot 

find that Fanny has a fee-simple interest in any part of this 
land unless you find that she has been in possession of such part for 
the full period of twenty years from the time that free persons of 
color became vested in this State with the same property rights as 
white persons.” 

10th. Because the court refused to charge respondents’ fifth re- 
quest, the same being as follows, to wit: 

“5. If you find that a good prescriptive title has arisen under this 
trust deed, the effect is that Fanny & Frances will each be entitled 
for life to the use and enjoyment of one-half of the property, and at 
their death it goes to the next of kin of Thomas Gardner. If you 
find that Fanny has a fee-simple interest in the part of the lot 
whereon she now resides, the next of kin of Thomas have no rights 


' whatever therein. Fanny may dispose of it while living as she 


pleases, and if she dies intestate it would go to her next of kin.” 
llth. Because the court refused to charge respondents’ sixth re- 
quest, the same being as follows, to wit: 
“6. If you find from the evidence that the compl’t did not set 
up any claim to the property in dispute by having furnished 
53 part of the purchase-money until 20 years had = from 
the time the purchase was made, I charge you that she is 
now barred by the stattute of limitations from setting up title to the 
property for that reason.” 
12th. Because the court charged as follows, to wit: “ The coun- 
sel for the defendants allege in the answer, admitting that the trust 
deed was originally void, that under this deed Frances and her 
children take a title to the whole of the lot at the death of Fanny; 
that Frances has been in possession of one-half of the lot for more 
than seven years, and that she acquired a title—what is called a 
title—by prescription, to wit: 
13th. Because the court charged as follows, to wit: I charge you 
as follows: Under the law in force at the time of making this deed 
free persons of color could not hold real estate, and the deed from 
Carrie to Gardner in trust was absolutely void, and the fact that the 
war and its results, as declared by the Constitution of the United 
States and the acts of Congress and the acts of our own Legislature, 
have put all colored persons upon the same footing with 
54 white persons do- not and cannot make these laws invalid or 
validate any titles acquired under them, and no continuance 
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of possession for any number of years by the wife and daughter 
under this void deed can ripen into a good title. The transaction 
being illegal and void, no act of either and no post-war enactments 
can galvanize it into life.” 
14th. Because the court charged as follows, to wit: “If you be- 
lieve Thomas Gardner paid Carre for this land, it being admitted 
that there were no proceedings before 1860 to escheat the property, 
and remained in possession of the land until after the close of the 
war, and died in November, 1865, then, notwithstanding the laws 
which made the trust deed void, and died in possession of the land, 
the wife and daughter took this estate by inheritance absolutely, 
each being entitle- to one-half. If the evidence does not show that, 
but shows that Thomas Gardner paid the purchase-money and went 
into possession, and then divided the lot between Fanny and Frances, 
and that they both went into possession and remained in possession 
until after the war closed, and are still in possession, Frances is 
estopped from denying the title of Fanny to her one-half now 
5d claimed by her. So you see that my view of the law is that 
the trust deed cannot be enforced or be made the basis of any 


title.” 
SALEM DUTCHER, 
THOS. 8. BEAN, 
Resp'ts’ Sol’rs. 


I certify that the grounds of the within are correctly stated, as far 
as they relate to the conduct and rulings of the court, except that I 
do not approve the statement in the third ground that the testimony 
of the complainant was objected to by defendants’ counsel. I do 
not recollect it. 

July 18, 1884. 

Ek. H. POTTLE, 
Judge Sup’r Court, N. C. 


Rule nisi waived, and service of a copy of the within motion for 
new trial acknowledged this Juiy 21, 1884. 
FOSTER & LAMAR, 
Sol’s for Compl't. 
Filed in office July 21, 1884. 
WM. E. KEENER, Clerk. 


Fanny GARDNER 
Us. 
FRANCES BEATTY ef als. 
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Brief of Evidence. 
Oral testimony f. complain’t. 
W. C. Jones sworn: 


Am city asses-or and sheriff of city of Augusta, Georgia ; been such 
for a number of years past; identify signatures to receipt to Fanny 
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Gardner for taxes due city of Augusta for years 1868, 1869, 1871, 1872, 
1873, 1874, 1876, 1877, 1878, and 1879 as my own or that of proper 
receipting office-; have known the property in question since 1873. 
It has been divided ever since I knewit. There is a fence dividing 
the parts on which Fanny Gardner and Frances Beatty lived. The 
tax rece-pt for 1861, signed E. Bustin, collector & treasurer, is in the 
handwriting of Mr. Bustin, who at the time was ‘collector & treas- 
urer of the city of Augusta and the proper person to receipt for 
taxes. ‘ 


(2.) Cross: 


Remember telling respondent-’ counsel that since this suit Fanny 

paid two or three years’ taxes at one time; think Mr. Davenport 

Jackson paid them. I identify book shown, marked city tax 

o7 book, as one of the official tax books of the city of Augusta. 

The entry therein in the words, F. C. Barber for Gardners, 

col’d, 1 house & lot, W. W. cor. Campbell (Adams St.), 1864, $750; 

1865, 3750, means that Mr. F.C. Barber returned the lot in question 

in 1864 & 1865 for Gardners, colored persons. In 1866 the lot was 

transfer-ed on the tax book to name of F. E. Gardner. I take it to 
be T. E. You can — “Tom” has been written and T. E. ovet it. 


Fanny GARDNER, the complainant, sworn: 


Was wife of Tom Gardner; lived with him till he died; he died 
in my arms, with small-pox. ‘Tom bought.the property from Mr. 


~ Carre. He got from me $250 in silver and $34 I had sold a house 


of my own in Savannah for, which stood on leased land, to help pay 
for the lot. I was always free; was a sempstress; worked con- 
stantly for Mrs. Habersham and other white ladies, and thus 
made the $250. When Tom bought the lot I went to my trunk 
and got first the $250, which was all in silver, and we counted it 
out on the table. Then I gave him the $34 which I got for the 
sale of my house. Then he got his money, counted it, and 
paid Mr. Carre for the lot. I paid half and he half. After 
58 Tom bought the lot he built the house where I now live. 
First Tom, Frances, and myself lived in it together until 
Frances married Beatty. Tom then cut the lot in two and built 
Frances a house (the one in which she lived until it burnt down, 
last year) on the other half of the lot. Tom then told me and 
Frances ofven that the house and lot occupied by Frances was hers 
and that occupied by me was mine. He died understanding that 
he had divided the property between us. The lots have had a fence 
between them ever since Frances married, before the war begun. I 
have lived upon my halfever since and paid the taxes upon it ever 
since Tom died. Frances has lived on hers. I married Tom three 
or four years before he bought the lot. Tom died before the war. 


Cross : 
I moved up to Augusta from Savannah when Tom married me. 
He married me in Savannah. We were both free. Tom was a dray- 
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man. My mother had a little housein Savannah. She died before 
‘Tom bought the lot. I had five brothers. My mother’s house was 
sold and the money divided between me and my brothers. I 
59 got one-sixth of it. Nobody was present but me and Tom 
when he counted out the money that bought the lot. Tom 
died before the war. On reflecting, say he died the end of the year 
after the war closéd. 


Oral Testimony for Respondents. 


L. T. BLoME sworn: 


Am clerk of the city council of Augusta. The book shown, marked 
“ Sexton’s Book, Negroes,” is one of the official books of the city kept 
of file in my oftice. It shows interments in the colored cemetery of 
the city. The entry therein in the words “Thomas Gardner (c.), 
November 24th, 1865, small-pox, 3 ward,” means that a colored man 
named Thomas Gardner, living in the third ward of the city, was 
buried in the colored cemetery on Noy. 24th, 1865, and that the cause 
of his death was small-pox. 


No cross. 
Epwin V. SHARP sworn: 


Am surveyor by profession; identify the paper shown me (and 
marked “A” by order of the court to identify it) as one drawn by me; 
drew it séveral years ago during this suit at the request of Mr. Dutcher, 
respondents’ counsel, who asked me for information as to plats or sur- 

veysof thelot in question. I drew the paper, which isa plan 

60 of the lot in question, with the names “ E. D. Robertson, F. C. 
Barber ” written across it. On the following was Wm. Phillips, 
formally a surveyor in Augusta, now dead, — gave me a number of 
plats of surveys made by him, among other papers, to keep during his 
absence from Augusta. Of some of thes- papers | madecopies. Among 
his papers I found a drawing purporting to be a copy of a plat of the 
lands of Mr. John Carrie, in Augusta. It is the custom of surveyors 
to makea copy of duplicate of their plats. This copy plat wasin Mr. 
Phillips’ handwriting, which I know well. Across the lot in ques- 
tion in this case the names “ Kk. D. Robertson, F. C. Barber” were 
written in Mr. Phillips’ handwriting. I made a copy of the plat and 
had it until some time since. When Mr. Phillips returned to Augusta 
I returned his papers, this plat of the Carrie lands among them. Mr. 
Phillips is dead ; died before this suit was brought. I don’t know 
where the original plat nowis. It is the custom to record such plats 
in the office of the clerk of this court. I have made search there 
and find other plats recorded, but not this one. As I stated, I made 
a copy from the copy found in his papers when they were in my 
possession. ‘This copy I cannot find. I have looked over my 

61 papers and can't find it. The paper marked “A” I made from 
the copy I made from the Phillips copy. That Phillips copy 

had the names across the lot just as the paper “A” has. The plat 
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froin the office of Mr. Davidson, the city survey- (that plat being 
shown witness), is a copy also. It is marked “copy.” Compairing 
Mr. Davidson’s copy and the paper “A” you can see these are from 
the same original. Mr. Davidson’s is on tracing paper and must 
have been traced from some other paper. I am satisfied Mr. David- 
son must have got his p!at from the original or some copy of it. 
The dimensions on Mr. Davidson’s copy are the same. Put one 
paper over the other and the lines of the lot coincide. His plat has 
not the names on this lot. 


Cross: 


Paper “A” is a copy of a copy of a copy. I copied the copy in 
Mr. Phillips’ handwriting and made paper “A” from my copy 
when Mr. Dutcher asked me about the early history of the lot. I 
don’t recollect if their were names on all these lots in the original 
plat. My attention was only directed to this lot corner of Campbell 
and Miller streets, and, as you see paper “A” only copies the square 

on which that lot was, there may or may not have been names 
62 on all. I think the original ought to be in city surveyor’s 

office, but Mr. Davidson’s plat is a copy. I don’t know how 
Mr. Phillips came to write the names E. D. Robertson, F. C. Barber 
across this lot or what was — authority for so doing; only know 
he made a survey and plat of the Carrie land by seeing the copy 
plat in his handwriting among his papers. Surveyors may make 
make a survey and then a long time aftera plat. They generally 
_ the date the plat when made and not.with the date of the survey. 
From Mr. Davidson’s plat it seems Borden laid of- the lots. 


Patrick GOULD sworn: 


I know Tom Gardner; worked with him; know when he 
bought the lot; there was no house on it at that time. Tom 
built two houses on the lot. He tore down some houses he had 
down by the railroad and moved them on the lot. I helped 
him put them up. He put two houses. Frances, his daughter, 
was then a small girl. I never heard of any claim of Fanny as to 
her giving Tom money to buy the lot until to-day, in the court- 
house. I have known Tom & Fanny ever since Fanny came from 

Savannah ; never heard Tom say Fanny had given him any 
63 money to buy the lot. Tom wasadrayman. He run seven 

horses and drays. He made right sharp money; was an 
industrious man. 


No cross. 


Francis Beatty (now Davis), one respondent, sworn : 


I am the daughter of Tom Gardner; think I am about 39 years 
old. My first husband’s name was Aleck Beatty, and I married 
him in 1858; have since married John A. Davis, my present hus- 
band. I have six children; they are named Thos. Alexander 
Beatty and Alexina Beatty—these are by my first husband—and 
4—279 
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James R. Davis, William Henry Davis, Addie Viola Davis, and —— 
Davis. Tom is grown; the others are small children, from twelve 
or thirteen — old down. My father built two houses on the place; 
they were built before I was first married. Mr. F. C. Barber was 
guardian for my step-mother & myself. He attended to my father’s 
business. Before I was married I lived with my father in the house 
where my step-mother, Fanny, now lives; then I lived in the other 
house. My father told me that after his wife’s death he wanted 

the property to go to his heirs. He told me to go to Mr. 
64 McLaws, called Judge MeLaws—that is, Wm. R. McLaws, 

now dead—if ever I gotin trouble about the land. My father 
told me the lot Fanny claims was to ga, after her death, to his heirs— 
all the lot was to go. Fannie’s mother did not die until several 
years after the houses were built. When I was first married we 
went on our bridal trip to Savannah, and I saw Fanny’s mother 
there then, and was at her house. My father put a fence between 
the lots when he built the houses. He run the fence to keep his 
horse away from the house we lived in. I never heard Fanny ever 
claim that she gave my father any money to buy the lots with till 
now. I have always paid the taxes on the part I live on, and my 
step-mother has paid on the part she lives, until the last few years, 
when they lived on that part, for the taxes, and to save it I was 
obliged to pay all the taxes. Mr. Bean paid them for me. I have 
paid all my taxes. Fanny owes yet for i889. 


65 Documentary Evidence for Complainant. 


1. Trust deed of 1854. 

2. Tax receipte to compl’t for city of Augusta taxes for 1868, 1869, 
1871, 1872, 1873, 1874, 1876, 1877, 1878, & 1879; also one for 1861, 
signed by E. Bustin. 

3. Agreement of eounsel — copy — deed annexed to the bill to be 
used in lieu of lost original; also that respondent, Frances Beatty, 
claiming that she & compl’t had only life estate in lot, remainder 
to Tom Gardner's next of kin, had objected to complainant selling 
as hers, in fee simple, portion of lot resided on by complainant. 


Documentary Evidence for Respondents.. 


1. Book marked “Sexton’s Book—Negroes, ‘Showing entry: “Thos. 
Gardner (c.), Noy. 24, 1865, small pox, 3 ward.” 

2. City of Augusta tax book, showing entries: “ F. C. Barber for 
Gardner (col’d), 1 house and lot, N. W. cor. Campbell (Adams St.), 
1864, $750; 1865, $750.” 

3. Minutes of Richmond superior court for Dec. 20, 1856, Book 

“1855,” folios 352-3: Appointment of F. C. Barber as guar- 
66 dian of Fanny Gardner and Frances Gardner, wife and 
daughter of Thomas Gardner, drayman, of Augusta, Ga., free 
persons of color, on petition of s’d Frances & Fanny. 
4. Admission that following occur-ed in court of ordinary, R. C. 
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4. Temporary letters of administration issued on estate of Tom 
Gardner to F. C. Barber on Jan. 23, 1866. 
March 5, 1866.—Permanent letters to same on estate of same. 
Jan’y 24, 1866.—Warrant of apprais-ment on estate; same. Jan. 
24, 1866, return of appraisers under said warrant that two horses, 
two drays, one set harness, one wagon—all intestate’s estate pro- 
duced by administration. 
M’ch 6, 1866.—Affidavit of F.C. Barber, adm’r est. Tom. Gardner, 
above,all intestate’s real or personal estate. 
5. Plat of Carrie land from city surveyor’s office. 
6. Papers “A” (ruled out and hereto appended). 
7. Tax receipts to Frances Beatty and tax fi. fas., Citv of Augusta 
vs. Fanny Gardner, for 1880, 1881, and 1882, with entries 
thereon. 
67 Agreed to as correct July 16, 1884. 
FOSTER & LAMAR, 
Compl’t’s Sol’s. 
SALEM DUTCHER, 
THOS. S. BEAN, 
: Resp’ts’ Sol’rs. 


Filed in office July 21, 1884. 
WM. E. KEENER, Clerk. 


STATE OF GEORGIA, 
Richmond County. 


_This indenture, made this third day of May, in the year of our 
Lord one thousand eight hundred and fifty-four, between John 
Carrie, of the city of Augusta, county and State aforesaid, of the one 
part, and Elijah D. Robertson, of the same place, of the other part, 
witnesseth : 

That the said John Carrie, for and in consideration of the sum of 
six hundred dollars to him in hand well and truly paid by the said 
Elijah D. Robertson at or before the sealing and delivery of these 
presents, the receipt whereof is hereby acknowledged, hath granted, 
bargained, sold, released, conveyed, and confirmed, and by these 
presents doth grant, bargain, sell, relieve, convey, and confirm, unto 
the said Elijah D. Robertson, bis heirs and assigns— 

All that lot or parcel of land situate, lying, and being on 

68 the south side of Miller street, city of Augusta, county and 
State aforesaid, bounded on the north by said street, on the 

east by Campbell street, on the south by lot owned by said John 
Carrie, and on the west by an alley, said lot or parcel of land hav- 
ing a front on Campbell street of eighty-two feet six inches, more or 
less, and running back to said alley two hundred feet, more or less, 
in trust, nevertheless, to and for the sole use, benefit, and behoof of 
the following persons, of free color, of said county and State, to wit: 
Fanny Gardner, the wife of Thos. Gardner; their daughter, Frances 
Gardner, and any future issue of the said Fanny by the said Thomas; 
and in the case of the death of the said Frances and Fanny, in trust 
for the next of kin of the said Thomas Gardner; and the said Elijah 
D. Robertson is hereby authorized and empowered, in case it should 
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be deemed advisable and to the interest of all concerned that a sale 
of said property should take place, to sell and make titles to the 
same, provided the consent of the said Francis & Fanny, their 
guardian or guardians, if any, being first had and obtained, to- 
gether with all and singular the rights and appurtenances 
69 thereof whatsoever to the said lot or parcel of land being, be- 
longing, or in anywise appertaining, and the remainders, 
reversions, rents, issues, and profits thereof and every part thereof ; 
To have and to hold the said lot or parcel of land and all and 
singular the premises and appurtenances thereto belonging as afore- 
said and every part thereof unto the said Elija D. Robertson, his 
heirs and assigns forever; and the said John Carrie and his heirs 
and all and every other person and persons whomsoever shall and 
will warrant and defend these presents, subject to the rights and 
trusts hereinbefore set forth. 
In witness whereof the said John Carrie hereunto set his hand 
and seal the day and year above written. 


JOHN CARRIE. [t.s.] 


Sealed and delivered in presence of— 
R. D. GLOVER. 
WM. R. McLAWS, WX. P., PR. C. 


GARDNER 
vs. 
Beatty et als. 


We agree that Fanny Gardner, complainant, paid taxes to the city 
of Augusta on that part of the lot in question occupied by her from 
1868 to 1879, and that Frances Beatty paid like taxes to 1884 on 
that part of the lot resided on by her; also that city of Augusta tax 
executions for 1880, 1881, & 1882, issued against complainant and 
were levied on said portion occupied by her and were transferred to 
J. S. Bean, cashier; also that Frances Beatty (claiming that she and 
complainant had only a life interest in the lot in question, remain- 
der to Tom Gardner’s next of kin) objected to complainant’s selling 
as heir in fee simple the portion of said lot resided on by compl’t 
when complainant undertook to sell same, as set out in her bill. 


FOSTER & LAMAR, 
Compl't’s Sol’s. 
SALEM DUTCHER, 
THOS. 8S. BEAN, 
Resp’ts’ Sol’r. 


Rec’d, Augusta, Aug. 20, 1861, from F. C. Barber, for Gardner, 
six ;*;°5 dollars for his city taxes for the year 1861—500, real est.— 


6.25 
E. BUSTIN, 
Collect. & Treas.2C. A. 
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71 GEORGIA, t 
Richmond County. 


To the honorable the superior court of said county: 


The petition of Fanny Gardner and Frances Gardner, free per- 
sons of color and wife and daug-ter of Thomas Gardner, a drayman, 
all residents of Augusta and State of Georgia, respectfully showeth 
unto your honor that they aré without guardians,and hurably — 
your honor to appoint Mr. F. Barber, of said city, that guardian ; 
and they further show unto your honor that they have no property. 


And as in duty bound, &c. 
WM. R. McLAWS, 
Att’ys — Petitioner. 
I consent to act as guardian of Fanny Gardner and Frances Gard- 
ner, the wife and daughter of Tom Gardner, they being free persons 
a of color. 


{| F. C. BARBER. 


@ Upon es foregoing petition, ordered that it be granted and 
| the clerk issue letters of guardianship to said F. C. Barber. 
| « WM. W. HOLT, Judge. 


(Here follows diagrams marked pp. 72 & 73.) 


74 GARDNER 
, v8. beauty 
Beatty et als. 

We agree that the motion for new trial in said cause be submitted 
to Hon. E. H. Pottle, presiding at trial, without argument; also that 
the court may use original of documentary evidence used on trial. 
| Counsel disagree as to the 3d ground of motion for new trial, viz., 

a that testimony of complainant as to paying part of purchase-money, 
iE &c., was inadmissible, the other party to alleged contract being dead, 
complainant’s counsel claiming such objection was not made, re- 
spondents’ counsel claiming it was made. This July 16, 1884. 
FOSTER & LAMAR, 
Compl’t’s Sol’s. 
SALEM DUTCHER, 
THOS. S. BEAN, 


B: Resp’ts’ Sol’s. 
: Fanny GARDNER Equity. In Richmond Superior Court & Motion 


vs. f * 
or New Trial. 
FRANCES BEATTY. 


After considering this motion, it is ordered that the motion for 
new trial be overruled. The clerk of Richmond sup. court is or- 
dered to enter this judgment on the minutes of the court. 

E. H. POTTLE, 
Judge Sup’r Court, N. C. 
July 25, 1884. 


FRANCES BEATTY ET AL. VS. 


WARRENTON, July 18, 1884. 


Dear Sir: I agree with Mr. Foster that there was no point 
made on the competency of the witness. There was no such ques- 
tion made at the time, except in Mr. Fleming’s case. Indeed, it is 
an immaterial matter, es the case did not turn on the equity of the 
wife, and I made no allusion to it in ny charge. 

I approve the papers with this exception, and return them to you. 
I am very truly y’rs, KE. H. POTTLE. 


Col. S. Dutcher. 


STATE OF GEORGIA, 
Richmond County. 


I, William E. Keener, clerk of the superior court of the county and 
State aforesaid, do hereby certify the foregoing pages to bea full, 
true, and complete copy and transcript of the record in the case of 
Fanny Gardner vs. Frances Beatty, from the commencement of said 
case until its final termination in said court. 

Witness my hand and seal of said court this 11th day of August, 
1884. | 

, WILLIAM E. KEENER, 
Clerk Sup’r Court, Richmond County, Georgia. 


76 In the Supreme Court of the State of Georgia. September 
Term, 1884. 


FraNcEs Beatry, THomas ALEXANDER BEATTY, } 
and Thomas Alexander Beatty, Guardian ad | No. 22. Augista 
litem of James Richard Davis, William Henry Circuit. Equity. 
Davis, Addie Viola Davis, and Davis,> From Rich- 
Minors, Plaintiffs in Error, mond Superior 

vs. Court. 
Fanny GARDNER, Def’t in Error. J 


And now, at said term of said supreme court, comes plaintiffs in 
error in said cause, by their att’y of record, Salem Dutcher, and, 
suggesting, give said supreme court here to know that, pending said 
‘ause in said supreme court, the ‘defendant in error therein, to wit, 
Fanny Gardner, departed this life, and that by a certain record of 
the court of ordinary of Richmond eounty, Georgia, which record, 
in a duly certified copy thereof, is in the words and figures follow- 
ing, said certified record being here to the court shown, to wit: 


STATE OF GEORGIA, 
County of Richmond. 


In the name of God, amen: 
I, Fanny Gardner, being old and feeble, but of sound 
77 memory and disposing mind, do make this as my last will and 
testament, hereby revoking all others by me heretofore made: 


GEORGIA BENTON, EXECUTRIX, &c. 


First. 
I desire al! my just debts to be paid. 


Second. 


I nominate, constitute, and appoint my grand-daughter, Georgia 
Benton, as the executrix of this my last will and testament. 


Third. 


I own a lot of land on the corner of Campbell and Miller streets, 
in the city of Augusta, county aforesaid, which ownership was in 
the case of Fanny Gardner versus Frances Beatty, in Richmond 
superior court, on the 28th day of June, 1884, confirmed by the ver- 
dict of the jury therein. Said property is subject to the claim of 
Mess. Foster & Lamar for one-half thereof for professional services 
in reference thereto. All my right, title, interest, and estate in said 
land I give, devise, bequeath unto my said grand-daughter, the said 
Georgia Benton, with the right in her to dispose of the same at her 
pleasure, without the order of any court, by deed, gift, or otherwise, 

and if she shall not sell or otherwise dispose of the same, 
78 with the further right to dispose thereof by will, and in de- 
fault of such disposition by deed or will, then to the heirs of 
her body. 
Fourth. 


All the rest and residue of my property, real and personal, I give, 
devise, and bequeath unto the said Georgia Benton forever. 

In witness whereof I, the said Fanny Gardner, have hereto set my 
hand and seal this thirteenth day of June, 1884. 


her 
FANNY E. x GARDNER. 


mark. 


Signed, sealed, published, and declared by the said Fanny I. Gard- 
ner as and for her last will and testament in the presence of us, who, 
at her request and in her presence and in the presence of each other, 
have set our hands as witnesses hereto June 30th, 1884. 

SEBASTIAN C. DURBAN. 
JAMES J. WOOLFORK. 
JOHN O. TYLER. 


79 STATE OF GEORGIA, 
Richmond County. 


Probate. In the Court of Ordinary for Richmond County. 


Personally appeared before me, in open court, John O. Tyler, a 
subscribing witness to the foregoing instrument of writing, who, 
being duly sworn, saith he was present and did see Fanny E. Gard- 
ner, the within named —, sign, seal, publish, and declare the same 
to be her last will and testament; that she was of sound and dispos- 
ing mind and memory, and that this deponent, together with Se- 
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bastian C. Durban and James J. Woolfork, signed the same as wit- 
nesses at the request and in the presence of the testatrix and of each 


other. 


JOHN O. TYLER. 


Sworn to before me this third day of November, 1884. 
A. W. WALTON, Ordinary. 


STATE OF GEORGIA, 
Richmond County. 


In the Court of Ordinary for said County. 


I, Georgia Benton, do solemnly swear that this writing contains 
the last will of Fanny E. Gardner, deceased, so far as I know or be- 
lieve, and that I will well and truly execute the same in ac- 
80 cordance with the laws of this State, so help. me God. 
GEORGIA BENTON. 


Sworn to and subscribed before me this third day of November, 


1884. : 
A. W. WALTON, 
Ordinary, R. C. 


Court of Ordinary, Richmond County. November Term, 1884. 


Monpbay, November 3rd, 1884. 
Present: A. W. Walton, ordinary. 


The last will and testament of Fanny E: Gardner, late of Rich- 
mond county, deceased, was presented to the court, and the same 
having been duly proven upon the oath of John O. Tyler, one of the 
subscribing witnesses to said will— 

It is ordered that said will be, and hereby is, admitted to record, 
and Georgia Benton, the executrix in said will named and appointed, 
having taken the oath prescribed by law— 

It is ordered that letters testamentary issue to her accordingly. 

A. W. WALTON, Ordinary. 


Letters Testamentary. 


STATE OF GEORGIA, 
Richmond County. 


81 By the court of ordinary for said county. 


To all to whom these presents shall come, Greeting : 


Know ye that on the third day of November, in the year of our 
Lord one thousand eight hundred and eighty-four, the last will and 
testament of Fanny E. Gardner, late of said State and county, de- 
ceased, was exhibited in open court and in common form of law 
proved and admitted to record, a copy of which is hereunto an- 
nexed, and administration of all and singular the real estate, goods, 
chattels, and credits of said deceased was granted to Georgia Ben- 
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ton, the executrix in by said will named and appointed, she having 
first taken the oath and performed all other requisites required by 
law, she, by order of said court and by virtue of these presents, 
— legally authorized to administer the real estate, goods, chattels, and 
credits of said deceased according to the tenor and effect of the said 
will and testament and according to law, and she is hereby re- 
quired to rendera true and perfect inventory of all and singular 
the goods, chattels, and credits of the said deceased, and appraised 
and returned to this court according to law, and to render a true 
and correct account to the said court of her actings and 
82 doings yearly and every year until her administration is fully 
com pleted. 
Witness my hand as ordinary and seal of said court 
[sEAL.] this third day of November, eighteen hundred and eighty- 


four. 
A. W. WALTON, Ordinary. 
Certificate. 
STATE OF GEORGIA, \ 
Richmond County. 


ORDINARY’S OFFICE. 


I, Alexander R. Walton, clerk of the court of ordinary of Rich- 
mond county, State of Georgia, do hereby certify that the foregoing 
copy of the last will and testament of Fanny E. Gardner, late of said 
county, deceased, of the probate to said will and the order admitting 
the same to record, and of the letters testamentary issued to Georgia 
Benton, the executrix of said will, are true and correct copies as 
taken from the records of the court of ordinary of said county. 

In witness whereof I have hereunto set my hand and affixed the 
seal of the court of ordinary, at the city of Augusta, county and 
State aforesaid, the 18th day of November, in the year of our Lord 
one thousand eight hundred and eighty-four. 


A. R. WALTON, 
[SEAL. ] Clerk of the Court of Ordinary, Richmond Co., Ga. 


83 It appears that a certain instrument of writing, purporting 

to be the last will and testament of said Fanny Gardner, 
styling herself Fanny E. Gardner, executed June 30th, 1884, was 
proven in common form in said court of ordinary on Nov. 3, 1884, 
and that on Nov. 3, 1884, letters testamentary issued in and by said 
court of ordinary to Georgia Benton, the nominated executrix in 
said will; that said executrix hath not voluntarily appeared in this 
supreme court and been made party defendant in error therein in 
the stead of the said original defendant in error therein, Fanny 
Gardner. Wherefore said plaintiffs in error move this honorable su- 
preme court for an order that unless said nominated executrix, 
Georgia Benton, do voluntarily come in as party defendant in said 
cause in tertns of the statute and rule of court in this behalf made 
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said plaintiffs in error do have leave to open the record in said cause 
and proceed to a hearing therein pursuant to said statute and rule. 


Nov. 24th, 1884. 
SALEM DUTCHER, 
Att'y for PU ffs in Error. 


84 In the Supreme Court of the State of Georgia. September 
Term, 1884. 
Frances Beatty, THomMas ALEXANDER | 
Beatty,and Thomas Alexander Beatty, 
Guardian ad litem of Sarah Alexina 
Beatty, James Richard Davis, William 
Henry Davis, and Davis, Minors, 
Plaintiffs in Error, : 
vs. 
Fanny GARDNER, Defendant in Error. , 


No. 22. Augusta Circuit. 
» Equity. Richmond Su- 
perior Court. 


Plaintiffs in error in above-stated cause duly suggesting the death 
of defendant in error therein pending said cause in this supreme 
court and qualification of Georgia Benton as executrix of said de- 
fendant, ordered, that unless said executrix do voluntarily make 
herself party defendant in error therein said plaintiffs in error do 
have leave to open the record of said cause and proceed to a hear- 
ing therein, pursuant the section 4281 of the Code of Georgia and 
the twenty-sixth rule of this supreme court. 

This Nov. 24th, 1884. 


85 GEORGIA, 
Richmond County. | 


Be it remembered— 
First. That to the April term, 1879, of the superior court of said 
county, Fanny Gardner, the complainant, brought her bill in equity 
against Fanny Beatty, formerly Gardner, respondent, showing that 
on the third day of May, eighteen hundred and fifty-four, one 
Thomas Gardner, husband of compl’t, and father, by a former wife, 
of respondent, all parties being free persons of color, purchased from 
one John Carrie, for six hundred dollars, a certain lot of land 
situate in the city of Augusta, in the State of Georgia, on the south 
side of Miller street, bounded on the north by said street, on the 
east by Campbell street, on the south by lot now or formerly owned 
by said Carrie, and on the west by an alley, and having a front on 
Campbell St. of eighty-two feet six inches, and running back to 
said alley two hundred feet; that said land was purchased for the 
use and benefit of said Thomas and of complainant and respondent; 
that at the special instance and request of said Thomas said Carrie 
made a deed of conveyance of said lot to one Elijah D. Robertson 
in trust for the use, benefit, and behoof of complainant and 

86 respondent, as provided by the terms of said deed ; that said 
Robertson never accepted the trust set out in said deed, nor 
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was any trustee appointed in his place, nor was said lot ever man- 
aged or controlled by any trustee, but that on the making of said 
deed said Thomas and complainant and respondent took possession 
of said lot; that prior to the late war respondent married, where- 
upon said Thomas divided said lot and erected a house on one por- 
tion thereof for respondent ; that thus said parties remained in peace- 
able possession of said lot until 1867, when said Thomas died intestate; 
that since his death to the bringing of the bill respondent remained 
in possession of said portion of the lot and compl’t on the other; 
that said deed to Robertson was null and void, because at that time 
all conveyances of real estate in the city of Augusta to or in trust for 
free persons of color were expressly prohibited by law; that respondent 
acquired title to the portion of said lot occupied by her through 
actual adverse possession for twenty years, and respondent in like 
manner acquired title to the part occupied by her; that com- 
plainant, being old and unable to work and the rent of the portion 
of said lot occupied by her being insufficient to maintain her, 
desires to sell said portion, and has found a _ purchaser 
87 therefor, but that respondent has prevented such would-be 
purchaser from buying by claiming that under said trust 
deed complainant has only a life interest in said portion, and that 
she, respondent, has a remainder interest therein, and that said por- 
tion could not be sold without her, respondent’s, consent; that thus 
respondent slanders the title of complainant to said portion and 
casts a cloud thereon; that such acts of respondent are contrary to 
equity, and complainant has no adequate remedy therefor save in 
a court of chancery; wherefore complainant prays, first, that com- 
ylainant be decreed to have a fee-simple title in the portion of said 
fot occupied by her, and that said trust deed be cancelled; second, 
that if thecourtshould hold that the titleof complainant and respond- 
ent is derived from seven years’ possession under said trust deed as 
color of title it decree that said deed do not limit complainant’s title 
in said property ; third, that if complainant be held not to have a 
fee-simple title in said portion she and respondent be decreed to be 
tenants in common of the entire lot, and that the same be sold and 
the proceeds equally divided between complainant and re- 
88 spondent; fourth, general relief; complainant verifying said 
bill and attaching thereto, as exhibit, a copy of a deed made 
May 3, 1854, and recorded May 8th, 1854, whereby, for six hundred 
dollars, John Carrie conveys the above-described lot of land to 
Elijah D. Robertson in trust for the sole use, behoof, and benefit of 
Fanny Gardner and their daughter, Frances Gardner, and any future 
issue of the said Fanny by the said Thomas, and in case of the 
death of the said Frances aud Fanny in trust for the next of kin of 
the said Thomas. 

Second. That respondent, styling herself Mary Frances Davis, 
formerly Frances Beatty, born Mary Frances Gardner, answered said 
bill, admitting the allegations thereof as to the relationship of 
Thomas Gardner, his purchase of the property, the making of the 
trust deed, and that Thomas, complainant, and respondent resided 
on said’ property from the time of said purchase to the death of 
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Thomas, which respondent averred took place in November 1865, 
and that complainant and respondent have continued to reside 
on said property since said death. Respondent denied that said 
property ever was divided by said Thomas or since his 
89 death otherwise than that for convenience only. Said Thomas 
and complainant resided on one part of said lot and re- 
spondent, her husband, and numerous family on the other, and 
for the same reasons of convenience complainant and respond- 
ent have so resided since the death of said Thomas. Respondent 
denies all complainant’s allegations as to the nature of the title 
whereby complainant and respondent enjoy the use of said property, 
and says that their title is an equitable one as co-cestui que trusts. for 
life, remainder over to respondent’s children in life at the termina- 
tion of said equitable life estate. Further answering by way of 
eross-bill, respondent shows that prior to January 1, 1863, no pro- 
ceedings were ever instituted to escheat said property as being con- 
veyed for the benefit of free persons of color; that by section 2627 
of the Code of Georgia, as becoming of force on January 1, 1863, 
escheat was abolished in Georgia except upon failure of heirs; that 
by act of the General Assembly of Georgia of March 17, 1866, free 
persons of color were vested with all the property rights of white 
persons; that among these rights was one to a prescriptive title to 
realty by adverse possession thereof for seven years under 
90 written evidence of title; that by possession adverse to the 
world under said trust deed for seven years and more prior 
to the bringing of complainant’s bill complainant and respondent 
have a good prescriptive title to said property under and according 
to the limitations of said trust deed, and that complainant and re- 
spondent have an equitable life estate in common in said property, 
remainder in fee to the next of kin of said Thomas; that respondent 
has six children, Thomas Alexander Beatty, adult, and Sarah 
Alexina Beatty, minor, by her first husband, Alek Beatty, and four 
minor children, namely, James Richard Davis, William Henry 
Davis, Addie Viola Davis, and an unnamed babe, by her present 
husband, John A. Davis; that said children are the next of kin 
after respondent to said Thomas, the marriage of said Thomas and 
complainant being void of issue; that said Thomas ever meant and 
declared that said property was purchased for the joint use during 
life of complainant and respondent, remainder to his next of kin, 
and to effectuate said intent had said trust deed drawn. 
Respondent prays that her said adult child be made a party re- 
spondent; that a guardian ad litem be appointed for her said 
91 minor children, and that said guardian be also made a party 
respondent; that to effectuate the said beneficial intent of 
said Thomas and carry out said trust deed in all its parts the court 
decree the said trust to be a valid and subsisting trust and appoint 
a trustee to carry out the terms and uses thereof—that is to say, to 
hold said property in trust for the joint use and benefit of com- 
plainant and respondent during their lives or either of them, and 
in trust, further, at the termination of said lives to convey said prop- 
erty, under direction of court, to the next of kin of the said Thomas 
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then living—that is to say, to such of respondent’s children as may 
be then living, and should there be none such, then to the next of 
kin to them to said Thomas; and for general relief. 

Third. That at the April term, 1880, of said superior court the 
following order in said cause was had and taken, to wit: 


Fanny GARDNER 


vs. ; equity 
: Frances Bearry. 


Counsel -consenting, ordered, as prayed by respondent in 

92 her cross-bill, that a guardian ad litem be appointed for the 

minors in said cross-bill mentioned, said guardian to be here- 

after named, and that said guardian ad litem and the Thomas Alex- 

ander Beatty in said cross-bill mentioned be made parties respondent, 

and the cause proceed. 

This April 29, 1880. | 

E. H. POTTLE, 

Judge Sup’r Court, N. C. 


Fourth. That at the April adjourned term, 1884, of said superior 
court, pursuant to said order of April 29, 1880, said Thomas Alex- 
ander Beatty came in as party respondent to complainant’s bill, and 
being appointed guardian ad litem of said minors came in also as 
such guardian as party respondent to said’ bill. ° 

Fifth. That at said April adjourned term, 1884, respondents, by 
leave of the court had, amended the answer ‘and cross-bill aforesaid, 
showing that said Thomas died on the 23d of November, 1865; 
that complainant and respondent entered on the occupancy of 
said lot at the date of said trust deed and have been in 
such occupancy ever since, and entered upon and were in such 

occupancy under and by virtue of said deed only, said amend- 
93 ment proceeding in the words following, to wit: “ That under 

the laws of the State of Georgia, as the same existed from the 
date of said trust deed up to the present time, a deed or any other 
instrument in writing purporting to convey title to land, even if 
void and legally incapable in itself of conveying the title purported 
thereby te be conveyed, is good as color of title, and adverse posses- 
sion of such land thereunder for seven years gives a good title, such 
as set out in the deed, by prescription to such land; that by and* 
under the first section of the act of Congress of the United States of 
April 9, 1866, embodied in actions 1977 and 1978 of the Revised 
Statutes of the United States of America, all persons within the 
jurisdiction of .the United States became, were, and are entitled to 
the equal benefit of all laws and proceedings for the security of 
person and property as enjoyed by white citizens, and all citizens of 
the United States me, were, and are entitled in every State to 
the same rights as are enjoyed by white citizens thereof as respects 
real and personal property; that by and under the first section of 
the fourteenth article of amendment to the Constitution of the 
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United States it is provided that no State shall make or-en- 
94 force any law which shall abridge the privileges or immuni- 

ties of citizens of the United States, nor shall any State deprive 
any person of life, liberty, or property without due process of law, 
nor deny to any person within its jurisdiction the equal protection 
of the laws; that under and by virtue of said act of Congress and 
said amendment as aforesaid respondents became, were, and are 
entitled to the same rights as to prescriptive title by possession under 
color of title as aforesaid as any white person; that under and by 
virtue of said act and said amendment the act of the General As- 
sembly of the State of Georgia entitled ‘An act supplementary to 
and more effectually to enforce an act entitled “An act prescribing 
the mode of manumitting slaves in this State,’ approved December 
19, 1818,’ an- the act of said General Assembly amendatory of said 
act of 1818 and entitled ‘An act to amend the act of 1818,’ ap- 
proved December 22, 1819, cannot be lawfully enforced as against 
respondents’ rights under said trust deed as color of title as afore- 

said, even if said deed were originally void, which respond- 
95 ents do not admit; that respondents, specially relying on said 

act of Congress and said XIV amendment, claim that under 
said trust deed and their said occupancy of said lot thereunder for 
seven years after Nov. 23, 1865, complainant and respondent have 
an equitable life estate in common in said lot, remainder in fee to 
next of kin of said Thomas.” 

Sixth. That at the April adjourned term, 1884, of said superior 
court, to wit, on the 26th, 27th, and 28th day- of June, 1884, said 
cause came on to be heard before the Honorable Edward H. Pottle, 
judge of the superior court of the northern circuit, presiding, and a 
jury, Messrs. Foster & Lamar, a law firm composed of H. Clay Fos- 
ter, Esq., and Joseph R. Lamar, Esq., appearing as solicitors for 
complainant, Davenport Jackson, Esq., original counsel for com- 
plainant, having died pending the cause, and Salem Dutcher, Esq., 
and ‘Thomas 8. Bean, Esq., appearing for respondents. 

Seventh. That on said trial, on the 27th day of June, 1884, com- 
plainant introduced the following witnesses, to wit, William C. 

Jones and Fanny Gardner, the complainant, and also intro- 
96 duced the following documentary evidence, to wit: Trust 

deed of May 3, 1884, from John Carrie to Elijah D. Robert- 
son; agreement of counsel that complainant had paid taxes to the 
city of Augusta on the portion of lot in question occupied by her 
for the years 1868, 1869, 1871, 1872, 1873, 1874, 1876, 1877, 1878, 
and 1879, and respondent had paid like taxes on the portion of 
lot occupied by her; receipt, signed E. Bustin, for city of Augusta 
taxes for 1861; agreement of counsel that respondent Frances, 
claiming that she and compl’t had only life estate in the lot, re- 
mainder to Tom Gardner’s next of kin, had objected to complain- 
ant selling as hers in fee simple the portion of the lot resided 
on by her; and respondents introduced the following witnesses, 
to wit, L. T. Blome, Edwin V. Sharp, Patrick Gould, and Francis 
Beatty (now Davis), respondent, and also introduced the fol- 
lowing documentary evidence, to wit: Cook, marked “ Sexton’s 
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Book, Negroes,” showing interment of Thomas Gardner, colored, 
on Nov. 24th, 1865; city of Augusta tax book for 1864, 1865, 
and 1866, showing return of lot in question in 1864 and 1865 
in name of F.C. Barber for Gardner, colored, and in 1866 in 

name of T. E. Gardner and F. E. Gardner, as claimed 
97 by respondents; minutes of Richmond superior court of Dec. 

20th, 1856, being record of appointment of F. C. Barber as 
guardian for Fanny Gardner and Frances Gardner, free persons of 
color; agreement of counsel that F.C. Barber administered in 1866 
on the estate of Thomas Gardner, colored, and made sworn inven- 
tory thereof; plat of Carrie land; tax fi. fas. of city of Augusta vs. 
complainant for 1880, 1881, and 1882; which witnesses testified, and 
which documentary evidence is, as set out in the brief of evidence on 
said trial, agreed to by counsel and approved July 18, 1884, as cor- 
rect by said presiding judge, said brief of evidence being a part of 
the record of said cause accompanying this bill of exceptions, and 
by reference made a part hereof, respondents also offering in evi- 
dence on said trial and the court, on complainant’s motion, ruling 
out the paper marked “A” in said brief of evidence and referred 
to as “ paper A” in the testimony of said witness Sharp, as set out 
in said brief. 

Eighth. That on the second day of said trial, complainant being 

introduced as a witness in herown behalf, and testifying, as 
98 set out in said brief of evidence, that she had furnished out 

of her own means to said Thomas_one-half of the purchase- 
money of said lot, and respondents objecting to the admission of 
such testimony on the ground of irrelevancy, there being no aver- 
ment in the bill to that eftect, the court, over objection of respond- 
ents that the same constituted a new cause of action, allowed com- 
plainant to amend her bill by inserting therein the words following, 
to wit: “And complainant further shows that one-half the purchase- 
money of said property was by her furnished to the said Thomas 
Gardner at the time of the purchase, said money being the pro- 
ceeds of her labor as a free person of color.” 

Ninth. That on the third day of said trial the court, over objec- 
tion of respondents that the same constituted a new cause of action, 
allowed complainant to amend her bill by adding thereto the words 
following, to wit: 

“ By leave of the court first had and obtained, complainant amends 
her bill and says that if this honorable court should hold that in 

division of said lot by the said Thomas Gardner, in which he 
99 gave to your oratrix the portion on which she has since lived, 
that she acquired no legal interest therein and no interest 


that has or could ripen by prescription, then and in that event 


she says that the said Thomas Gardner, if his gift to your oratrix 
was to be counted as no gift, that he died in possession of all of 
said lot, leaving as his only heirs your oratrix and respondent, 
Frances Beatty; that the said heirs have by tacit consent actually 
occupied, held, and claimed the shares or portions so as aforesaid 
divided to them by said Gardner; that said Gardner made no will 
and left no other heirs.” 
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Tenth. That the respondents on said trial moved to rule out so 
much of complainant’s testimony as was to the effect she had fur- 
nished out of her own means to said Thomas, at the time of his 
purchase of said lot, one-half of the purchase-money thereof, basing 
said motion on the ground that, complainant being the wife of said 
Thomas at said time, any property brought into or earned or ac- 
quired during the coverture by her was the property of said Thomas 

as her husband, which motion the court overruled. 
100 Eleventh. That after said witness Sharp had testified, as 

set out in said brief of evidence, touching the papers marked 
“A,” the same having been so marked by order of the court to iden- 
tify the same, and after said witness had identified said paper, re- 
spondents offered the same in evidence; whereupon, on motion of 
complainant and over objection of respondents, the court ruled out 
said paper “A.” 

Twelfth. That on said trial respondents in writing requested the 
court to give in charge to the jury six several requests, each and all 
whereof the court refused to so give, the said requests so asked and 
refused being as follows, to wit: 


GARDNER vs. BEATTY eé als. 


Respondents request the court to charge— 

1. The case made by the pleadings in this case is in brief as fol- 
lows: The complainant, Fanny Gardner, prays that the portion of 
the lot on which she now resides be decreed to be hers absolutely. 
She says this should be done for two reasons: 1-, because she has a 
good prescriptive title in fee simple to that portion by twenty years’ 

possession thereof; 2dly, because she contributed one-half 
101 = of the purchase-money of the whole lot; and, 3dly, that she 

has a good title as heir to Thomas Gardner. She says she 
wants to sell that portion of the lot to which she lays claim, but 
that resp’ts have prevented her from finding a purchaser by setting 
up that she has only a life estate in common with respondent, 
Frances Beatty, in the whole lot, under the trust deed of 1854. She 
says this deed is void because it conveys realty in Augusta, Ga., in 
trust for the benefit of free persons of color, contrary to the laws of 
Georgia. 

The respondents deny that complainant has a fee-simple title to 
any part of the lot. They say that even if the deed of 1854 was 
void when made complainant and respondent, Frances Beatty, went 
into the occupancy of the lot under it; that they were in the occu- 
paney of the lot under that deed on the 17th of March, 1866, when 
the laws of Georgia gave colored people the same property rights as‘ 
white people; that they were in the occupancy of the lot under that 
deed on the 9th of April, 1866, when an act of Congress gave col- 
ored persons the same property rights in every State as white per- 

sons; that they remained continuously in possession of the 
102 _—lot under that deed, as color of title, for seven years after the 

17th of March, 1866, and the ninth of April, 1866; that 
under the laws of Georgia, as of force from long prior to 1866 up to 
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the present day, possession of realty under color of title for seven 
years gives those so holding a good prescriptive title, such as set out 
in the color of title to that property, and that even a void deed 
which in and of itself conveys no title is good as color of title on 
which to base such a prescription ; that by holding under the deed 
of 1854 for seven years after March 17th, 1866, a good prescriptive 
title vested in both complainant and respondent, Frances Beatty, 
according to the terms of that deed; that this title is an equitable 
estate for life in complainant and Frances — as tenants in common, 
remainder over in fee to Thos. Gardner's next of kin. Respond- 
ents deny that complainant has any other title to the lot or any part 
thereof than the one just mentioned. Respondents, relying spe- 
cially on the act of Congress of 9th of April, 1866, heretofore 
mentioned, and so much of the XIV amendment to the Consti- 
tution of the United States as declares that no State shall 

make or enforce any law which shall abridge the privileges 
103 or immunities of citizens of the United States, nor deprive 

any person of property without due process of law, nor deny 
to any person within its jurisdiction the equal protection of the laws, 
say that the acts of Georgia of 1818 and 1819 prohibiting free per- 
sons of color from having any legal or equitable title or interest in 
realty in the city of Augusta, in said State, cannot now be lawfully 
enforced against respondents so as to deny them in such proceeding 
the full and equal benefit since March 17th, 1866, and 9th April, 
1866, of the laws of Georgia as to prescriptive title to realty by 
seven years’ possession under written evidence er color of title, the 
same as if they were white persons. ‘The issue is therefore as to the 
nature of complainant’s title as respects this land. 

2. If you find from the evidence in this case that Thomas Gard- 
ner bought this land for the joint use of Funny and Frances during 
their lives and at their death togo to his next of kin, and had the deed 
of 1854 made to carry out this purpose, and that Frances and Fanny 

entered on the occupancy of the land by virtue of the deed 
104 and were in the occupancy of the land under the deed at the 

time free persons of color became entitled to equal property 
rights under the law with white persons, and remained in such pos- 
session and occupancy for seven years thereafter, then I charge you 
that even if the deed itself were void they obtained a good prescrip- 
tive title such as set out in the deed—that is, agood prescriptive title 
to the joint use and enjoyment of the land during their lives. The 
fact that the deed was void or that Fanny or Frances were free per- 
sons of color in nowise prevents such a prescriptive title as stated 
accruing to them if the evidence shows the facts above stated. 

3. Whenever two persons are from any cause entitled to the pos- 
session simultaneously of any property in this State they are ten- 
ants in common, and each entitled to the use and enjoyment of one- 
half of the common property, and are each liable for one-half of the 
burdens imposed by law on the common property, such as taxes. 
If, therefore, you find from the evidence in this case that Fanny 
and Frances became simultaneously entitled to the possession of this 
property —- were tenants in common, equally entitled to its 
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105 _ benefits and equally liable for its burdens. If you find that 

one lived on one-hal/ and one on the other, this is nothing 
more than the law entitled them to; and if one paid the taxes on 
her half and the other on hers, this is nothing but what the law 
required them to do. The fact of one living on one-half and the 
other on the other, or of one paying the taxes on one-half and the 
other the taxes on the other, no matter how long this was kept up, 
would not give either one a fee-simple title to the particular half on 
which she jived and paid taxes. At the end of half a century they 
would still be tenants in common, each having the right to possess 
the joint property and to use and enjoy of one-half of it. No ten- 
ant in common can set up an exclusive right by prescription against 
his cotenant in the whole or any part of the property unless he ac- 
tually ousts his cotenant or expressly notifies his cotenant that he 
holds adversely to his rights, or unless he assumes exclusive pos- 
session of the whole property and refuses to admit his cotenant to 
his rightful participation after the cotenant demands such admis- 

sion. If, therefore, you find that Frances and Fanny be- 
106 came simultaneously entitled to the use and enjoyment of 

this lot, they were tenants in common and are so still, unless 
you find that Fanny has taken some of the steps above mentioned 
against Frances, and follows it up with adverse possession for seven 
years under color of title or twenty years without it. 

4. The next of kin to Tom Gardner, as the words are used in the 
deed of 1854, mean his nearest blood relations after his own child 
Frances. A man’s nearest blood relations after his own children 
are his grandchildren. Tom Gardner’s grandchildren are parties 
respondent to this bill. If Fanny and Frances are tenants in 
common for life in this land these grandchildren, should they 
outlive them, would be entitled to the land, share and share alike. 
Fanny claims that she has a fee-simple interest in a part of this 
land by possession thereof for twenty years, and consequently there 
is no remainder in this part forthe next of kin. You cannot find 
that Fanny has a fee-simple interest in any part of this land by ad- 
verse possession for twenty years, unless you find that she has been 

in such possession of such part for the full period of twenty 
107 ~—years from the time that free persons of color became vested 
in this State with the same property rights as white persons. 

5. If you find that a good prescriptive title has arisen under this 
trust deed the effect is that Fanny and Frances wiil each be entitled 
for life to the use and enjoyment of one-half of the property, and 
at their death it goes to the next of kin of Thomas Gardner. If 
you find that Fanny has a fee-simple interest in that part of the lot 
whereon she now resides the next of kin of Thomas have no rights 
whatever therein. Fanny may dispose of it while living as she 
pleases, and if she dies intestate it would go to her next of kin. 

6. If you find from the evidence that the complainant did not set 
up any claim to the property in dispute, by having furnished part 
of the purchase-money, until twenty years had expired from the 
time the purchase was made I charge you that she is now barred by 
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the statute of limitations from setting up title to the property for 


that. reason. 
SALEM DUTCHER, 
THOS. S. BEAN, 
Att’ys for the Respondents. 


The above requests to charge are respectfully declined. 
7 E. H. POTTLE, Judge. 


108 Thirteenth. That the cotrt, upon said trial, charged the 
jury a- follows, the same being said charge entire, to wit: 


GENTLEMEN OF THE JuRY: This isa proceeding in equity, instituted 
by Fanny Gardner, setting up a title to one-half of a certain lot of 
land in the city of Augusta. The bill recites that in 1854 one John 
Carrie made a deed to this lot to one Thomas Gardner in trust for 
the use and benefit of Fanny Gardner, the wife-of Thomas, and 
Frances, his daughter, and at the death of his wife to his next of 
kin in life at that time. All sides admit that Thomas Gardner, his 
wife, and children were all free persons of color. The bill prays 
that the deed may be considered void and of no effect. It further 
states that Thomas Gardner bought the land with the money of his 
wife, and that Thomas Gardner died in November, 1865. ‘Thomas 
Gardner died, and she claimed on the distinct ground of title that 
she and her daughter Frances are the only heirs-at-law of Thomas 
Gardner, and by inheritance they take the lot jointly between them, 
not for the lifetime of Fanny, but in fee.simple-or absolutely, each 

being entitled to one-half of the lot. The bill moreover states 
109 that the loi was divided between them, the line of separation 
being the fence. This is the case stated by the plaintiff. 

On the other hand, the counsel for the def’t allege in the answer 
admitting that the trust deed was originally void that under this 
deed Frances and her children took a title to the whole of the lot at 
the death of Fanny ; that Frances has been in possession of one-half 
of the lot for more than seven years, and that she acquired what is 
called a title by prescription to it. In the opinion of the court the 
case turns mainly upon matters of law, and I charge you as follows: 

Under the law in force at the time of making this deed free per- 
sons of color could not hold real estate, and the deed from Carrie to 
Gardner in trust was absolutely void, and the fact that the war and 
its results, as declared by the Constitution of the United States and 
the acts of our own Legislature, have put all colored persons on the 
same footing with white persons do- not and cannot make the laws 
invalid or validate any title acquired under them, and no continu- 

ance of possession for any number of years by the wife and 
110 daughter under this void deed can ripen it into a good title. 

The transaction being illegal and void, no act of either and 
no post-war enactments can galvanize it into life. 

If you believe that Thomas Gardner paid Carrie for this land, it 
being admitted that there were no proceedings before 1860 to escheat 
this property, and remained in possession of the land until after the 
close of the war and died in November, 1865, then, notwithstanding 
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the law which made a trust deed void and he died in possession of 
the land, the wife and daughter took this estate by inheritance ab- 
solutely, each being entitled to one-half. If the evidence does not 


show that, but shows that Thomas Gardner paid the ornare ond 


and went into possession and then divided the lot between Fanny 
and Frances, and that they both went into possession and remained 
in possession until after the war closed and are still in’ possession, 
Frances is estopped from denying the title of Fanny to the one-half 
now claimed by her. So that you see that my view of the law is 
that the trust deed cannot be enforced or be made the basis of any 

title. If, therefore, you find for the complainant Fanny, you 
111. = may appoint three discreet persons to make the division of the 

lot, providing for a sale in case no division of the kind can 
be made. 

Fourteenth. That the jury found and returned a verdict finding 
complainant entitled in fee simple to that part of the land in ques- 
tion whereon she resided. 

Fifteenth. That at the term whereat said trial was had and ver- 
dict rendered respondents made application for a new trial, and a 
consent order was had and taken in said cause allowing respondents 
thirty days after the adjournment of said term wherein to perfect 
and file their motion for new trial, and therewith a brief of the 
evidence in said cause under the revision of said judge presiding 
on said trial, and providing for the adjudication of said motion by 
said judge in vacation, with liberty of exception as in term time. 

Sixteenth. That pursuant to said consent order and within the 
time limited thereby respondents duly filed,on the 21st day of July, 

1884, a brief of the evidence in said cause, agreed to on July 
112) = 16th, 1884, by said counsel, and approved on July 18th, 1884, 
by said presiding Judge as correct, and also duly filed on said 
21st of July their perfected motion for new trial, approved, save as to 
the third ground thereof, on July 18, 1884, by said presiding judge. 

Seventeenth. That respondents moved fora new trial as aforesaid 
on the following grounds, to wit: 

Ist. Because the court allowed complainant to amend as set out in 
the eighth paragraph of this bill of exceptions. 

2d. Because the court allowed complainant to amend as set out in 
the ninth paragraph of this bill of exceptions. 

od. Ground not certified by the court. 

4th. Because the court ruled as set out in the tenth paragraph of 
this bill of exceptions. 

5th. Because the court ruled as set out in the eleventh paragraph 
of this bill of exceptions. 

6th. Because the court refused respondents’ said first request. 

7th. Because the court refused respondents’ said second request. 

Sth. Because the court refused respondents’ third request. 
113 9th. Because the court refused respondents’ said fourth re- 
quest. 
10th. Because the court refused respondents’ said fifth request. 
11th. Because the court refused respondents’ said sixth request. 
12th. Because the court charged as follows, to wit: 


Minna oo —_—a 


GEORGIA BENTON, EXECUTRIX, &C. 45 


“The counsel for the defendants allege in the answer admitting 
that the trust deed was originally void that under this deed Frances 
and her children take a title to the whole lot at the death of Fanny; 
that Frances has been in possesssion of one half of the lot for more 
than seven years, and that she acquired what is called a title by 
prescription to it.” 

13th. Because the court charged as follows, to wit: 

“TI charge you as follows: Under the law in force at the time of 
making this deed free persons of eolor could not hold real estate, 
and the deed from Carrie to Gardner in trust was absolutely void, 
and the fact that the war and its results as declared by the Con- 
stitution of the United States and the acts of Congress and the acts 

of our own Legislature have put all colored persons upon the 
114 same footing as white persons do not and cannot make these 

laws invalid or validate any titles acquired under them, and 
no continuance of possession for any number of years by the wife 
and daughter under this void deed can ripen into a good title. The 
transaction being illegal and void, no act of either and no post-war 
enactments can galvanize it into life.” 

14th. Because tlie court charged as follows, to wit: 

“If you believe Thomas Gardner paid Carrie for this land, it 
being admitted that there were no proceedings before 1860 to escheat 
this property, and remained in possession of the land until after 
the close of the war and died in November, 1865, then notwithstand- 
ing the laws which made the trust deed void, and died in posses- 
sion of the land, the wife and daughter took this estate by inherit- 
ance and absolutely, each being entitled to one-half. If the evi- 
dence does not show that, but shows that Thomas Gardner paid the 

urchase-money and went into possession, and then divided the 

ot between Fanny and Frances, and that they both went into pos- 

session and remained in possession until after the war closed, 

115 and are still in possession, Frances is estopped from denying 

the title to Fanny to her one-half, now claimed by her. So 

vou see that my view of the law is that the trust deed cannot be 
enforced to be made the basis of any title.” 

Eighteenth. That by agreement of counsel, in writing, on July 
16, 1884, it was agreed that said motion for new trial should be sub- 
mnitted to Hon. Edward H. Pottle, the judge presiding at the trial, 
without argument, for his decision thereon. 

Nineteenth. That on the twenty-fifth day of July, 1884, said pre- 
siding judge overruled said motion for a new trial in and by the 
order and judgment following, to wit: 


v. 
In Richmond Superior Court, aind 
Motion for New Trial. 


vs. 
FrANcEs Beatty et al. 
After considering this motion, it is ordered that the motion for 
new trial be overruled. The clerk of Richmond superior court is 
ordered to enter this judgment on the minutes of the court. 
July 25, 1884, 


“aNNY GARDNER 
Fanny GARD | Banity 


E. H. POTTLE, 
Judge Sup’r Court, N. C. 
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116 And now, on this the twenty-eighth day of July, 1884, being 
within thirty — after the rendition of said judgment ever- 

ruling said motion for a new trial, come respondents, and, except- 
ing to said judgment overruling said motion for new trial and as- 
signing said judgment overruling said motion for a new trial as 
error, tender this their bill of exceptions, and pray that the same be 
signed and certified according to law. 

SALEM DUTCHER, 

THOS. 8S. BEAN, 

Solicitors for Respondents. 


! do certify that the foregoing bill of exceptions is true and con- 
tains all the evidence material to a clear understanding of the errors 
complained of, and the clerk of the superior court of the county of 
Richmond is hereby required and ordered to make out a complete 
copy of the record of said case and certify the same as such, and 
cause the same to be transmitted to the September term, 1884, of the 
supreme court, that the errors alleged to have been committed nay 
be considered and corrected. 

July 29, 1584. 
EK. H. POTTLE, 

Judge Sup. Court, N. C. 


117 Sratre or GeEorGIé, } 
Richmond County. 


I, William E. Keener, clerk of the superior court of the county 
and State aforesaid, hereby certify the foregoing to be the true and 
original bill of exceptions just as received from the judge and filed 
by the respondents in my office, August 2d, 1884, in the case of Fanny 
Gardner vs. Frances Beatty et a/., and I now transmit the same with 
a transcript of the record, pursuant to the judge’s order in the said 
ease, in conformity to law. 

Witness my official signature and seal of said court this 11th day 


of August, 1854. 
WILLIAM E. KENEER, 
Clerk Superior Court, Richmond County, Georgia. 


118 CLERK’s OFrice, SUPREME CouRT OF GEORGIA, 
| ATLANTA, GA., Oct. 7, 1881. 


I hereby certify that this and the pages. hereto attached contain 
a true copy of the original bill of exceptions in the case therein 
stated and now of file in this office. 
Witness my signature and the seal of the supreme court of Georgia, 
hereto affixed the day and year above written. 
[Seal Supreme Court of the State of Georgia, 1845. ] 


Z. D. HARRISON, 
CV’k S. C. Ga. 
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[ Endorsed :] Gardner vs. Beatty ef al. Bill of exceptions. Service 
of a copy of the within bill of exceptions acknowledged this July 
29, 1884. Foster & Lamar, solicitors for complainants. Filed in 
office Aug. 2,’84. Wm. E. Keener, cl’k. Filed in office Aug. 12, 
84. Z. D. Harrison, C. S. C. Ga. 
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Supreme Court of Georgra. Sept. Term, 1884. 


Beatty et al. 
v8. 
Benton, Executrix. 


By the court—Jackson, C. J.: 


This is a bill filed by Fanny Gardner against Frances Beatty and 
children to settle her title to one balf of a lot in Augusta occupied 
by her while Frances occupied the other half. The lot was bought 
by Thomas Gardner, deceased, in 1854, and one half the purchase- 
money was paid by him and the other half by compl’t, who was his 
wife. Frances, the defendant, was the daughter by a former wife of 
deceased and married Beatty afterwards. Up to that time the lot 
was one, only one house being on it. Then it became crowded and 
was divided and a house built for Beatty and wife, who occupied it 
ever since. All the parties were free persons of color before the war. 
When the purchase was made, in 1854, a deed’ was taken to the 
property in the name of Robertson, trustee, a white person, to the 
use of Fanny and Frances for life, and then to the next of kin of 
Thomas Gardner. If that trust deed was valid when made the 

compl’t only had a life estate, and, having died and left a will 
120 since this writ of error was brought, she and her testatrix now 

can take nothing; so that the verdict and decree, being that 
she shall keep the half set apart to her in the division and so long 
in her possession, is wrong if that trust deed be operative. 

1. Under the decision of this court in Swoll e¢ ail. vs. Oliver et al., 
61 Ga., 248, that deed, as the law of Georgia stood in 1854, was void. 
So in the Planters’ Loan & Savings Bank vs. Johnson et al., 70 Ga., 
302 (an Augusta case), the same point is decided emphatically, based 
on the act of 1818. Cobb’s Dig., p. 993. Therefore the trust deed 
is out of the way. 

2. When the law freed slaves in Georgia and put free persons of 
color, as to real property, on the same footing as whites, this lot, as 
divided, was in possession of these two colored women, a moiety with 
a house on it erected by the husband & father, in possession of each. 
The primary element of title, possession, being thus in each, and 
the State never having escheated the property whilst the old law 
stood, this possession is good against the claim of all others, & the 
verdict and decree giving each her several share is right. 

3. The decree is all the more equitable because complainant paid 
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one-half of the purchase-money. Cases of this sort, under 
12i the anomalous condition of such’ property remaining in the 

possession of a class of persons who could not formerly hold 
title thereto, should be adjudicated under broad views of natural 
equity. 

There is nothing in the minor points made by the able and inde- 
fatigable counsel for pl’ffs in error which can unsettle the result 
which the above principles necessitate, we think, as the law of this 
case. 

Judgment affirmed. 


122 SUPREME COURT OF THE STATE OF GEORGIA, 
ATLANTA, GA., Jan’y 6, 1885. 


The honorable the supreme court met pursuant to adjournment. 
Present: Their honors James Jackson, chief justice; Samuel Hall 
& M. H. Blandford, associate justices. 


Frances Beatty et al., Pl’ffs in Error, 
vs. 
GeorGiIA Bewnron, Ex’tr’x, Def’t in Error. 


This case came before the court upon a transcript of the record 
from the superior court of Richmond county, and, after argument 
had, it is considered and adjudged by the court that the judgment 
of the court below be affirmed. 


123 CLERK’s OFFICE, SUPREME CoURT OF GEORGIA 
ATLANTA, GA., Dec. 22d, 1886. 

I, Z. D. Harrison, clerk of the supreme court of the State of Georgia, 
do hereby certify that the foregoing pages hereto attached contain 
the original writ of error to the Supreme Court of the United States 
in the case therein stated, with original citation & copy bond in said 
case, together with true copies of the transcript of record and of the 
bill of exceptions and of the judgment and opinion of the supreme 
court of the State of Georgia in said case, as appears from the rec- 
ords « files of this office. 

Witness my signature and the seal of said court, hereto affixed 
the day & year above written.., 

[Seal Supreme Court of the State of Georgia, 1845. ] 


Z. D. HARRISON, 
CVk 8. C. Ga. 


Endorsed on cover: Georgia supreme court. No. 279. Frances 
Jeatty, Thomas Alexander Beatty, & Thomas Alexander Beatty, 
guardian ad litem of Sarah Alexina Beatty, James Richard Davis, 
William Henry Davis, Addie Viola Davis, and Davis, minors, 
plaintiffs in error, v8. Georgia Benton, executrix of Fanny Gardner, 
deceased. Filed December 27, 1886. 
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Supreme Court of: the United States. 


October Term, 1880. 


No. 279. 
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FRANCES BEAITY, THOMAS ALEXANDER BEATTY, 
AND THOMAS ALEXANDER BEATTY, Guardian ad 
litem of SARAH ALEXINA BEATTY, JAMES RICH- 
ARD DAVIS, WILLIAM HENRY DAVIS, ADDIE 
VIOLA DAVIS, and ——— DAVIS, Minors, 

PLAINTIFFS IN ERROR, 
vs. 


GEORGIA BENTON, Executrix of FANNY GARDNER, 
Deceased. : ~ 


BRIEF OF 
SALEM DUTCHER 
For Plaintiffs in Error. 


AUGUSTA. GA. : 
Printed at the Chronicle Book and Job Printing Establishment 
1890 
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Supreme Court of the United States. 


October Term, 1880. 
No. 279. 


FRANCES BEAITY, THOMAS ALEXANDER BEATTY, 
AND THOMAS ALEXANDER BEATTY, Guardian ad 
litem of SARAH ALEXINA BEATTY, JAMES RICH- 
ARD DAVIS, WILLIAM HENRY DAVIS, ADDIE 
VIOLA DAVIS, and - DAVIS, Minors, 

PLAINTIFFS IN ERRorR, | 
vs. 
GEORGIA BENTON, Executrix of FANNY GARDNER, 


Deceased. 


I. STATEMENT OF CASE. 
II. AssiGNMENT OF ERROR. 
Il]. ARGUMENT AND Brier ror PLAINTIFFS IN ERROR. 


[ References to Transcript are to original paging. ] 


I. STATEMENT OF CASE. 


In 1854 one Carrie conveyed a certain lot of land in the City 
of Augusta, Georgia, to one Robertson, in trust for Fanny, the 
wife, and Frances, the daughter, by a former wife, of Thomas 
Gardner, (and any issue of said Fanny by said Thomas), 
remainder, on the death of said Fanny and Frances, to the next 
of kin of said Thomas, which deed was recorded immediately on 
its execution (Transcript, 17-18). 

On the execution of the deed, Fanny and Frances took up 
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their abode on the land, and continued to reside there till 1879 
(Trans. 12, 21, 26), Thomas living with them till his death in 
1865 (Trans. 12, 22, 26, §9, 65), without issue by Fanny 
(Trans. 24, 21). 

Thomas, Fanny, and Frances were all free persons of color 
(Trans. 10, 26, 108), and at the time of the execution of the 
deed, and up to the year 1866, there was in force a certain 
Georgia statute passed in 1818, which provided as follows: 


“Sec. VIII. No free person of color within this State (Indians 
in amity with this State excepted) shall be permitted to pur- 
chase or acquire any real estate, or any slave or slaves, either by 
a direct conveyance to such free person of color of the legal title 
of such real estate, or slave or slaves, or by a conveyance toany 
white person or persons of such legal title, reserving to such free 
person of color the beneficial interest therein, by any trust, 
either written or parol, by any will, testament, or deed, or by 
any contract, agreement or stipulation, either written or parol, 
and securing, or attempting to secure to such free person of 
color the legal title or equitable or beneficial interest therein, but 
all and singular such real estate, and each and every such slave 
or slaves shall be deemed and held to be wholly forfeited, and 
the escheators in the several counties in this State shall be, and 
they are hereby, required to proceed against such property in 
the manner pointed out by the several Acts to regulate escheats 
in this State; and the proceeds of such forfeited property shall, 
after deducting ten per centum on the gross amount thereof, 
which shall be paid to the person giving information of the same 
to the escheator, or to the escheator himself, if he shall discover 
the same, and the costs of the inquisition, be appropriated,” 
half to the County and half to the State.—Cobb’s Digest of 
Georgia Laws, p. 993; 


—which Act was, in 1819, amended as follows : 


‘‘Sec. III. The eighth section of the Act aforesaid be and 
the same is hereby repealed, so far as relates to real estate, 
except in the cities of Savannah, Augusta, and Darien *—Cobb’s 


Dig., p. 995. 

The escheat laws mentioned in the act of 1818 will be found 
in Cobb’s Dig., pp., 249-254, and will be hereinafter more fully 
cited, it being sufficient here to say that they provide in the 
usual form, for information, trial, verdict, and decree that the 
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supposed enchentee property had ‘‘ escheated to, and vested in, 
the State.” 


No proceedings were ever instituted to escheat this particular 
property (Trans. 23, 40); and, on March 17, 1866, Georgia 
enacted this statute (Georgia Laws, 1865-6, p. 239); 


‘An Act to define the term‘ persons of color,’ and to declare the 
rights of such persons. 

Sec. I. The General Assembly of the State of Georgia do enact, 
That all negroes, mulattoes, mestizoes, and their descendants, 
having one-eighth negro, or African, blood in their veins, shall 
be known in this State as ‘ persons of color.’ 

Sec. II. That persons of color shall have the right to make, 
and enforce, contracts ; to sue;.be sued; to be parties, and 
give evidence ; to inherit; to purchase, lease, sell, hold, and 
convey real and personal property; and to have full and equal 
benefit of all laws and proceedings for the security of person 
and estate, and shall not be subjected to any other or different 
punishment, pain or penalty for the commission of any act or 
offence than such as are prescribed for white persons committing 
like acts or offences. 

Sec. III. That all laws and parts of laws in relation to slaves, 
and free persons of color, militating against this Act be and the 
same are hereby repea'ed. 

Approved March 17th, 1866.”’ 


On July 21, 1868, the Constitution of the United States was 
amended as follows: (15 Stats., App. xii, xiii)— 


ARTICLE XIV. 


‘Section 1. All persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside. No State 
shall make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall any 
State deprive any person of life, liberty, or property, without 
due process of law, nor deny to any person within its jurisdic- 
tion the equal protection of the laws.”’ 


By Act approved May 31, 1870, Congress enacted as follows 
(16 Stats., 144):— 


“Sec. 16. Thatall persons within the jurisdiction of the United 
States shall have the same right in every State and Territory in 
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the United States to make and enforce contracts, to sue, be par- 
ties, give evidence, and to the full and equal benefit of all laws 
and proceedings for the security of person and property as is 
enjoyed by white citizens, and shall be subject to like punish- 
ment, pains, penalties, taxes, licenses, and exactions of every 
kind, and none other, any law, statute, ordinance, regulation, or 
custom to the contrary notwithstanding. 

Sec. 18. That the act to protect all persons in the United 
States in their civil rights, and furnish the means of their vin- 
dication, passed April nine, eighteen hundred and sixty-six, is 
hereby re-enacted. 


—said Act of April 9, 1866, providing in the first section thereof 
as foilows (14 Stats., 27):— 


‘* That all persons born in the United States and not subject 
to any foreign power, excluding Indians not taxed, are hereby 
declared to be citizens of the United States; and such citizens, 
of every race and color, without regard to any previous condi- 
tion of slavery or involuntary servitude, except as a punishment 
for crime whereof ‘he party shall have been duly convicted, shall 
have the same rigit, in every State and Territory of the United 
States, to make and enforce contracts, to sue, be parties, and give 
evidence, to inherit, purchase, lease, sell, hold, and convey real 
and personal property, and to full and equal benefit of all laws 
and proceedings for the security of persons and property, as is 
enjoyed by white citizens, and shall be subject to like punish- 
ment, pains, and penalties, and to none other, any law, statute, 
ordinance, regulation, or custom tothe contrary notwithstanding,” 


—which provisions of said Acts are embodied, in brief, in sec- 
tions 1977 and 1978 of the Revised Statutes of the United States. 


In 1879 said Fanny brought bill against said Frances to have 
said deed of 1854 cancelled, and that portion of said land 
whereon complainant resided decreed complainant’s in fee simple 
(Trans. 14). The bill states that the land was purchased by 
Thomas Gardner, ‘‘and that the deed, at the special instance 
and request of the said Thomas, was made to Elijah D. Robert- 
son in trust for the use, benefit, and behoof of the said Fanny 
and Frances, as provided by the terms of said deed” (Trans. 
11), and that complainant and Frances occupied the land from 
execution of the deed up to the filing of the bill (Trans. 12); 
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but sets up that neither Robertson, nor any other, accepted the 
trust (Trans. 11); that, prior to the war, Thomas divided the 
land between complainant and Frances (Trans. 12); that the 
deed was void by reason of its repugnancy to the Georgia statute 
of 1818; and that, by adverse possession, for twenty years, of 
the portion set apart to her as aforesaid complainant had 
acquired title thereto (id). The copy deed annexed to the bill 
shows the same to have been attested and delivered, and re- 
corded contemporaneously with its execution (Trans. 18). 

At the trial, which occurred in 1884 (Trans. 95), complainant 
amended her bill by averring that she had contributed half of 
the purchase money of the land, and that Thomas died seized 
thereof, and intestate, leaving complainant and Frances his sole 
heirs, whereby complainant acquired title to a moiety thereof 
(Trans. 98, 99, 21). 


Respondent Frances prayed in her six children (as next of 
kin to their grandfather Thomas, and prospective remaindermen) 
aS co-respondents (Trans. 24), and it was so ordered (Trans. 30). 

The answers admitted the purchase of the property by 
Thomas, the execution of the deed, that the beneficiaries there- 
under were all free persons of color, and that complainant and 
respondent Frances had resided on the land continuously from 
the execution of the deed to institution of suit. It denied that 
the land had ever been divided as charged, and averred that com- 
plainant and respondent Frances only resided in different houses 
because, the original homestead becoming insufficient, Thomas 
had removed his daughter and her husband and numerous family 
to another house on the same premises (Trans. 22). 

Further answering, by way of cross bill, respondents, relying 
on the XIV.. amendment and the Acts of Congress embod- 
ied in sections 1977 and 1978 of the Revised Statutes, denied 
that the trust deed was void, and insisted that, by virtue of said 
Amendment and Acts, said deed had enured to the estate 
therein limited, namely, an equitable life estate in common to 
complainant and respondent Frances, remainder in fee to Thomas 
Gardner’s next of kin. Further, they contended that, even if 
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said deed were void, a void deed, under the laws of Georgia, as 
of force from March 17, 1866 up to time of answer, was good 
as color of title on which to base prescription by seven years 
possession ; that, on becoming vested with the property rights 
of white persons, persons of color had acquired this right of 
prescription ; and that, by possession of the property in ques- 
tion under the trust deed, as color of title, for seven years prior 
to filing of the bill, complainant and respondent Frances had 
acquired the title in said deed limited, namely, an equitable 
estate for life in common, remainder to Thomas Gardner’s next 
of kin. Relying on said amendment and Acts, respondents 
contended that the Statute of Georgia of 1818 could not be 
lawfully enforced to deny them the rights so set up under said 
trust deed, and under said occupancy thereunder (Trans. 23, 
26-28), and prayed that the trust, in the deed limited, be decreed 
a valid, subsisting trust. (Trans. 25.) 


[The evidence offered and introduced upon the trial, it is not 
material at this point to consider, the Court below holding that 
the decree in favor of complainant was error if the deed of 1854 
were operative, and sustaining the decree upon the ground that 
said deed was void (Trans. 120) ]. 

Instructions embodying the above stated contentions of 
respondents were submitted to the Court (Trans. 31-34), which 
declined to give them in charge (Trans. 38), and to the contrary 
thereof, charged as follows: 

‘‘Under the law in force at the time of making this deed, free 
persons of color could not hold real estate; and the deed from 
Carrie to Gardner [Robertson] in trust was absolute!y void, and 
the fact that the war and its results as declared by the Constitu- 
tion of the United States and the Acts of Congress and the Acts 
of our own Legislature have put all colored persons upon the 
same footing with white persons do not, and cannot, make these 
laws invalid, or validate any title acquired under them, and no 
continuance of possession for any number of years by the wife 
and daughter under this void deed can ripen it into a good title. 
The transaction being illegal and void, no Act of either and no 
post war enactment can galvanize it into life.” (Trans, 110) 
—and again 

“my view of the law is that the trust deed cannot be enforced 
or be made the basis of any title’—(Trans. 111). 
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The jury found for complainant ‘‘the exclusive right and fee 
simple title to that portion of said property now occupied by 
her’ (Trans. 40). 

Plaintiffs in error moved for a new trial, on the ground, énter 
aka, of the refusal to charge and charge, uf sup. (Trans. §4-55) ; 
which motion was refused (Trans. 74); and that judgment 
affirmed by the Supreme Court of Georgia ) Trans. 119-122). 


The Court based its affirmance on the invalidity of the trust 
deed, saying: ‘‘the decree * * * * is wrong if that trust 
deed be operative”’ (Trans. 120). 


II. ASSIGNMENT OF ERROR. 


We respectfully submit that the Court below erred: 
1. In deciding that there was no error in this charge : 


‘‘Under the law in force at the time of making this deed, free 
persons of color could not hold real estate;,and the deed from 
Carrie to Gardner [Robertson] in trust was absolutely void, and 
the fact that the war and its results as declared by the Constitu- 
tion of the United States and the Acts of Congress and the Acts 
of our own Legislature have put all colored persons upon the 
same footing with white persons do not, and cannot, make these 
laws invalid, or validate any title acquired under them * * * 
The transaction being illega! and void, no Act of either and no 
post-war enactments can galvanize it into life’’ (Trans. 110). 


And— 


2. In deciding that there was no error in this charge: 


“No continuance of possession for any number of years by the 
wife and daughter under this void deed can ripen it into a good 
title * * * * * my view of the law is that the 
trust deed cannot be enforced or be made the basis of any title” 
(Trans. 110, 111). 
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III. BRIEF AND ARGUMENT FOR PLAINTIFFS IN 
ERROR. 


I. 


As to the charge : 


‘‘Under the law in force at the time of making this deed, free 
persons of color could not hold real estate; and the deed from 
Carrie to Gardner [Robertson] in trust was absolutely void, and 
the fact that the war and its results as declared by the Constitu- 
tion of the United States and the Acts of Congress and the Acts 
of our own Legislature have put all colored persons upon the 
same footing with white persons do not, and cannot, make these 
laws invalid, or validate any title acquired underthem. * * * 
The transaction being illegal and void, no Act of either and no 
post-war enactment can galvanize it into life’’ (Trans. 110). 


The Georgia Statute of 1818 (Cobb’s Dig. 993) says: 


‘“No free personof color * * * * *_ shall be permitted 
to purchase or acquire any real estate * * * * * either 
by a direct conveyance to such free person of color of the legal 
tile * * * * * or by a conveyance to any white person 
or persons of such legal title, reserving to such free person of 
color the beneficial interest * * * * * but all and singu- 
lar such real estate * * * * * shall be deemed and held 
to be wholly forfeited, and the escheators * * ” are 
hereby required to proceed against such property in the manner 
pointed out by the several acts to regulate escheats in this State ; 
and the proceeds of such forfeited property shall after deducting 

* * * the costs of the inquisition, be appropriated,” 
half to the County and half to the State. 


The escheat Acts of 1801 (Cobb’s Dig. 249-252) and 1817 
(Id. 254), provided the following manner of procedur¢ : 


“it shall be the duty of the escheator * * * to make 
a just and true statement of all the property * * * * and 
notify the same to the Judge of the SuperiorCourt * * * * 
the Judge presiding at such Court shall cause the jury 
(being first sworn) to proceed and make a true inquest of all 
such supposed escheated property, both real and personal, which 
by the escheator shall be submitted to their investigation, and a 
true verdiet make thereon” (id. 250); 

‘‘_if any suit for property supposed to be escheated, shall 


9 


be prosecuted by any escheator, and the jury before whom such 
trial shall be had, shall think there is no probable cause, the 
Court before whom the same shall be tried, shall award to the 
party aggrieved, his, her, or their reasonable and legal costs” — 
Id. 251); 
' (if the verdict were for the escheator)—‘‘the Judge * * * 
shall certify the same * * * * to the escheator * * 
who is * * torecordthesame * * * * and shall 
return the original into the office of the Clerk of the said Supe- 
rior Court, to be there filed and kept as a record of said Court; 
> * * on returning the inquest * * 
the Clerk shall thereupon cause to be advertised * * * * 
for six months, a particular description of the property, both 
real and personal, so escheated * * * * and requiring 
* * * whomayclaim * * * * toappear * 
and if no person shall appear * * ©°* * within twelve 
months after * * * * the Clerk of the said Court shall 
issue process, to be signed by one of the Judges, to the 
escheator, pronouncing the said property, both real and per- 
sonal, to be escheated to, and vested in, this State, and direct- 
ing him forthwith to sell and convey the same” (Id. 250). 


The procedure, therefore, was, in brief, this: the escheator 
was to lodge an information with the Judge of the Superior 
Court (Cobb’s Dig., 250); whereupon a jury was to be called, 
and, being sworn to true inquest make, (Id. 254), was to proceed 
and make a true inquest of all supposed escheated property 
submitted them (Id. 250). If the jury found no escheat, the 
party aggrieved was to have judgment for costs (Id. 251); but, 
if the verdict was of escheat, the inquest was to be entered of 
record, and advertisement thereof made for six months (Id. 250); 
and if, at the end of twe!ve months thereafter, no claimant ap- 
peared, the Judge was to pronounce the property “escheated 
to, and vested in, the State” (Id). 

It thus appears that where land in Augusta was conveyed to, 
or for the use of, free persons of color, such land did not, by 
the terms of the Act of 1818, become forfeit to the State until 
such forfeiture had been regularly found by a jury, and a 
judgment had been entered up on such finding that the prop- 
erty had escheated to, and vested in, the State. 


Prior to such judgment, we say the title was in the grantee. 
2 | 
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A deed to an incapable grantee is good to pass the title out of 
the grantor into the grantee, subject, always, to be divested out 
of the grantee, by escheat, on office found, into the sovereign; 
but, until the sovereign so act, the title abides in the grantee. 


This Court has repeatedly held that an alien may take by pur- 
chase and hold against all but the sovereign, and even against 
him till office found; and that this is so whether the conveyance 
be to the alien— 

Fairfax vs. Hunter, 7 Cr. 603, 619-621 ; 
Craig vs. Bradford, 3 Wh. 594; 

Orr vs. Hodgson, 4 Wh. 453; 

Gouverneur vs. Roberts, 11 Wh. 332, 356; 
Taylor vs. Benham, 5 H. 233; 

Jones vs. McMaster, 20 H. 8; 

Phillips vs. Moore, 100 U. S. 208; 

Hanrick vs. Patrick, 119 U. S. 156, 169; 


Or to one in trust for him: 


Cross vs. De Valle, 1 Wall. 5 ; 
Osterman vs. Baldwin, 6 Wall. 116. 


We cite also: 


Goodrich vs. Russell, 42 N. Y. 181; 

Escheator vs. Smith, 4 McCord (Law) 452; 
Elmendorf vs. Carmichael, 3 Littell (Ky.) 472; 
Merle vs. Matthews, 26 Cal. 456; 

Sheaffe vs. O’Neil, 1 Mass. 256. 


—but, not to multiply cases, adopt the language of this Court in 
Gouverneur vs. Robertson, 11 Wh. 356: “ That an alien can 
take by deed, and can hold until office found, must now be re- 
garded as a positive rule of law, so well established that the 
reason of the rule is little more than a subject for the antiquary.”’ 


The common law, whence the rule comes, that an incapable 
grantee can hold till office found, does not limit the same to 
cases of alienage, but extends it to.all causes of forfeiture. 
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‘* By this Act [1 Westm. c. 24] no seizure can be made of 
lands or tenements into the King’s hands before office found ”— 
2 Inst. 206; 


‘‘ Before office lands or tenements cannot be seized into the 
King’s hands, and so is the common experience at this day”— 


Id. 573. 


‘* Where an estate is forfeited by attainder, none can sue by 
petition before office found, for, till office, the estate is not 
vested in the King.” 

Bac. Abr., Prerog. E. 108. 

A. was attaint of treason, the act of attainder declaring all his 
lands, etc., forfeit to the Crown, but the judges said ‘‘ the com- 
mon law will never adjudge.the freehold, in deed or in law, of 
any land to be in the King till office found;”’ and, again, ‘‘the 
word forfeit did not vest the possession in the King, nor give 
him any entry without office first found; ” and, no office being 
shown, adjudged against the King. 

Nichols vs. Nichols, Plowd. 485, a. 


In Griffiths vs. Pritchard, 5 Barn & Ad. 765, the question 
was whether ejectment would lie on the demise of a felon 
convict, where no office had been found, and the Court of 
King’s Bench was unanimous that it would, saying ‘‘ No office 
has been found, and therefore the Crown is not entitled.” 


‘‘ Though the goods of a felo de se are forfeit, nothing is vested 
in the King until the inquisition is found.” 
1 Sid. 150. 
‘* No goods be forfeited, until it be lawfully found by the oath 
of twelve men that he is /elo de se.” 
3 Inst. 54, 
The Courts of Georgia have uniformly ruled the same general 
principle. 
In Carnochan vs. Abrams, T. U. P. Charlton’s Reps. 314, A. 
applied for administration on the estate of B. The escheator 
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notified the Court that B. died intestate and without heirs. Charl- 
ton, J.. said: ‘‘ The principle of escheat, if it applies, does not 
under the Act of 1801, impair the right to the administration 
until the jury make the inquest, and return the verdict on the 
report submitted to them by the escheator and the judge. In 
the meantime, the supposed escheated property remains in the 
possession of those whose rights are ostensibly perfect, and can 
only be divested by the verdict of a jury.” 

In Smith vs. Gentry, 16 Ga. 31, A. died intestate, without 
heirs or creditors, leaving land. B., as A.’s administrator, sought 
to eject C., who was in possession without title. Held, that 
there being neither heirs nor creditors, the administration was 
nugatory, and none could recover against C. but the escheator. 


In Vickery vs. Benson, 26 Ga. 590, held that neither at com- 
mon law, nor under the Georgia Act of 1801, was there any 
escheat till office found. 


In Gresham vs. Rickenbacher, 28 Ga. 227, one S., a bastard, 
died intestate and without lawful heirs, and Gresham, the eschea- 
tor, instituted proceedings to escheat his estate. Pending the 
inquisition, the Legislature remitted any rights the State might 
have in the premises to the dead man’s relatives, the validity of 
which Act the escheator contested. The Court upheld the Act, 
saying: ‘‘the right of the State is not established until after in- 
quest and office found ;” and, ‘‘the Legislature may, while its 
right remains uncertain, doubtful, and unsettled, relinquish that 
right ’’—id. 232. 

In Sutton vs. McLeod, 29 Ga. §80, the State had in 1795 
granted certain land to P., and in 1845 granted the same land 
to K. Held, that K. must show that the title had gotten back 
into the State by escheat or reverter before he could maintain 
ejectment on his grant. 


And in Moore vs. Ulm, 34 Ga. 569, held that title does not 
vest in the State till escheat. 


Upon the foregoing principles we submit that the deed of 
1854 was not void, but voidable only, and that upon its execu- 
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tion the title passed out of Carrie into Robertson, trustee, subject 
to be divested out of the trustee into the State, on office found. 


No proceedings having ever been instituted to escheat this 
property ; and the XIV Amendment and Act of Congress of 
1870 (16 Stats. 144, secs. 16, 18; U, S. Rev. Stats, 1977, 1978) 
having made the cestus gue trusts citizens of Georgia and of the 
United States, and conferred upon them an equality of property 
right with the white citizens of Georgia, we say that the deed 
thereby became a good and perfect deed to the uses therein 
limited. 

The analogy, in this particular, between the case at bar and 
Gouverneur vs. Robertson, 11 Wh. 332, is perfect. In that case, 
one Brantz, an alien, obtained a land grant from Virginia in 
October, 1784, and in November, 1784, became a citizen of 
Maryland, and thereby, under the Articles of Confederation, a 
citizen of Virginia also. In 1785, Virginia granted the same 
land to one Rose, and in a contest between the senior and the 
junior grant, the defendants prayed this instruction: “ That if 
the jury find that Brantz was an alien at the time when the 
patent given in evidence was procured by him, nothing passed 
to him by the said patent, but that it was void ”’ (id 350). 

The case was certified, and this Court said: ‘‘The question 
is, whether a patent for land to an alien be not an absolute 
nullity ?’’ On this it ruled that such a grant was not a nullity, 
either under the common law or the law of Virginia (id. 351), 
though that law exposed such patents to escheat (id. 358). It 
said: ‘‘ That an alien can take by deed and can hold till office 
found, must now be regarded as a positive rule of law, so well 
established that the reason of the rule is little more than a sub- 
ject for the antiquary ”’ (id. 356). Still further, it laid down that, 
even if the grant were void, by reason of the grantee’s incapacity 
at the time of issual, his subsequent naturalization related back 
So as to validate the same; adding that, ‘‘on this subject of 
relation the authorities are so ancient, so uniform, so universal, 
that nothing can raise a doubt that it has a material bearing on 
this case, but the question whether naturalization in Maryland 
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is equivalent to naturalization in Kentucky. To this the Articles 
of Confederation furnish an affirmative answer.”’ (id. 351.) 


The principle thus enunciated, that an alien takes a defeasible 
title, which, on removal of the disability, becomes perfect, has 
been ruled in a number of other cases, both as to grant and 
devise. 


In Fairfax vs. Hunter, 7 Cr. 603, F. devised certain lands in 
Virginia to D., a British alien. Virginia did not escheat, and 
held that, under the treaty of 1794, which put such aliens on 
the property footing of citizens, the defeasible title became perfect. 


In Craig vs. Bradford, 3 Wh. §94, Virginia granted land toS., 
an alien; and subsequently granted the same land to B., a citi- 
zen. The junior grantee set up that the senior grant was void, 
as to an alien, but held it was voidable only, and, there having 
been no escheat, the treaty of 1794 made the same perfect. 


In Osterman vs. Baldwin,. 6 Wall. 116, the Constitution of 
Texas, while a part of Mexico, forbade aliens to hold land, and 
B., a citizen of the United States, having land there, conveyed 
the same to a citizen of Texas in trust for him. Held, that the 
admission of Texas confirmed B.'s title, his status then being 
that of a naturalized citizen, and there having been no office 
found while he was an alien. 


In Hanrick vs. Patrick, 119 U. S. 156, the case was: in 1865 
certain British aliens held land in Texas, subject to escheat, the 
laws of that State providing that aliens should only have such 
right as to realty as the alien’s country gave Texans, and Eng- 
land not then allowing aliens to hold land. In 1870 an Act of 
Parliament was passed so doing, and held that the alien’s defeasi- 
ble title thereby became perfect. 


Such for centuries has been the law. 


“ Alien naturalized,” says Coke, ‘‘ to all intents and purposes 
is as a natural born subject” —Co. Litt. 129, a; and 


“ If he be naturalized then he is not accounted in law akenigena, 
but sndigena’’—ld. 8, a. 
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‘* By this an alien is put in exactly the same state as if he had 
been born in the King’s ligeance”—1 Bla. Com. 374. 

A., an elder son, was naturalized and died without issue ; held, 
without argument his younger brother, a subject-born, should 
inherit, for that A. ‘‘shall be adjudged asa natural-born subject.” 

Godfrey vs. Dixon, Cro. Jac. §39. 


Well, therefore, might this Court say in Gouverneur vs. Rob- 
ertson, 11 Wh. 351, that on this subject of relation, the author- 
ities are ancient, uniform, and universal. 


Now, if a removal of the disability of alienage by reason of a 
statutory naturalization, or by treaty, or by the accession of new 
territory, relates back so as to make a title, defeasible by reason 
of such disability, indefeasible and perfect, why does not the re- 
moval of the disability of color work a like confirmation ? 


It is beyond all question, that the XIV Amendment ‘‘ gave 
citizenship and the privileges of citizenship to persons of color” 
—Strauder vs. West Virginia, 100 U. S. 305; and “was de- 
signed to assure to the colored race the enjoyment of all the 
civil rights that under the law are enjoyed by white persons ”’-— 
id. 306; Slaughter House Cases, 16 Wall. 37: and that “the 
plain object of these statutes [secs. 1977, 1978 U. S. Rev. Stats. ], 
as of the Constitution which authorized them, was to place the 
colored race, in respect of civil rights, upon a level with whites ” 
—-Virginia vs. Rives, 100 U. S. 318. 


We submit, therefore, that the trus* deed of 1854 was not 
void, but voidable only, and that, neve. “raving been avoided, 
the Amendment and Acts relied on validated the same. 


IT. 


We contended below: (Trans. 23, 26 28): 

That by the laws of Georgia, as of force at the time free 
persons of color became vested with the property rights of white 
persons, and thence up to the time of trial, possession of lands, 
for seven years consecutively, under color of title, gave good 
title, such as expressed in the color, by prescription ; 

That a void deed was good color of title on which to base 
such prescription ; and 

That, by possession of the property in question, under the 
deed of 1854 (if void), as color of title, for seven years prior to 
the filing of the bill, there had enured to complainant and 
respondent Frances the estate in the deed limited, namely, an 
equitable life estate in common, remainder to the next of kin of 


Thomas Gardner. 
We submitted to the Court below, a request or instruction 


embodying this contention as follows : 

‘If you find from the evidence in this case that Thomas 
Gardner bought this land for the joint use of Fanny and Frances 
during their lives, and at their death to go to his next of kin, 
and had the deed of 1854 made to carry out this. purpose, and 
that Frances and Fanny entered on the occupancy of the land 
by virtue of the deed, and were in the ‘occupancy of the land 
under the deed at the time free persons of color became entitled 
to equal property rights under the !aw with white persons, and 
remained in such possession and occupancy for seven years 
thereafter, then I charge you that even if the deed itself were 
void, they obtained a good prescriptive title such as set out in 
the deed, that is a good prescriptive title to the joint use and 
enjoyment of the land during their lives. The fact that the 
deed was void, or that Fanny and Frances were free persons of 
color in no wise prevents such a prescriptive title as stated accru- 
ing to them, if the evidence shows the facts above stated.” — 


(Trans. 104). 

The Court declined so to charge (Trans. 107), and to the 
contrary thereof, instructed the jury as follows: 

‘*_no continuance of possession for any number of years by 
the wife and daughter under this void deed can ripen it into a 
good title(Trans. 110) * * * * my view of the law is that 
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the trust deed cannot be enforced or be made the basis of any 
title.” (Trans. 111). 

Not denying but that the general rule of law in Georgia is 
that a void deed is color of title, the Court held that ‘‘tk#s void 
deed” could not be so relied on. In other words, it declared that 
deeds void by reason of repugnancy to the Georgia statute of 
1818 were not within the purview and protection of the general 
rule. 

Specially relying on the XIV Amendment and the Acts of 
Congress hereinbefore set out, we contended that the Georgia 
statute of 1818 could not be enforced to deny us the equal pro- 
tection of the above stated rule of law (Trans. 28, 103), and 
the decision was against us. 

It, therefore, remains to see, first, if the law of Georgia is as 
by us claimed; and, secondly, if the equal protection of that law 
was denied us. 


The law of Georgia as to prescription under color of title, as 
the same has been of force since January 1, 1863, is be found in 
the following sections of the Code of Georgia of 1882: 


§ 2679. Possession to be the foundation of a prescription must 
be in the right of the possessor and not of another; must not 
have originated in fraud ; must be public, continuous, exclusive, 
uninterrupted and peaceable, and accompanied by a claim of 
right. Permissive possession cannot be the foundation of a 
prescription, until an adverse claim and actual notice to the 


other party. 


§ 2683. Adverse possession of lands, under written evidence 
of title, for seven years shall give a good title by prescription 
against every one except the State, or persons laboring under 
the disabilities hereinafter specified. But if such written title be 
forged or fraudulent, and notice therefore be brought home to 
the claimant before, or at the time of the commencement of his 
possession, no prescription can be based thereon. 

‘Written evidence of title’’ and ‘‘ written title” are here used 
as synonymous with ‘‘ color of title,” and the Courts of Georgia 
have uniformly held that a void deed may be relied on as color 
of title. 


Se , 4 Ga., got 6 Sead cnet 
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by but one witness (the law of Georgia requiring two—Code 
2690) was admitted as color of title, which was assigned as error, 
plaintiff in error contending specifically that ‘‘ No deed which is 
void, can give color of title’’—id. 313; but held, that ‘‘A defec- 
tive conveyance, or deed with one witness, or a transfer on the 
back of a deed, or a bond for titles, is sufficient to give color of 
title’’—id. 308. 

In Beverly et al. vs. Burke, g Ga. 440, a deed from the Sheriff 
of Campbell county for land lying partly in that county and 
partly in Fayette was offered, and ‘‘The Court admitted the 
deed to be void as to that part of the land in Fayette county, 
but admitted it in evidence, as color of title’’—id. 441, which 
ruling was assigned as error, but upheld, the Court saying: 
‘* What is meant by color of title? It may be defined to bea 
writing, upon its face professing to pass title, but which does not 
do it, either from a want of title in the person making it, or 
from the defective conveyance that is used—a title that is im- 
perfect, but not so obviously so, that it would be apparent to 
one not skilled in the law ’—id. 443-44. 

On a second hearing of the same case—14 Ga. 70, the sheriff’s 
deed was again admitted as color of title, and again the Court 
upheld the ruling, saying: “An instrument such as this is 
alleged to be, is admitted, though defective, in aid of possession, 
because it is looked to as a sort of definition of the limit and 
extent of the claim by possession. Such purpose it serves, 
though not perfect title; but only a sign, semblance, or color of 
title’’—id. 72. 

In Ingram vs. Little, 14 Ga..173, a deed, as execyted, was in 
blank as to names of grantee and amount of consideration, which 
blanks were subsequently filled in by one having no authority so 
to do. Held: “Although inadmissible to support title, we hold, 
as the presiding Judge held, that it is admissible as color of 
title’’—id. 184. 

In Lessees of Gittens vs, Lowry, 15 Ga. 336, held: ‘‘A deed 
may be good to convey color of title, although not good to 
convey title.” The Court cites and approves the definition of 
color of title given in Beverly et al. vs. Burke, g Ga. 443, uf 
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sup., and says: “This deed, though not the deed of one having 
title, and, therefore, not a sufficient deed to convey title, was 
sufficient to convey a color of title” —id. 338. 

In Burkhalter vs. Edwards, 16 Ga. 593, the presiding Judge 
held that a sheriff’s deed, unaccompanied by fi. fa., could not 
be relied on as color of title, which ruling the Court reversed, 
saying: ‘‘Ought the Sheriff’s deed to the land, unaccompanied 
by the execution under which the sale was effected, have been 
received as color of title? We think so, most clearly. Con- 
ceding that the Sheriff sold without authority, and this is the 
most that can be presumed from the absence of the fi. fa., his 
conveyance was void ; still, if the purchaser took and held pos- 
session under the deed, it was good as color of title”—id. 596. 

In Griffin vs Stamper, 17 Ga. 108, the Court (in holding a 
void bond good color) said: ‘‘Whenever the doctrine is advanced 
that a void deed is good to give color of title, under the statute 
of limitation, I have perceived, or thought I did, something like 
a withholding of assent on the minds ef some: 1 confess myself 
surprised at this’—id. 110, citing Gregg vs. Sayer, 8 Pet. 244, 
as fully sustaining the rule. 

In Hester vs. Coats, 22 Ga. 56, the presiding Judge ruled out 
a sheriff’s deed, unaccompanied by fi. fa., ‘‘as legal title, but 
allowed it to go to the jury as color of title ;”” and again the 
Court affirmed the ruling—id. 58. 

In Sutton vs. McLeod, 26 Ga. 638, held: ‘‘A sheriff's deed 
is admissible as color of title, even in the absence of the fi. fa’, 
the Court saying: ‘‘All this is well settled’’—643. 

In Hester vs. Coats, 32 Ga. 448, again held that “A sheriff's 
deed is admissible in evidence as color of title, without the exe- 
cution under which the property was sold, and without any 
evidence accounting for its absence.” 

In Field vs. Boynton, 33 Ga. 242, the Court said: ‘*Color of 
title is anything in writing connected with the title which serves 
to define the extent of the claim, Watts vs. Smith, 19 Ga. 12; 
Beverly vs. Burke, 9 Ga. 444; S. C. 14 Ga., 12. It is wholly 
immaterial how imperfect or defective the writing may be, con- 
sidered as a deed, if it is in writing, and defines the extent of 
the claim, it is a sign, semblance, or color of title.”’ 
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In Wright vs. Smith, 43 Ga. 291, a junior deed, the senior 
being of record at the time of making thereof, was upheld as 
color of title. 

In Garrett vs. Adrian, 44 Ga. 276; Fry vs. Shehee, 55 Ga. 
212; and again, in Hunt vs. Pond, 67 Ga. 578, the same prin- 
ciple was announced. 

In Payne vs. Blackshear, 52 Ga. 637, R. made a deed in his 
own name to D., the latter knowing at the time the title was 
not in R., but in B., for whom R. assumed to act. Held, that 
the deed was good color. 

In Brady vs. Walters, 55 Ga. 25, a deed made under a private 
sale, when by law it should have been public, was held color 
of title. 

In Bennett vs. Walker, 64 Ga. 326, ruled: ‘‘The deed of the 
Ordinary does not pass title out of the county, he having no 
legal power to make it, but only to authorize it to be made by 
some one or more other persons as a commission. Such deed, 
however, if free from fraud, will be color of title on which to 
base a prescription.” 

In Hammon & Hinson vs. Crosby & Co., 68 Ga. 767, the 
Court re-affirmed the rule as laid down in g Ga. 440, 16 Ga. 593, 
22 Ga. 56, and 32 Ga. 448., uf sup, that a sheriff’s deed unac- 
companied by fi. fia., is color of title. 

In Burdell vs. Blain, 66 Ga. 169, held: ‘‘Color of title is any- 
thing in writing which serves to define the extent and character 
of the claim to the land, with parties from whom it may come and 
to whom it may be made. A paper of this character is admissible 
as color of title on which to base a prescription.’’ 

In Veal vs, Robinson, 70 Ga. 809, held: “Color of title 
is anything in writing purporting to convey title to the land, 
which defines the extent of the claim, it being immaterial how 
defective or imperfect the writing may be, so that it is a sign, 
semblance, or color of title.’’ 


Other authorities to like effect might be cited, but enough has 
been said to show that, under the laws of Georgia, a void deed 
is color of title on which prescription may be based. Thenature 
or occasion of the invalidity of the deed is immaterial. 
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' In Bazemore vs. Davis, 69 Ga. 745, held: ‘‘ The prescrip- 
tion will ripen if founded in the proper facts upon an estate as 
large as the deed expresses, without reference to the source 
from which it purports to derive title.” 


The general doctrine of Georgia on the subject of color of title 
is, therefore, substantially, if not substantially the same as that 
recognized by this Court. 


In Hall vs. Law, to2 U. S. 461 (3), held: ‘‘An instrument 
gives color of title, whether the grantor act under authority of 
judicial proceedings, or otherwise, if by apt words of transfer it 
passes what purports to be the title.”’ 


In Leffingwell vs. Warren, 2 Bl. 599 (6), held: ‘‘It is imma- 
terial whether the sale and deed be void or valid—it is sufficient 
that a sale has been made and the deed recorded, to bring the 
statute into activity, and, after the lapse of the time limited to 
entitle the purchaser and those claiming under him to its pro- 
tection.”’ 


In Wright vs. Mattison, 18 H. 56, said: ‘* The Courts have 
concurred, it is believed. without an exception, in defining color 
of title to be that which in appearance is title but which in 
reality is not. They have equally concurred in attaching no ex- 
clusive or peculiar character or importance to the ground of the 
invalidity of an apparent or colorable title.” 


We submit, therefore, that the law of Georgia on the subject 
of prescription is as by us stated, namely that a void deed is 
color of title on which prescription may be based. 


Now, in holding “ this void deed,’’ i. e. a deed invalid as hav- 
ing been made in contravention of the statute of 1818, could not 
be relied on as color of title, did the Court below deny us the 
equal protection of the general law of prescription? Were we 
entitled to rely on this kind of void deed, as other people rely 
on other kinds of void deeds, and did the Court by enforcing 
the Act of 1818 deny us that right? 


We have seen that the Supreme Court of Georgia has repeat- 
edly held other deeds, void as having been made in contravention 
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of other statutes, good as color of title. A deed attested by 
but one witness, when the law requires two—Conyers vs. Kee- 
nans, 4 Ga. 308; or, by a sheriff to land ina foreign county, 
when the law confines him to his own bailiwick—Beverly vs. 
Burke, g Ga. 440, S. C. 14 Ga. 70; or, by a grantor out of whom 
title has passed by a prior recorded deed, though the law makes 
such second feoffment indictable—Wright vs. Smith, 43 Ga. 
291; Garnett vs. Adrian, 44 Ga. 276; Fry vs. Shehee, 55 Ga. 
212; Hunt vs. Pond, 67 Ga. §78; a deed made under a private 
sale, when the law requires a public—Brady vs Walters, 55 Ga. 
25 ; a deed by the ordinary to county land, he being prohibited 
by law from making it—Bennett vs. Walker, 64 Ga. 326—have 
each and all been upheld as color of title; and the peculiarity 
of all these cases is that the law which made these deeds void as 
title was of full force and effect when the deeds were held good 


as color of title. 


Why then hold this particular deed, void as made in contra- 
vention of this particular statute, unavailable as color of title; 
especially when at the time it was set up as color the act which 
made it void as title was no longer in force, but had been | 
repealed? 

In affirming the judgment of the trial Court that “this void 
deed” could not be set up as color of title, the Supreme Court 
of Georgia seems to rely upon two cases (Trans. 120) namely 
Swoll vs. Oliver, 61 Ga. 248, and Planters Loan and Savings 
Bank vs. Johnson, 70 Ga. 302. 


In Swoll vs. Oliver, 61 Ga. 248, it appeared that in 1842 one 
Cally entered into a parol trust to hold certain lands in Savan- 
nah for one Aspasia Mirault, a free person of color, and her 
heirs; so that in this case, there is no question of color of title; 
i. e. something in writing indicative of an estate in Aspasia. 


In Planters Loan and Savings Bank vs. Johnson, 70 Ga. 302, 
one Johnson, a free man of color, bought land in Augusta in 
1858 or 1859, and paid certain instalments of the purchase 
money in 1862 and 1865, for which he received receipts. In 
February, 1866, before the Statute of 1818 was repealed, he 
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died, intestate. In October, 1866, the vendor made a deed to 
his widow, and the contest was between his children, who relied 
on the receipts as color of title, and an innocent purchaser, who 
bought from the widow without notice of the children’s claim. 
The case turned mainly on the doctrine of innocent purchaser ; 
but upon the other point the Court ruled that, by reason of the 
Act of 1818, Peter passed neither title, nor color of title to his 
heirs. Upon the analogy of the disability of color to the dis- 
ability of alienage, the case was perhaps well ruled; for, while 
an alien may take by grant or devise, he cannot take by descent 
—Dawson vs. Godfrey, 4 Cr. 321: Co. Litt. 2 b.—and Peter 
dying intestate before the repeal of the Act of 1818, it might 
well be that his heirs took nothing. 


But, taking it that the case in 70 Ga. 302 is a direct adjudica- 
tion that a deed, void as having been made in contravention of 
the Act of 1818, cannot be relied on in Georgia as color of title, 
we respectfully submit that such an adjudication is directly in 
the teeth of the constitutional provisions on which we rely. 


If, in the case at bar, the equality of right guaranteed by those 
provisions, has been denied us, that denial cannot be justified 
by a previous like denial. 


“A State may act through different agencies, either by its 
legislative, its executive, or its judicial authorities, and the pro- 
hibition of the amendment extends to all action of the State 
denying equal protection of the laws ""— Virginia vs. Rives, 100 
U.S. 318. 

‘*[t nullifies and makes void all State legislation and State 
action of every kind which impairs the privileges and immunities 
of citizens of the United States, or which injures them in life, 
liberty or property, without due process of law, or which denies 
them the equal protection of the laws”’—Civil Rights Cases, 
109 U. S. 11. 

Nor will it do to say that the law is equal, since it would be 
enforced against any one setting up such a deed as the one of 
1854 as color of title, whether white or black. No white man 
could set up such a deed as color, unless he were a colored man’s 
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grantee—or a colored man, himself, guoad hoc ; and the root of 
the matter would still be the legal inferiority of the co!ored race. 


With a word as to the evidence, so far as relevant to the issues 
here involved, we submit the case. 


Complainant avers in her bill (Trans. 11) that neither Robert- 
son, the nominated trustee, nor any other accepted or acted in 
the trust. At the trial no testimony whatever was offered to 
support this allegation. To the contrary, it appeared by the 
deed as introduced in evidence (Trans. 65, 17-18, 67-69) that 
it was attested, and delivered and recorded contemporaneously 
with its execution, circumstances quite sufficient to demon- 
strate its delivery in the absence of all opposing testimony— 
Young vs. Guilbeau, 3 Wall. 636; Ross vs. Campbell, 73 Ga. 
315; Fletcher vs. Horne, 75 Ga. 134. Moreover, it appears 
that, in 1856, one Barber was appointed guardian of complainant 
and respondent Frances on their petition therefor (Trans. 66, 71), 
the State law then requiring free persons of color to have a 
guardian, who had charge of their person and estate—Cobb’s 
Dig. 985; and in 1861, 1864, and 1865, returned the land in 
controversy for taxation for them (Trans. 57, 65, 70). Still 
further, it appeared that in an ante-bellum map of Augusta made 
subsequent to the execution of the deed of 1854 the City Sur- 
veyor had written on this lot the names of Robertson and Barber, 
as if to indicate their ownership or control thereof (Trans. 60-62). 


So far, therefore as the evidence goes, it intimates pretty clearly 
that first Robertson and then Barber acted in this trust; but, 
however that may be, all sides admit the execution of the deed 
(Trans. 11, 21), and a trust shall never fail for want of a trustee 
—Story Eq. Jur. 1060-1; Code, Ga., 3195. 


Wherefore we pray that the judgment of the Honorable the 
Supreme Court of Georgia be reversed; and pray further that, | 
under section 709 of the Revised Statutes of the United States, 
said Court be instructed to direct the Superior Court of Rich- 
mond County to enter a decree in this cause that said deed of 
1854 creates a valid subsisting trust in the property in question 
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to the sole use of plaintiff in error Frances Beatty for her life, 
remainder to her co-plaintiffs in error, as next of kin of Thomas 
Gardner, if in life at the termination of said life estate, and if 
not then in life, then to such as may then answer the description 
of such next of kin. 


The value of the property is small (Trans. 57); the burden 
of a litigation begun in 1879 is already great ; complainant is 
dead, pending the cause (Trans. 76-81): the case turns wholly 
on law ; and the interests of justice seem to require this direction 
if a reversal be ordered. 


SALEM DUTCHER, 
Attorney for Plaintiffs in Error. 


